
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


VERIZON SERVICES CORP., 

Petitioner, 

v. 

BOARD OF REVIEW OF WORKFORCE 

WEST VIRGINIA; JACK CANFIELD, Chairman, 

LESLIE R. FACEMYER, Member, and 

GINO COLOMBO, Member; RUSSELL L. FRY, 

Executive Director of Workforce West Virginia, 

and JASON E. ALLMAN, et aI., Claimants 


Respondents. 

_._-------
-- 0 [b@::--mi' 

7 2017 I.!:V 

RORY L. PERRY II CLEHKL SUPRE/;JE COURT OF APPEALS 
___or: ~Z!~Q.~'i!.'--_...J 

Docket No. 17-0288 

Respondent Claimants' Response to Petition ofAppeal of Verizon Services Corp 

Presented by: 

Vincent Trivelli (W.V. Bar No. 8015) 
The Law Office of Vincent Trivelli, PLLC 
178 Chancery Row 
Morgantown, WV 26505 
(304) 291-5223 
Email: vmtriv@westco.net 

mailto:vmtriv@westco.net


TABLE OF CONTENTS 


Table of Contents................................................................................... ... ii 


Table of Points and Authorities................................................................. ... iii 


Statement of the Case .................................................................................... l 


Summary of Argument .................................................................................. 2 


Statement Regarding Oral Argument and Decision ......................................... ..... 3 


Argument .................................................................................................. 3 


Standard of Review................................................................................3 


Facts and Response to Assignments of Error. ................................................. .4 


Response to Assignment of Error # 1 - Stoppage of Work/Substantial Curtailment. .... .4 


Factory, establishment or other premises .....................................9 


Response to Assignment of Error #2 - Individualized Determination ....................15 


<:ollclllSioll.............................................................................................. 17 


11 



TABLE OF POINTS AND AUTHORITIES 


West Virginia Code: 

West Virginia Code § 21A-6-3(4) ................................................................. .4, 11 


West Virginia Code § 21A-6-3(4) .................................................................. 4, 15 


West Virginia Code § 21A-6-3(4) ............................................................3, 5,15,17 


Cases: 


Abnie v. Ford Motor Co., 175 Oh. St. 273, 275 (194 N.E.2d 136,138 (1963) ............... 10,12 


Adkins v. Gatson, 192 W.Va. 561,453 S.E.2d 395 (1994) ............................................3 


Affiliated Construction Trades Foundation v. The University o/West Virginia Board o/Trustees 

557 S.E.2d 863,873 (2001) ............................................................................................9 


Ahnne v. Department ofLabor and Industrial Relations, 489 P. 1397,53 Haw. 185 (1971) ..... 12 


Bell v. Cole (172 W. Va. 383,305 S.E.2d 340 (1983) ............................................. 16, 17 


Cumberlandv. Hatcher, 130 S.E.2d 115,147 W.Va. 630, Syl. Pt. 2 (1963) ...................5, 6, 7 


Davis v. Hix, 140 W.Va. 398, 84 S.E.2d 404 (1954) ..................................................... 3 


Ford Motor Co. v. NJ. Dep 't ofLabor, 5 N.J. 494,501, 76 A. 2d 256,260 (1950) ............ 10, 11 


Ford Motor Co. v. Unemployment Compensation Commission ofVirginia, 

63 S.E.2d 28, 191 Va. 812 (1951) ........................................................................... 11 


Giant Food, Inc. v. Dep't ofLabor, 356 Md. 180,738 A.2d 856 (1999) ............................. 11 


Herbert J. Thomas Mem 'I Hosp. v. Bd. ofReview ofW. Va. Bureau ofEmployment Programs, 

218 W.Va. 29, 32, 620 S.E.2d 169, 172 (2005) ...........................................................4 


Homer Laughlin China Co. v. Hix, 128 W.Va. 613, 627, 37 S.E.2d 649,656 (1946) .............. .16 


Matson Terminals v. California Employment Commission, 

24 Cal. 2d 695,707, 151 P.2d 202, 208 (1944) ........................................................... 13 


May v . Chair and Members, Board ofReview, Syl. Pt. 1 & 3, 664 S.E.2d 714 (2008) ..............3 


Mountain States Telephone & Telegraph Co. v. Sarkrison, 225 P.2d 707 (Ariz. 1950) ........6,14 


iii 




Nordlingv. Ford Co. 42 N.W.2d 576 (1950) .......................................................... 12 


Perry v. Rutledge, 177 W.Va. 548,552,355 S.E.2d 41,45 (1987)) ............ '" ...................3 


Spielmann v. Industrial Commission 236 Wise. 240,298 N.W. 1 (1940) ..................... 10, 13 


Tennessee Coal, Iron and RR Co. v. Martin, 251 Ala. 153,30 So.2d 547 (1948) .................12 


VerizonServicesCorp. v. Board ofReview ofWorkforce W Va. (No. 12-1106,2013) ............7 


Wells v. State ex rei. Miller, 237 W. Va. 731, 738, 791 S.E.2d 361,368 (2016) ..............................9 


IV 




N ow comes Respondent Claimants in this proceeding and files this Respondent Claimants' 

Response to Petition of Appeal of Verizon Services Corp. and in support of the award of 

unemployment compensation benefits in accordance with the law of West Virginia state as 

follows. 

Statement of the Case 

This matter concerns the application of the Claimants for unemployment compensation 

benefits for the period of a labor dispute beginning April 13, 2016 through May 31, 2016. The 

Claimants are all employees of the Verizon' and all work at the Verizon office in Clarksburg, West 

Virginia. 

On August 26, 2016, the Labor Dispute Tribunal held in favor of the 

ClaimantslRespondents and awarded them unemployment benefits. The Tribunal held that the 

Claimants were unemployed during a labor dispute but were not disqualified from receiving 

benefits because there was not a stoppage of work in accordance with the law of West Virginia. 

On September 28,2016, the Board of Review upheld the Labor Dispute Tribunal's Decision. On 

July 31, 2012, the Circuit Court of Kanawha County AffIrmed the decision by the Board of 

Review. This is the Claimants/Respondents' Response to the Employer's Appeal of the Circuit 

Court's Final Order. 

1 The Petitioner in this proceeding is the Verizon Service Corporation ("Petitioner" or "Verizon"). The 
record in this proceeding is clear that Verizon operates in many states including but not limited to 
Virginia, Maryland, Pennsylvania, Delaware and the District of Columbia. Verizon employment totaled 
at least 59,000 (including 39,000 union employees on strike and 10,000 non-union employees who 
continued to work. As noted below the "normal operations" ofthe Petitioner at issue in this proceeding is 
to respond to incoming calls from Verizon customers. These calls are routinely shifted between call 
centers (similar to the Clarksburg facility) based upon the availability of call agents. (J.A. 0057, Tf. 2, p. 
48). 
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Summary of Argument 

The Petitioner contends that the Tribunal, the Board and the Circuit Court were all incorrect 

in finding that that the Claimants were unemployed during a labor dispute but were not 

disqualified from receiving benefits because there was not a stoppage of work in accordance with 

the law of West Virginia. The Petitioner's repeated position is that there was a total curtailment 

of normal operations at the facility at issue. However, as the Circuit Court held, "A fair reading 

ofthe record in this proceeding finds that in the instant mater the Petitioner simply failed to meet 

its burden to prove that there existed a substantial curtailment of the normal operations of 

Verizon's office in Clarksburg, West Virginia, so, ab initio, the Board of Review did not abuse 

its discretion, and the decision was correct as a matter of fact and law." (l.A. 0274, Circuit Court 

Order, p.4) The Circuit Court noted that this Court there are "three primary factors" for measuring 

the degree of curtailment of an employer's operations resulting from a strike: revenue, services 

rendered and employment. (J.A. 0275, Circuit Court Order, p. 5) As discussed below when 

reviewing the record regarding these factors, Verizon failed to meet its burden. 

The record is clear that the Petitioner failed to meets its burden that there was a stoppage 

of work in accordance with the law. The Petitioner failed to persuade the Tribunal, the Board or 

the Circuit Court of the facts and the law and there is nothing in this Appeal that should cause this 

Court to take a different position. 

Statement Regarding Oral Argument and Decision 

The Respondents state that this matter need not be set for oral argument in that the dispositive 

issues raised by the Petitioner are clear and have been authoritatively decided against the Petitioner. 

If the Court were to determine that oral argument is appropriate the Respondents believe that oral 

argument pursuant to Revised Rules of Appellate Procedure 19 is appropriate in this matter in that 
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this matter involves assignments of error in the application of settled law and the findings of the 

Circuit Court are consistent with prior holdings by this Court. The Respondents would further note 

that West Virginia Code § 21A-6-3(4) was substantially amended during the 2017 Regular Session 

of the West Virginia Legislature.2 While the amendments will not impact the instant matter, the 

amendments will prevent future appeals to this Court regarding the "stoppage of work" language 

which is the heart of this Appeal. In addition, the Petitioner's asserted error with regarding to 

individualized determination has also been rendered moot going forward. 

Argument 

Standard ofReview 

This Supreme Court has held regarding the standard ofappellate review for unemployment 

compensation claim decisions in May v. Chair and Members, Board ofReview (Syl. Pt. 1 & 3, 664 

S.E.2d 714 (2008)); 

1. 	 "The findings of fact of the Board of Review of the West Virginia Department of 
Employment Security are entitled to substantial deference unless a reviewing 
court believes the findings are clearly wrong. If the question on review is purely 
one of law, no deference is given and the standard ofjudicial review by the court 
is de novo." Syllabus Point 3, Adkins v. Gatson, 192 W.Va. 561,453 S.E.2d 395 
(1994). 

**** 
3. 	 "Unemployment compensation statutes, being remedial in nature, should be 

liberally construed to achieve the benign purposes intended to the full extent 
thereof." Syllabus Point 6, Davis v. Hix, 140 W.Va. 398, 84 S.E.2d 404 (1954). 

As this noted in this Court's 2013 decision regarding the 2011 labor dispute at this same 

facility, "Moreover, 'the burden of persuasion is upon the former employer to demonstrate by the 

preponderance of the evidence that the claimant's conduct falls within a disqualifying provision of 

2 Senate Bill 222, passed April 3, 2017 in effect 90 days from passage. 
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the unemployment compensation statute.' Peery [v. Rutledge}, 177 W.Va. [548] at 552, 355 S.E.2d 

[41] at 45 (internal citations omitted)." Herbert J Thomas Mem 'I Hosp. v. Bd. ofReview ofW Va. 

Bureau ofEmployment Programs, 218 W.Va. 29, 32, 620 S.E.2d 169, 172 (2005). 

Facts and Response to Assignments ofError 

The Petitioner brings forth two alleged Assignments of Error to this Court (Petition for 

Appeal on Behalfof Verizon Services Corp. ("Petition") (Petition, p. 1). These are: 

The Circuit Court erred in failing to analyze whether a "work stoppage" occurred. 

(Assignment of Error 1); 

The Circuit Court erred in holding that West Virginia Code § 21A-6-3(1) and (3) could 

not be applied to Claimants and deny Verizon's motion for individualized 

deternlinations as to Claimants' disqualification from benefits under those subsections. 

(Assignment of Error 2); 

The Respondents will address each of these alleged errors within the context of an 

argument of the facts in the record and the law. 3 

Response to Assignment of Error # 1 - Stoppage of Work/Substantial Curtailment 

The Petitioner argues that there was a stoppage work within the meaning ofthe law because 

the facility at issue was closed during the labor dispute. The Petitioner's argument is inconsistent 

with the law and has been rejected by the Tribunal, the Board and the Circuit Court. As noted by 

Judge Sayre at the start of the hearing in this matter, "the Petitioner has the burden ofproving that 

3 The Petitioner asserts that the Circuit Court applied the wrong standard of review in this matter but does 
not list any assignment of error regarding the standard. The Circuit Court sets out the same standard of 
review as the Petitioner in its Order (lA. 0283, Cir. Court Order, p. 2). The Circuit Court then undertook 
a full review of the law as required by that standard and found with regard the facts that the Board was 
not clearly wrong. There is no argument that references to the more detailed AP A standard impacted the 
decision of the Circuit Court. 
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there was a stoppage of work during the labor dispute." (lA. 0018, Tr. p. 13) As noted above, 

the Circuit the Petitioner simply failed to meet its burden that there existed a substantial curtailment 

of the normal operations ofVerizon's office in Clarksburg, West Virginia.4 

In understanding the matter before this Court, it is important to consider the wording of the 

operative statute West Virginia Code § 21A-6-3(4). The statute states in relevant part that an 

individual will be disqualified for unemployment compensation benefits for a week in which his 

or her unemployment is "due to a stoppage of work, which exists because ofa labor dispute at the 

factory, establishment or other premises at which he or she was last employed ... " ( emphasis 

added) It has long been the law of this state in order to be "disqualified from receiving 

unemployment benefits because of 'a stoppage of work' resulting from a labor dispute, it must 

appear that there has resulted a substantial curtailment of the employer's normal operations." 

(Cumberland v. Hatcher, 130 S.E.2d 115,147 W.Va. 630, Syl. Pt. 2 (1963)) (emphasis added)5 

4 The Tribunal found that there was not a work stoppage at the Clarksburg call center finding that the calls 
normally processed at that facility were transferred, received and addressed by other call centers during 
the strike (J.A 0148, Tribunal Decision, Findings of Fact, 18). The Tribunal separately found that there 
was not a stoppage of work during the labor dispute, from a national prospective. (J.A. 0148, Tribunal 
Decision, Findings of Fact 19). 

5 The law is clear that the alleged stoppage of work must be "due to", "because of' or "as a result of' the 
labor dispute. That is, there must be a causal connection between the alleged work stoppage and the labor 
dispute. In the instant matter, the Petitioner states that the Clarksburg Center was closed during the labor 
dispute, however, the Petitioner failed to meet its burden to prove that the closing of the building was a 
result of, because of or due to the labor dispute. 

The Petitioner Verizon asserts that, "As Angela Gutierrez, Associate Director of Work Force 
Planning for Verizon testified, Verizon did not choose to close the Clarksburg CSSC. Claimants' decision 
not to come to work from April 13 to May 31, resulted in the closure of the Clarksburg CSSC for the 
duration of the Claimants' work stoppage". (Petition, p. 4) However, when one reviews Ms. Gutierrez' 
testimony the picture is not so clear due to the fact that Ms. Gutierrez was not involved in the decision. 

Ms. Gutierrez, testified that 42 percent ofVerizon's call centers remained open during the labor 
dispute (J.A. 0048, Tr. 2 p. 10). When asked whether she was involved in the decision to close the 
Clarksburg office while keeping some of the Verizon centers such as the Pittsburg office and some of the 
Virginia centers open she testified she was not involved in the decision. She further testified that was she 
not given an explanation as to why the Clarksburg Center was left open during the labor dispute four 
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The Petitioner in this matter argues that there is essentially only a single issue or fact that 

the Board and the Tribunal should have considered in determining whether there was a substantial 

curtailment of the Employer's operations. The Petitioner asserts that that this sole issue or fact at 

issue is that there were no people providing services at the Clarksburg facility during the labor 

dispute. This sole fact, the Petitioner contends demonstrates that there was a substantial 

curtailment of their operations at the Clarksburg office - period end of consideration. (Tr. pp. 51

54) However, what the Petitioner fails to note law ofthis State requires a review of a number of 

factors. 

While the Petitioner asserts that that the considerations in this matter are limited, this West 

Virginia Supreme Court stated in its Memorandum Opinion on the 2011 Verizon labor dispute at 

this same Clarksburg facility6 that, 

Moreover, the existence ofa work stoppage cannot be determined solely on 
the basis of the proportionate number of employees affected. Cumberland 7 

147 W.Va. at 639, 130 S.E.2d at 121. In Cumberland, we cited with 
approval an out-of-state case that also considered factors such as lost 
revenue and services rendered (Jd., 147 W.Va. at 642-643, 130 S.E.2d 122
23) discussing Mountain States Telephone & Telegraph Co. v. Sarkrison, 
225 P.2d 707 (Ariz. 1950) Cumberland involved an eighty percent 
reduction in the number of people working during a strike, resulting in 

years ago, but closed during this labor dispute. She then testified generally that Verizon did not have 
enough employees to staff every location (lA. 0032-0033, Tr. 2 pp. 67-69). 

The decision to close the Clarksburg building while keeping other similar centers open, including 
the nearby Pittsburgh office, was a corporate decision the reason for which the Petitioner failed to place 
any evidence of in the record of this matter. The Petitioner simply failed to meet its burden to show that 
the closing of the Clarksburg building while keeping others open, was because of or due to the labor 
dispute. The Claimants therefore must be awarded their benefits. 

6 The Petitioner asserts (Petition, p. 14) that this Court in its 2013 Opinion viewed the re-routing of calls 
away from the Clarksburg facility to other Verizon facilities as an indicator that the operations at the 
Clarksburg facility were substantially curtailed. However, in its 2013 Opinion this Court upheld the lower 
decisions that there was not a substantial curtailment of the Clarksburg facility. 

7 Cumberlandv. Hatcher (130 S.E.2d 115, 121. 147 W.Va. 630, 639 (1963» 
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certain work not being performed. Nonetheless, services were tendered to 
Cumberland's customers during the strike and we affirmed the decision that 
there was not a work stoppage within the meaning of the unemployment 
compensation statute." (Verizon Services Corp. v. Board of Review of 
Workforce W Va. (No. 12-1106,2013)) 

In Cumberland, this Supreme Court stated that, 

The court [in Mountain States] made the following statement which we 
deem pertinent to our present case, especially since that case, as the present 
case involved public utility, a portion of whose activities were mechanical, 
operating without the intervention of human effort: "The uncontroverted 
evidence discloses that there primary factors were properly considered by 
the commission and approved by the court in measuring the degree of 
curtailment of the employer's operations resulting from the strike. These 
were (1) revenue, (2) services rendered, and (3) employment. All three 
showed a marked decrease as a result ofthe strike. (Cumberland supra, 123) 

In the instant case, while the Petitioner produced no evidence regarding revenue,8 services 

were rendered and people were employed to undertake the work of the Employer. 

With regard to employment it is clear and uncontested, as discussed by the Circuit Court, 

that Verizon trained and positioned management, other employees and contractors to "Emergency 

Work Assignment[s]" to handle customer calls during the labor dispute (lA. 0035, Tr. pp. 78-79) 

and that services were rendered to Verizon's customers. (l.A. 0148, Tribunal Decision, Findings 

of Fact 16) 

At the Pittsburg Center, for example, Ms. Mason9, for Verizon, estimated that there were 

40 to 50 employees handling customer calls in a facility that would normally hold 200 to 300 

employees (l.A. 0035, Tr. p. 79). Later, Verizon witness Ms. Angela Gutierrez for Verizon, 

8 The failure ofthe Petitioner to provide any evidence on the impact of the labor dispute on its revenue 
demonstrates that the Petitioner failed to meet its burden of proof. Revenue information is important for 
Tribunal and then the Board to evaluate whether the rationale behind the law at issue is being met. That 
is, to ensure a balance of bargaining positions (J.A. 0151, Tribunal Order p. 6) 

9 Ms. Mason's worked in the Clarksburg office (J.A. 0022, Tr. p. 28) and was sent to the Pittsburgh office 
to work during the labor dispute. (J.A. 0035, Tr. p. 78-79) 
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testified that 42 percent of Verizon's call centers remained open during the labor dispute, where 

approximately 10,000 Emergency Work Stoppage Employees worked on the customer service side 

of the business (to replace approximately 39,000 employees), and around 1,600 CSSC employees 

worked during the labor dispute in the place of approximately 3,000 union employees. (J.A. 0018

19, Tr. 2 pp 12- 14; J.A. 0147, Tribunal Decision, Findings of Fact 6,7,8) Clearly there were 

employees handling customer calls providing services to customers.!O 

With regard to services rendered once again the Petitioner failed to meet its burden. As 

noted by the Circuit Court, the limited data Verizon provided indicated that nationally - including 

calls normally handled at the Clarksburg facility!! - 87.7 percent of customer sales and service 

calls were answered during the labor dispute down only 6.5 percent from the first quarter of2015 

and 7.5 percent from the portion of the first quarter of2016 prior to the labor dispute. 12 (J.A. 0085

0086, Verizon Ex. 5; J.A. 0148, Tribunal Decision, Findings of Fact 13) In addition, the record 

is clear that the Petitioner failed to provide any data whatsoever on how many, if any, customers 

may have been lost during the labor dispute. Importantly, the Petitioner could not point to any 

information that demonstrated that there were any areas were service failed to be provided during 

the labor dispute (J.A. 0045, Tr. 1, pp. 118-119) 

10 The record is clear that in addition to these employees, the Petitioner employed an unspecified number 
of contractors to perform work and that these contractors continued to work "BAU [business as usual]" 
(J.A. 0059-0060, Tr.2 p.56-57) 

11 The Tribunal found that there was not a work stoppage at the Clarksburg call center finding that the calls 
normally processed at that facility were transferred, received and addressed by other call centers during the 
strike (IA 0148, Tribunal Decision, Findings ofFact, 18). 

12 Let us also be clear that the Employer's numbers likely understate the percentage of calls that were 
serviced during the labor dispute. Verizon witness Ms. Gutierrez testified that date provided by Verizon 
in the proceeding did not include data on individuals who utilized the internet to obtain service or 
individuals who left their telephone number and were called back by Verizon personnel for service during 
the labor dispute. (J.A. 0058-0059, Tr. 2, pp. 52 -55) The Verizon figures are therefore not dipositive. 
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It is impossible to argue that services were not rendered or that such a limited reduction 

constitutes a substantial curtailment. 

Looking at this record the Circuit Court found that, "Given the limited reduction in services 

delivered; the employment of managers, employees and contractors; and the lack of any evidence 

as to whether Verizon lost or gained revenue during the labor dispute, the Petitioner simply failed 

to meet its burden as required by the law." (J.A. 0275-0276, Circuit Court Order, pp. 5_6)13 

Factory, establishment or other premises 

The Petitioner argues that the Circuit Court errored in not taking the statute at issue and 

applying its plain meaning 14 with regard to the phrase "factory, establishment or other premises" 

where the claimants were employed. Thus, the Petitioner urges the Court to look solely at the 

Clarksburg facility alone in the context of work stoppage disqualification and to ignore the 

evidence in the record including that the work of the Clarksburg office continued during the labor 

dispute. 

13 The Petitioner belated argues that since the facility at Clarksburg was closed "it generated no revenue." 
(Petition, pp. 10-11). However, the Petitioner fails note, as detailed herein that 87.7 percent of customer 
sales and service calls were answered during the labor dispute down only 6.5 percent from the first 
quarter of2015 and 7.5 percent from the portion of the first quarter of2016. In addition, the Petitioner 
fails to point to any portion of the record that details lost or gained revenues during the labor dispute. 

14 This Court's holdings on statutory interpretation are more complex that set out by the Petitioner. This 
Court has clearly held, "Where the language of a statute is free from ambiguity, its plain meaning is to be 
accepted and applied without resort to interpretation." Wells v. State ex reI. Miller, 237 W. Va. 731, 738, 
791 S.E.2d 361, 368 (2016). Given the varying meanings given to similar language by other States, as 
discussed herein, it is difficult to see how this language at issue is not ambiguous. However, with regard 
to statutory analysis this Court has stated that statutory language is the starting point and legislative intent 
is a critical second step. While the statutory language is clearly the starting point of any issue of statutory 
interpretation, the legislative intent underlying the statute is the critical second step of any statutory 
analysis. (Affiliated Construction Trades Foundation v. The University a/West Virginia Board a/Trustees 
(557 S.E.2d 863,873 (2001» In the instant case, the language at issue should be construed liberally in 
favor of the claimants. 
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The Petitioner alleges that other states have looked to claimants' individual sites of 

employment rather than at all of the employer's operation. The Petitioner looks to a series of 

cases, mostly concerning the auto industry, for support of this proposition. When one reviews the 

cases cited by the Petitioner for this proposition, one finds a much more complicated and nuanced 

picture. 

The first auto industry case cited by the Petitioner, is Abnie v. Ford Motor Co., 175 Oh. St. 

273, 275 (194 N.E.2d 136, 138 (1963) for the proposition that an establishment under the 

unemployment compensation is a place of employment, a distinct physical place of business and 

not the whole of far-flung operations. In the Abnie case, the facts are 180 degrees the opposite of 

the instant matter. In Abnie there was a strike at an out-of-state plant which decreased the work at 

the plant at issue in the matter. The Ohio Court determined that because of the fact there was no 

strikellabor dispute at the plant at issue, the claimants could not be barred from unemployment 

compensation. In the instant matter, there was a strikellabor dispute at the facility at issues as well 

as throughout Verizon. In addition, there is no indication in the Ohio case that the work of the 

facility at issue been shifted to other facilities. The facts alone distinguish Abnie from the instant 

matter. 

The Petitioner cites Ford Motor Co. v. N.J Dep't ofLabor, 5 N.J. 494,501, 76 A. 2d 256, 

260 (1950), stating that the New Jersey Court rejected the argument that assembly plants in New 

Jersey "were so 'functionally integrated and synchronized' with plants in in Michigan 'as to 

constitute a single establishment.'" In the Ford Motor Co., decision, the Supreme Court of New 

Jersey noted that while Courts have found that the totality of members in a number of facilities 

could be considered one establishment as a unitary whole, (see Spielmann v. Industrial 

Commission 236 Wisc. 240, 298 N.W. 1 (1940)) the nature of the functions of the plants in the 
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case before the Court - assembly of automobiles for regional market distribution - made that New 

Jersey plants distinct establishments (Jd. at 504-505). In the instant matter before this Court, the 

work at issue was able to and was shifted between locations and the work ofthe Clarksburg facility 

was undertaken making the various Verizon facilities "functionally integrated and synchronized" 

and any limited reduction in work accomplished does not constitute a substantial curtailment. 

The Petitioner then looks to Giant Food, Inc. v. Dep't ofLabor, 356 Md. 180,738 A.2d 

856 (1999) to support the assertion that an establishment or other premises is an individual site for 

their employment. It is important to note that the statute under review is different than the one at 

issue in the instant matter and includes a provision that provides that separate department of work 

even within a building shall be considered separate premises for the purpose of the law. In 

addition, the Maryland Court looks to the West Virginia Supreme Court decision in Cumberland, 

and notes that, "whether operations have been substantially curtailed at a particular job site 

depends on the type of business the employer conducts there and on specific facts and 

circumstances of the case." (Id. at 866)15 

The Petition cites Ford Motor Co. v. Unemployment Compensation Commission of 

Virginia, 63 S.E.2d 28,191 Va. 812 (1951), a Virginia Supreme Court case regarding the same 

1949 strike considered by the New Jersey Supreme Court discussed above. The Virginia Supreme 

Court, looked at the "weight and effect" of the circumstances of the plants at issue to determine if 

there was "unity and integration" for determining if the plants together constitute an establishment 

15 The Petitioner also urges this Court to look to administrative decisions from Maryland and New York 
concerning unemployment compensation in those states during the 2016 labor dispute. (Petition, p. 12) 
Of course, the facts and the laws of those states are not in the record of this proceeding, not before this 
Court and are different than the facts and the law of West Virginia. For example, it appears that the 
Maryland law still contains the includes the provision that provides that separate department of work even 
within a building shall be considered separate premises for the purpose of the law (J.A. 0218). The 
administrative decisions should not be relied on by this Court in deciding this matter. 
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within the meaning of the statue. (Id. at 34, 824-825) While the nature of the plants before the 

Virginia Court was not sufficiently integrated, the nature of the work in the instant matter before 

this Court in the instant matter was. It is also worth noting that the Virginia Supreme Court looked 

to the same a provision of its unemployment law as Maryland (see Giant Foods above) that 

provides that separate department of work even within a building shall be considered separate 

premises for the purpose of the law. 

In Ahnne v. Department of Labor and Industrial Relations, 489 P. 1397, 53 Haw. 185 

(1971), cited by the Petitioner, the Supreme Court of Hawaii noted that some courts have given 

emphasis to the "functional integration of interrelated plants" (citing Abnie and Nordling v. Ford 

Co. 42 N.W.2d 576 (1950) for the proposition that such an analysis has been generally rejected), 

and others emphasize the physical location where employees work. This difference, the Court 

states, "are generally defended in accordance with the policy to expand or contract the labor dispute 

disqualification." (Id. 1400 - 1401). The Court further notes that California cases adopt a "volition 

test" where employees are grouped into the same establishment, even if they occupy distant 

premises, if it appears that each group shares responsibility for the existence of the labor dispute," 

(Id.) In the case before it Hawaii Supreme Court concurred with the trial court that there was no 

substantial curtailment of overall business at the airport given the mere 4% decline in revenues 

and no labor dispute at the ticket office location. 

In Tennessee Coal, Iron and RR Co. v. Martin (251 Ala. 153,30 So.2d 547 (1948» cited 

by the Petitioner, the Alabama Supreme Court determined, after reviewing the holding in the 

Spielman decision of the Wisconsin Supreme Court (much like the New Jersey Supreme Court in 

Ford Motor Company discussed above) held that there was a significant difference between 

situation before it in Alabama and the factors cited by the Wisconsin Supreme Court in Spielman 
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for interpreting the word establishment by looking at functional integrality and coordination16. The 

unity of management and integrality of function tests, the Alabama Court determined, while 

furnishing aid are essentially rule of thumb tests. The Supreme Court of Alabama concluded that 

while the words of its Unemployment Compensation Act should be interpreted as commonly used 

and understood, "Each case must be particularized to its own facts." 

In Matson Terminals v. California Employment Commission, 24 Cal. 2d 695,707, 151 P.2d 

202, 208 (1944), cited by the Petitioner, the California Supreme Court held that the 

"establishment" was all of the docks covered by the strike which were operated by different 

comparues: 

The commission's interpretation of 'establishment' as each place of business of 
each employer, however apt it may be generally, does not fit the facts in the present 
case. The longshoremen's work and its local are governed by contract. One of the 
objects of the contract was the abolition ofthe system that normally prevailed when 
some longshoremen worked regularly for one employer while others had only 
occasional work. Under the contract all registered longshoremen are assigned 
through the hiring hall to all the work of all the employers. As applied to these facts 
the term 'establishment' as used in section 56(a) means the place of employment, 
namely, the various docks covered by the contract, where the longshoremen 
customarily work. This was the area covered by the ship clerks' strike. (Id.) 

Thus, the California Supreme Court rejected the notion that each dock or pier was a 

separate establishment. The establishment was the entire area covered by the strike. 

As discussed above, this Court cited with approval Supreme Court of Arizona's decision 

in held in the Mountain State regarding factors to be considered when measuring substantial 

curtailment. In that case, not cited by the Petitioner, the Arizona Supreme Court also reviewed 

16 The Supreme Court of Wisconsin, in Spielmann v. Industrial Commission 298 N.W. 1,4 (1940)) not 
cited by the Petitioner, upheld the decision of the Industrial Commission, stating that the two plants at 
issue therein were a "single 'establishment' without dispute" because ofthe proximity, functional 
integrality and general unity of the plants. In discussing the meaning of the word establishment as well as 
the use of the preposition "in" as opposed to "by" in Wisconsin's workers' compensation statute, the 
Court held, "The meaning of the word 'establishment' is to be drawn from the whole act rather than from 
a single preposition." (Spielmann, Supra at 5) 
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statutory language similar to West Virginia's, and concluded that it was proper to consider the 

larger, statewide telecommunications system when deciding what was a "factory, establishment or 

other premises at which he was last employed" in the telephone industry. The Arizona Supreme 

Court held, 

We are convinced that the commission and the superior court did 
not err in deciding that the company's statewide system constituted a "single 
establishment" for the application of the statute. This conclusion has, as 
Chief Justice Vinson said in the Aragon case, supra, 'warrant in the record' 
and 'reasonable basis in the law.' (Mountain States, supra 711) 

As it was with the 1950's telephone system in Arizona, it is with the Verizon telephone 

system today. The telephone system continued to operate during the labor dispute, the work of the 

Clarksburg office was accomplished and the company's broader system is the factory, 

establishment or other premise. While the record of the case in 1950 might have shown a marked 

decrease in revenue, services and employment as a result of the strike, in the instant matter when 

one considers the employer's broader telecommunications system the record does not support the 

Petitioner's arguments. 

As set out above, even a brief discussion of the various state cases cited by the Petitioner 

demonstrate that there is no common meaning accepted by the high courts of other states. Rather 

states have taken an expanded approach in reviewing the terms factory, establishment or other 

premises in the context of unemployment compensation. It is an approach that is appropriate for 

this Court in this matter. 

When one reviews the record in this proceeding it is clear that the Petitioner simply failed 

to carry its burden that a substantial curtailment occurred at the Clarksburg facility. Rather, 

because ofVerizon' s systems and ability to route calls to a number of facilities employees handled 

customer calls and the percentage of calls answered during the labor dispute was only slightly 
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lower that during other times. In addition, the Petitioner failed to provide any evidence whatsoever 

on whether the Petitioner gained or lost revenue during the labor dispute. It is an employer's burden 

that was not met. 

Response to Assignment of Error #2 - Individualized Determinations 

In the instant matter, Verizon filed a Motion, which asserts that "should the Labor Tribunal 

conclude that a stoppage of work due to a labor dispute did not occur at the Verizon Clarksburg, 

West Virginia call center, Verizon is still entitled to an individualized determination of whether 

each Claimant is disqualified from receiving unemployment benefits under West Virginia Code § 

21A-6-3 (1) and (3)." (Petition, p. 17) The Tribunal, the Board and the Circuit Court all concluded 

that the Petitioner is incorrect. The Petitioner asserts that their conclusion was in error. 

As the Board, the Tribunal, the Circuit Court and this Court are well aware, and as 

acknowledged by the Petitioner, this matter is governed by West Virginia Code § 21A-6-3(4) 

which states in relevant part that an individual will be disqualified for unemployment 

compensation benefits for a week in which his or her unemployment is due to a "stoppage ofwork, 

which exists because of a labor dispute at the factory, establishment or other premises at which he 

or she was last employed ... " The Petitioner is asserting, despite the clear statement of the law, 

that the Board's determination under this section that there is no stoppage of work due to a labor 

dispute is not the end of the inquiry. That is, the Circuit Court noted, the Petitioner is contending 

that the Petitioner is entitled to additional determinations as to whether each individual Claimant, 

left his or her most recent work voluntarily without good cause and whether without good cause 

withheld their services when work was available pursuant to West Virginia Code § 21A-6-3(1) 

and (3) (J.A. 0276-0277, Circuit Court Order, pp 6-7). 
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In support of this assertion the Petitioner looks to Homer Laughlin China Co. v. Hix, 128 

W.Va. 613, 627, 37 S.E.2d 649,656 (1946) wherein this Supreme Court of Appeals states that 

subsections 1 and 4 of the similar statute in place at that time "are not exclusive of each other" and 

that the "conduct of the respondent brings him within the scope of each subsection, in the 

circumstances which arise in this proceeding, should be read, considered and applied together." 

As discussed by the Circuit Court, to the extent that Homer Laughlin decision is still good 

law17, it is a decision that is limited to "the circumstances which arise in this proceeding", 

circumstances where there is an unauthorized strike, in violation of a wage agreement that results 

in a stoppage of work (Id., Syl. Pt. 2)18. In the instant matter, there is no allegation that there was 

an unauthorized strike in violation of a wage agreement. In addition, in the instant matter the 

Petitioner asserted a right to individualized review in the event that the Board finds that there was 

not a stoppage of work. As the Circuit Court held, the Homer Laughlin decision is inapplicable to 

this matter. (lA. 0277, Circuit Court Order p. 7) 

The Petitioner asserts that Circuit Court error in its reliance on this Supreme Court's 

decision in Bell v. Cole (172 W. Va. 383,305 S.E.2d 340 (1983)). The Petitioner argues that Bell 

does not preclude the individualized review they are seeking. (Petition, p. 19). The Circuit Court 

held that this Court's analysis in Bell, that the statute at issue cannot be read to deny striking 

17 The Petitioner concedes that the holdings in Homer Laughlin have been at least partially superseded by 
statute. (Petition, ftnt. 8) 

18 The Circuit Court further noted that Respondent WorkForce West Virginia discussed the fact that the 
strike before the Homer Laughlin Court was a wildcat strike in violation of a contract, and thus an 
argument can be made that the strikers in that matter quit their employment. The Court further states that 
there is no evidence that the Claimants in the instant matter quit their employment. In addition, the 
Circuit Court's Order states that the context of the two cases are very different, "The Petitioner is 
asserting a right to individualized review despite the fact that the Board found there was not a stoppage of 
work." (J.A. 0277, Circuit Court Order, p. 7) In the Appeal before this Court the Petitioner, while stating 
that the strike in Homer Laughlin was a wild cat strike, failed to counter these important distinctions 
between the facts and context of the two cases. 
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workers unemployment in contradiction to the statue and the public policy underlying the statute, 

applies in the instant matter. Further the Circuit Court held, "It remains true that a reading ofthe 

law which in effect renders West Virginia Code § 21A-6-3(4) meaningless is inconsistent with 

statutory construction." (lA. 0277-0278, Circuit Court Order pp. 7-8) 

The Petitioner's Appeal fails to address the finding by the Circuit Court that, 

In addition, the Supreme Court was clear with regard to the application ofeligibility 
and disqualification that in circumstances involving a strike/labor dispute. That is, the Bell 
Court looked to West Virginia Code § 21A-6-3(4) with regard to the claimants at issue in 
that proceeding. In remanding that matter the Court ordered the trial Court to make a 
determination, "whether these claimants are disqualified by W. Va. Code, 21A-6-3 (4), or 
fall within the specifically enumerated exceptions to disqualification in that section." (Bell, 
supra at 343). The question before the trial court was whether the claimants were 
disqualified due to a stoppage of work because of a labor dispute or if one the other 
exceptions to disqualification in W. Va. Code, 21A-6-3 (4) apply. 

In the instant case, the Petitioner is asserting that despite the ruling that striking 
Claimants are not disqualified because of a labor dispute the law should require that we 
look to other provisions of the law regarding disqualification - that apply to situations 
where there is no labor dispute - to try to find a different disqualification 19. The Petitioner's 
assertion is simply not permitted under the law. The Bell Court is clear that in matters such 
as the instant matter W. Va. Code, 21A-6-3(4) is the applicable disqualification provision 
and that provision alone. (l.A. 0278, Circuit Court Order, p. 8) 

The Circuit Court did not agree with the Petitioner's assertions regarding Bell, and there is 

nothing in this Appeal that would cause this Court to find differently. 

Conclusion 

The record is clear that the Verizon failed to carry its burden to demonstrate that there was 

a work stoppage that existed at the Verizon Clarksburg facility caused by the labor dispute. In 

fact, the record is clear that there was no such work stoppage caused by a labor dispute as defined 

19 Circuit Court footnote 7, "Even if one where to read the Bell Court's use of the work "section" to mean 
the entire W. Va. Code, 21A-6-3 not just W. Va. Code, 21A-6-3(4), (which the Claimants contend that 
one cannot) it is not supportive of the Employer's assertion. That is the search in the entire section would 
be for 'specifically enumerated exceptions to disqualification[s], and not a search for other ways to 
disqualify the Claimants." 
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by the laws of West Virginia. Given the record in this proceeding, the holding of the Tribunal, the 

Board's adoption thereof and the Circuit Court's decision to uphold those decisions must be given 

substantial deference and be upheld. 

For all ofthe reasons set out herein and the overall record in this proceeding, the Claimants 

urge this Court to uphold the decision ofthe Tribunal, the Board and the Circuit Court that granted 

them the compensation they are entitled to under ,the law of this State. 

Respectfully submitted this 4th day ofArigust, 20lZ. ( 
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