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IN THE CIRCUIT COURT OF KA.NAWHA COtJNTY, WEST VIRGn~IA~ ..~ 

2ilJ7Ft-R 22 F't' .., -1 3: 09 
VEruZON SERVICES CORP., q!;:: ,";';" S. '::l-~!;:'~'•• J ",

(i/""I1}'\\,d~ ''''''''I'~_''''''';·,· ·..t -'.;'
.~ ~v\ If I v CI" - ..... 

I • (':Wii COWi i 

Petitioner, /J/I'l't 
Civil Action No. 16-AA-96 

v. 

BOARD OF REVIEW OF WORKFORCE 
WEST VIRGINIA; JACK CANFIELD, Chairman; 
LESLIE R. FACEMYER, Member; GINO COLUMBO, 
Member, RUSSELL L. FRY, Executive Director 
of Workforce West Virginia; and 
JASON E. ALLMAN, e/ al., CLAIMANTS, 

Respondents. 

FINAL ORDER 

This matter comes before the Cow1 on Petitioner Verizon Services Corp.'s (hereinafter 

Petitioner or Verizon) "Petition for Judicial Review," filed on or about October 23,2016, from a 

final decision of the Board of Review [or Workforce West Virginia (hereinafter "Board"). After 

reviewing the Petition, the entire record, the briefs of the Parties and the applicable legal 

authority this Court AFFIRMS the decision of the Board. 

STANDARD OF REVIEW 

This Court's review is governed by the West Virginia Administrative Procedures Act. 

W.Va. Code § 29A-5-1 et seq. West Virginia Code § 29A-5-4(g) states: 

The court may affirm the order or decision of the agency or remand the case for 
further proceedings. It shall reverse, vacate or modify the order or decision of the 
agency if the substantial rights of the petitioner or petitioners have been prejudiced 
because the administrative findings, inferences, conclusions, decision or order are: 

(1) In violation of constitutional or statutory provisions; or 
(2) In excess ofthe statutory authority or jurisdiction of the agency; or 
(3) Made upon unlawful procedures; or 
(4) Affected by other error of law; or 
(5) Clearly wrong in view of the reliable, probative and substantial evidence on the 
whole record; or 
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(6) Arbitrary or capricious or characterized by abuse of discretion or clearly 
unwarranted exercise of discretion. 

The law with regard to the appeals of Decisions by the Board of Rcvicw of the West 

Virginia Depal1ment of Employment Security, has been clearly set out by the West Virginia 

Supr~me Court of Appeals. The Supreme Court has held in May v. Chair and Members, Board 

a/Review (Syl. Pt. 1 & 3, 664 S.E.2d 714 (2008)); 

1. 	 "The findings of fact of the Board of Review of the West Virginia Department of 
Employment Security are entitled to substantial deference unless a reviewing 
coul1 believes the findings are clearly wrong. If the question on review is purely 
one of law, no deference is given and the standard of judicial review by the court 
is de novo." Syllabus Point 3, Adkins v. Gatson, 192 W.Va. 561,453 S.E.2d 395 
(1994). 

**** 
3. 	 "Unemployment compensation statutes, being remedial in nature, should be 

liberally construed to achieve the benign purposes intended to the full extent 
thereof." Syllabus Point 6, Davis v. Hix, 140 W.Va. 398,84 S.E.2d 404 (1954). 

The West Virginia Supreme Court of Appeals has also stated that in administrative 


appeals, "[a] rcviewing court must evaluate the record in the agency's proceedings to determine 


whether there is evidence in the record as a whole to suppOli the agency's decision. The 


evaluation is to be conducted pursuant to the administrative body's findings of fact regardless of 


whether the court would have reached a different conclusion on the same set of facts. (Donahue 


v. Cline, 190 W.Va. 98,102,437 S.E.2d 262, 266 (1993) (per curium) (citing Gino's Pizza 0/ 

West IIamlin v. West Virginia Human Rights Cnmmission, 187 W.Va. 312,317,418 S.E.2d 758, 

763 (1992) 

FINDINGS AND DISCUSSION 

This matter is governed by West Virginia Code § 21A-6-3(4) which states in 

relevant part that an individual will he disqualified for unemployment compensation benefits for 

a week in which his or her unemployment is due to a "stoppage of work, which exists because of 
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a labor dispute at the factory, establishment or other premises at WhlCh he or she was last 

employed ... " It has long been the law of this state in order to be "disqualified from receiving 

lll1employment benefits because of 'a stoppage of work' resulting from a labor dispute, it must 

appear that there has resulted a substantial curtailment of the employer's normal operations." 

(Cwnberland v. Hatcher, 130 S.E.2d 115, 147 W.Va. 630, Syl. Pt. 2 (1963)). 

The West Virginia Supreme Court has held, "Disqualifying provisions of the 

Unemployment Compensation Law are to be nanowly construed." Syl. pt. 1, PeelY v. Rutledge, 

177 W.Va. 548, 355 S.E.2d 41 (1987). In addition, "the burden of persuasion is upon tht: former 

employer to demonstrate by the preponderance of the evidence that the claimant's conduct falls 

within a disqualifying provision of the unemployment compensation statute." Peery, 177 W.Va. 

at 552, 355 S.E.2d at 45 (internal citations omitted). 

TIlls matter concerns the application of the Claimants for unemployment compensation 

benefits for thc period of a labor dispute beginning April 13, 2016 through May 31, 2016. The 

Claimants are all employees of the Employer l in this proceeding and all work at the Verizon 

office in Clarksburg, West Virginia. 

On August 26, 2016, the Lahor Dispute Tribunal held in favor of the 

Claimants/Respondents and awarded them wlemployment benefits. The Tribunal held that the 

Claimants were unemployed during a labor dispute but were not disqualified flOm receiving 

benefits because there was not a stoppage of work in accordance with the law of West Virginia. 

On September 28, 2016, the Board of Review upbeld the Labor Dispute Tribunal's Decision. 

I The Petitioner in this proceeding is the Verizon Service Corporation ("Petitioner" or "Verizon"). The 
record in this proceeding is clear that Verizon operates in many states including but not limited to 
Virginia, Maryland, Pennsylvania, Delaware and the District of Columbia. Verizon employment totaled 
at least 59,000 (including 39,000 union employees on strike and 10,000 non-union employees who 
continued to work. As noted below the "normal operations" ofthe Petitioner at issue in this proceeding is 
to respond to incoming calls from Verizon customers. These calls are routinely shifted between call 
centers (similar to the Clarksburg facility) based upon the availability of call agents. (Tr. 2, p. 48). 
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A fair review of the record in this proceeding finds that in the instanl matter the Petitioner 

simply failed to meet its burden that there existed a substantial cUliailment of the normal 

operations of Verizon's office in Clarksburg, West Virginia, so, ab initio, the Board of Review 

did not abuse its discretion, and the decision was correct as a matter offact and law2. 

The Petitioner's main contention in this matter is that the Tribunal and the Board wen: 

wrong in finding that there \-vas not a stoppage of work as a result of a labor dispute. The 

Petitioner asserts that the sale issue or fact at issue is that there were no people providing 

services at the Clarksburg facility during the labor dispute. While the Pt:litioner asserts that the 

considerations of tIlls Board are limited to that one fact, the West Virginia Supreme Court stated 

in its Memorandum Opinion on the 2011 Verizon labor dispute at this same Clarksburg facility 

that, 

Moreover: the existence of a work stoppage cannot be determined solely on the 
basis of the proportionate number of employees affected. Cumberland 3 147 
W.Va. at 639, 130 S.E.2d at 121. In Cumberlund, we cited with approval an out 
of-state case that also considered factors such as lost revenue and services 
rendered (Id., 147 W.Va. at 642-643, 130 S.E.2d 122-23) discussing Mountain 
States Telephone & Telegraph Co. v. Saricrison, 225 P.2d 707 (Ariz. 1950) 
Cumberland involved an eighty percent reduction in the number of people 
working during a strike, resulting in ce11ain work not being performed. 
Nonetheless, services were tendered to Cumberland's customers during the strike 
and we affirmed the decision that there was not a work stoppage within the 
meaning of the unemployment compensation statute." (Verizon Services Corp. v. 
Board a/review oJWorkJorce FV. Va. (2013)) 

In Cumberland, the West Virginia Supreme Court stated that, 

The court [in Mountain States] made the following statement which we deem 
pertinent to our present case, especially since that case, as the present case 
involved public utility, a portion of whORe activities were mechanical, operating 
without the intervention of human effort: "The uncontroverted evidence discloses 

2 The Tribunal found thilt there was not a work stoppage at the Clarksburg call center fillding that the calls 
normally processed at that facility were transferred, received and addressed by other call centers during 
the strike (Tribunal Decision, Findings of Fact, 18). TIle Tribunal separately found that there was not a 
stoppage of work during the labor dispute, from a national perspective. (Id. at 19). 

Cumberlandv. Hatcher (130 S.E.2d 115,121. 147 W.Va, 630, 639) (1963) 
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that there primary factors were properly considered by the conumSSlOn and 
approved by the couli in measuring the degree of curtailment of the employer's 
operations resulting from the strike. These werc (l) revenue, (2) services 
rendered, and (3) employment, All three showed a marked decrease as a result of 
the strike. (Cumberland supra, 123) 

The record of this matter with regard to revenue, services rendered and employment is 

clear. With regard to lost revenue the Petitioner produced no evidence4 . 

With regard to services rendered the limited data Verizon provided indicated ~hat 

nationally 87.7 percent of customer sales and service calls were answered during the labor 

dispute dovin only 6.5 percent from the first qualier 0[2015 and 7.5 percent from the portion of 

the first quarter of 2016 prior to the labor dispute. (V crizon Ex. 5, Tribunal Decision, Findings of 

Fact l3) Therefore it is clear that services were rendered and that such a limited reduction does 

not constitute a substantial curtailments. 

With regard to employment, the record is clear that Verizon trained and positioned 

management, other employees and contractors to "Emergency Work Assignment[s)" to handle 

customer calls during the labor dispute (Tr. pp. 78-79) and that services were rendered to 

Verizon's customers (Tribunal Decision, Findings of Fact 16). 

Given the limited reduction in sen'ices delivered; the employment of managers, 

employees and contractors; and the lack of any evidence as to whether Verizon lost or gained 

4 The failure of the Petitioner to provide any evidence on the impact of the labor dispute on its revenue 
demonstrates that the Petitioner failed to meet its burden of proof. Revenue infonnation is important for 
Tribunal and then the Board to evaluate whether the rationale behind the law at issue is being met. That 
is, to ensure a balance of bargaining positions (See Tribunal Order p. 6) 
S Ms. Gutierrez testified that "there's some of this data then is during the strike nationally the company 
was doing about a third of the workload it did in terms of call volume pre-strike and doing that seven 
percent less efficiently." (Tr.2, pp. 45-46). However, she further testified that the company was doing 
one-third of tile work because there were only 49 days versus 90 days and that there were two-third fewer 
customer calls during the strike (Ici). The work at issue begins with a customer CII.I1, when fewer 
customers call there simply is less work or workload to be handled. In addition, a seven percent 
reduction in efficiency cannot be considered a substa.ntial curtailment. 
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revenue during the labor dispute, the Petitioner simply failed to meet its burden as required by 

the law. 

In addition, the record is clear that the Petitioner failed to provide any data on how many, 

if any, customers may have been lost during the labor dispute and the Petitioner could not point 

to any information that demonstrated that there were any areas were service failed to be provided 

during the labor dispute (Tr. 1, pp. 118-119)6 

The record is clear that the Petitioner failed to calTY its burden to demonstrate that there 

was a work stoppage that existed at the Verizon Clarksburg facility caused by the labor dispute. 

Further, the Petitioner failed to demonstrate that the Board was clearly wrong or was in violation 

of the constitution, in excess of its statutory or jurisdiction, made upon unlawful procedures, 

affected by an error of law or arbitrary or capricious or characterized by abuse of discretion or 

clearly unwarranted exercise of discretion. 

A. Individualized Determinations 

The Petitioner asserts that "should the Labor Tribunal conclude that a stoppage of work 

due to a labor dispute did not occur at the Verizon Clarksburg, West Virginia call center, Verizon 

is still entitled to an individualized determination of whether each Claimant is disqualified from 

receiving unemployment benefits under West Virginia Code § 21A-6-3 (1) and (3)." (Motion, p. 

3) The Tribunal and the Board concluded that the Petitioner is incorrect. That is the Petitioner is 

contending that the Petitioner is entitled to additional determinations as to whether each 

6 In the Appeal, the Petitioner asserts that the work of a small number ofclerks was not perfonned 
"during the labor dispute" (Appeal, p. 22). These clerks handle, "different projects" and "reports" sales, 
results and metrics (Tr. I, pp j 00-1 0)), "scheduling for ac;sociates" (Tr. 1 pp 114). While, the Petitioner 
asserts that work was not done during the labor dispute, in fact the record is clear that data, scheduling of 
individuals was undertaken during the labor dispute. In addition, the issue before the Board was whether 
there was a stoppage of work because of a labor dispute that resulted in a substantial curtailment of the 
employer's operations. Overall the data provided by the Petitioner demonstrates that there was no such 
disruption as defined by the law of West Virginia. 
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individuai Ciaimant, ieft his or her 1110St recent work voluntarily without good cause and whether 

without good cause withl1eld their services when work was available pursuant to West Virginia 

Code § 21A-6-3(1) and (3) (Appeal p. 23, 25). 

In support of this assertion the Petitioner looks to Homer Laughlin China Co. v. Hix, 128 

W.Va. 613, 627, 37 S.E.2d 649,656 (1946), wherein the West Virginia Supreme Court of 

Appeals states that subsections 1 and 4 of the similar statute in place at that time "are not 

exclusive of each other" and that the "conduct of the respondent brings him within the scope of 

each subsection, in the circumstances which arise in this proceeding, should be read, considered 

and applied together." 

To the extent that Homer Laughlin decision is still good law, it is a decision that is 

limited to "the circumstances which arise in this proceeding", circumstances where there is an 

unauthorized strike, in violation of a wage agreement that results in a stoppage of work (see Syl. 

Pt. 2. As noted by Respondent WorkForce West Virginia, in that the strike before the Homer 

Laughlin Court was a wildcat strike in violation of a contract, an argument can be made that the 

strikers in the Homer r£lughlin case quit their employment. In the instant matter, there is no 

allegation or evidence that there was an unauthorized strike in violation of a contract. Nor is 

there any evidence that the Claimants in the instant matter quit their employment. In addition, in 

the instant matter the Petitioner's Motion is in a very different context. The Petitioner is 

asseliing a right to individualized review in despite the fact that the Board found that there was 

not a stoppage of work. The Homer Laughlin decision is inapplicable to this matter. 

The Petitioner argues that the West Virginia Supreme Court's decision in Bell v. Cole 

(172 W. Va. 383, 305 S.E.2d 340 (1983)) does not pr.eclude the individualized review they are 

seeking. (Motion, p. 3, fint 3). This Court docs not agree. The West Virginia Supreme Court in 
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'i3eil, states that the statute at issue cannot be read to deny striking workers unemployment in 

contradiction to the statue and the public policy underlying the statute, applies in the instant 

matter. It remains true that a reading of the law which in effect renders West Virginia Code § 

21A-6-3(4) meaningless is inconsistent with statutory construction. 

In addition, the Supreme Court was clear with regard to the application of eligibility and 

disqualification that in circumstances involving a strike/labor dispute. That is, the Bell Court 

looked to West Virginia Code § 21A-6-3(4) with regard to the claimants at issue in that 

proceeding. In remanding that matter the Comt ordered the trial Court to make a determination, 

"whethcr these claimants are disqualified by W. Va. Code, 21A-6-3 (4), or fa)) within the 

specifically enumerated exceptions to disqualification in that section." (Bell, supra at 343). The 

question before the trial court was whether the claimants were disqualified due to a stoppage of 

work because of a labor dispute or if one the other exceptions to disqualification in W. Va. Code, 

21A-6-3 (4) apply. 

In the instant case, the Petitioner is asserting that despite the ruling that striking 

Claimants are 110t disqualified because of a labor dispute the law should require that we look to 

other provisions of the law regarding disqualification - that apply to situations where there is no 

labor dispute - to try to find a different disqualification? The Bell Court is clear that in matters 

such as the instant matter W. Va. Code, 21A-6-3(4) is the applicable disqualification provision 

and that provision alone. 

Therefore the Board was not clearly wrong or was in violation of the constitution, in 

excess of its statutory or jurisdiction, made upon unlawful procedures, affected by an error of 

7 Even if one where to read the Bell COUJ1' s use of the work "section" to mean the entire W. Va. Code, 
21A-6-3 not just W. Va. Code, 21A-6-3(4), it is not supportive of the Petitioner's assertion. That is the 
search in the entire section would be for "specifically enumerated exceptions to disqualification[s]" and 
not a search for other ways to disqualify the Claimants. 
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law or arbitrary or capricious or characterized' by abusc of discretion or cleady unwarranted 

exercise of discretion in Denying the PeLiLioner's motion for individualized detenninations based 

on the Bell v. Cole and as not in accordance with the claim procedure set forth in Article 7 of 

Chapter 23/\ of the West Virginia Code. 

Accordingly, this Court ORDERS the following: the order of the Board is AFFIRlVIED. 

Therefore, this matter is hereby, DISl\nSSED and STRICKEN from the open docket of the 

Court. 

The clerk of the Court shall distribute copies of this Order to all parties. 

Vincent M. Trivelli, Esq. Mark H. Dellinger, Esq. 
The Law Office of Vincent TriveJli, PLLC Jessie F. Reekart, Esq. 
178 Chancery Row Bowles Rice LLP 
Morgantown, WV 26505 600 Quarrier Street 

P.O. Box 1386 
Robert J. Smith, Esq. Charleston, WV 25325-1386 
Board of Review 
Workforce West Virginia 
112 California Avenue 
Charleston, WV 25305-0112 

Enter this Order the ~day of February, 2017. 

I, G,\OO S. GATSON. CLERK Of CIRCUIT COURT OF SAID COllNlY 

AND IN SAID STATE, DO HEREBY CERnfY THAT THE FOREGOING 

IS ATRlI: CO?Y FROM lHE RECORDS Of S~JD COURT. _.>_ ." "Gf' 

GIVEN UNDER r y H.t.~ ArID SEAl Of SAID CO'JRl THIS ~ 


S A1C Of YIEST\~RGlNIA 
OUmYOF KAN~VJHA. SS 

DflVOF 7 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


No. _______ 


VERIZON SERVICES CORP., 

Appellant and Petitioner Below, 

v. 	 Civil Action No. 16-AA-96 

Judge Tod J. Kaufinan 

Circuit Court of Kanawha County, West Virginia 

BOARD OF REVIEW OF WORKFORCE 

WEST VIRGINIA; JACK CANFIELD, 

Chairman, LESLIE R. F ACEMYER, 

Member, and GINO COLOMBO, 

Member; RUSSELL L. FRY, Executive 

Director of WorkForce West Virginia; and 

JASON E. ALLMAN, et ai., Claimants, 

Appellees and Respondents Below. 

CERTIFICATE OF SERVICE 

I, Mark H. Dellinger, counsel for Appellant and Petitioner Below, Verizon 

Services Corp., do hereby certify that the foregoing "Notice of Appeal" has been served this 

24th day of March, 2017, upon the following persons as follows: 

Jack Canfield, Chairman 
Leslie R. Facemyer, Member 
Gino Columbo, Member 
Board of Review 
WorkForce West Virginia 
112 California Avenue 
Charleston, West Virginia 25305-0112 
(Via U.S. Mail) 

Russell L. Fry, Executive Director 
WorkForce West Virginia 
112 California Avenue 
Charleston, West Virginia 25305 
(Via U.S. Mail) 



Robert 1. Smith, Esq. 
WorkForce West Virginia 
112 California Avenue 
Charleston, West Virginia 25305-0112 
(Via U.S. MaiJ) 

Office of Attorney General 

State Capitol, Building 1, Room E-26 

Charleston, West Virginia 25305 

(Via U.S. Mail) 


Vincent M. Trivelli, Esq. 

1 78 Chancery Row 

Morgantown, West Virginia 26505 

(Via U.S. Mail) 


Cathy S. Gatson, Clerk 

Circuit Court of Kanawha County 

Kanawha County Judicial Annex 

111 Court Street 

Charleston, West Virginia 25301 

(Via Hand Delivery) 
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