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HI. NATURE OF PROCEEDING-SAND RUJLINGS BYTRIBUNAL BELOW 

The instant appeal arises by virtue ofthe Notice ofAppeal filed by the Commissioner 

of the West Virginia Division of Motor Vehicles (hereinafter "the DMV," "the 

Commissionel","-or "Petitioner''-} challenging the-January 30, 2017, Order-of-the -Circuit 

Court of Ohio County reversing the April 27, 2016, Order of the Office of Administrative 

Hearings ("OAH") upholding the DMV's August 25, 2010, Order of Revocation revoking 

the privilege of Respondent, Joseph D. Pompeo (hereinafter, often, "Mr. Pompeo," or 

"Respondent") to operate a motor vehicle. Said Order ofRevocation was predicated on the 

contention that Respondent was driving under the influence of marijuana ("Dill"). 

The thrust of the instant appeal is predicated on Petitioner's erroneous contention 

that the circuit court, sitting in an appellate capacity, failed to engage in the requisite 

analysis of the underlying evidentiary record by failing to extend due deference to the 

administrative hearing examiner's factual findings, records "ignored" all of the "evidence" 

that Respondent was operating a motor vehicle while under the influence of "controlled 

substances" (sic). These contentions are addressed in turn. 

IV. COUNTERSTATEMENT OF FACTS OF THE CASE 

Petitioner's brief cites to specific portions of the record, primarily the ones 

benefitting her argument, and otherwise glosses over, fails to recount, or neglects to 

emphasize other, salient facts important to the resolution of the instant question. A full 

recapitulation of the facts is especially warranted here, because it is precisely 

consideration of these facts, evidently also ignored or discounted by the administrative 

hearing examiner, that the circuit court based its order. Accordingly, with an eye toward 
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striking a reasonable balance between accuracy and brevity, the facts adduced below, are 

recited here for the Court's review. 

-Respendent,Joseph--t>.---Pempeo,- was operating a motor vehiele-on-Aagust 4, 

2012, on Edgington Lane in the City ofWheeling, Brooke County, West Virginia. At the 

time that he was operating the motor vehicle, one of the headlights on that vehicle was 

burned out. Appendix at p. 26 (hereinafter "App."). See, too, video of the subject traffic 

encounter (hereinafter "the roadside video") at 0:34-0:36 seconds, which is found at 

item 5 of the App. Patrolman Ezekiel Goddard and Corporal Ken Prager of the Wheeling 

Police Department were on routine road patrol and had just turned on to Edgington 

Lane in an easterly direction when they noted Mr. Pompeo pulling out of a parking lot 

along Edgington Lane. ld. 

Patrolman Goddard, who was driving the police cruiser, brought the cruiser to a 

halt and flashed his lights at Mr. Pompeo as a signal that the police officers would yield 

to Mr. Pompeo and that he was cleared to continue pulling onto the Edgington Lane. 

See roadside video at 0:27-0:28 seconds. Mr. Pompeo clearly comprehended the signal 

given by the officers that they were yielding to him and pulled his vehicle across the lane 

of traffic in which the police cruiser was located and into the opposing lane of traffic 

heading in a westerly direction on Edgington Lane. App. at p. 80,1. 8-18. 

There was nothing that the officers noted about the manner in which Mr. Pompeo 

operated his motor vehicle that indicated or led them to conclude that he was in any way 

impaired. App. at pp. 80,1. 19-22; 81,1. 1-2; 85,1. 2-6. On the contrary, Patrolman 

Goddard agreed that Mr. Pompeo's actions were those of a driver aware of his 
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surroundings, aware of other traffic, and acting prudently. App. at p. 83,1. 4-18. 

However, as Mr. Pompeo pulled out and passed alongside the cruiser, the officers noted 

that a headlight on Mr. Pompeo's vehicle was burned out. App at p. 85,1. 7-8. 

The-officers-execut.eda'~k" turn in-the street in order to follow Mr.-EompeQ.-App. 

at p. 81,1. 12-16; roadside video at 0:54-1:02. Upon executing the turn and turning to 

follow Mr. Pompeo on Edgington Lane, the officers noted that Mr. Pompeo's vehicle had 

come to a stop at a stoplight at the intersection of National Road and Edgington Lane. 

Although one vehicle was interposed between Mr. Pompeo's vehicle and the cruiser, 

Patrolman Goddard noted that Mr. Pompeo was employing the use of a turn signal 

indicating his intention to turn right on to National Road. App. at p. 89, 1. 16-22; 

roadside video at 1:10-1:24. 

When the traffic control device light turned green signifying that the stopped 

traffic was cleared to proceed, Patrolman Goddard noted nothing remarkable about the 

manner in which Mr. Pompeo executed the turn on to National Road and certainly 

nothing untoward or indicative of impaired driving. App. at p. 90, 1. 5-9; roadside video 

at 1:32-1:34. Once both Mr. Pompeo and the officers had turned on to Natiopal Road 

and pulled in behind Mr. Pompeo's vehicle, the officers activated their emergency lights, 

and within a couple of seconds, Mr. Pompeo responded to the signal and began to pull 

over. App. at p. 93,1. 3-10; roadside video at 1:43-1:45. 

Patrolman Goddard agreed that Mr. Pompeo's prompt response to the emergency 

lights was reflective of Mr. Pompeo's consciousness of roadway conditions, awareness of 

other drivers, obedience to law enforcement signals, and prompt compliance with a 

visual directive to stop. App. at pp. 93,1. 17-22; 94, 1. 1. He further agreed that the 
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manner in which Mr. Pompeo stopped his vehicle was not indicative of impairment, 

disorientation, or intoxication. App. at p. 94,1. 2-5; roadside video at 1:44-1:52. 

Patrolman Prager similarly agreed that Mr. Pompeo had engaged in no improper driving 

eonduct-whatseever sav€-h-aving-hacl a burned out headlight and-otherwisee*hibited no 

symptoms of impaired driving. App. at pp. 205, 1. 15-22; p. 206,1.1-6. 

Within seconds of having brought his vehicle to a stop, Mr. Pompeo placed his 

vehicle into park from drive as evidenced by the flash of both his reverse lights and 

brake lights. App. at p. 94,1. 10-17; roadside video at p. 1:54-1:56. Patrolman Goddard 

agreed that by disabling his vehicle, Mr. Pompeo's actions were reflective of 

consciousness of safety. App. at pp. 94, 1. 18-22; 95, 1. 1-9. Patrolman Goddard then 

approached the driver's side window and requested Mr. Pompeo's license, registration, 

and proof of insurance, and although he had some difficulty locating his license, 

registration, and proof of insurance, which were located all together in the car, Mr. 

Pompeo did ultimately produce this information to Patrolman Goddard in an orderly 

fashion. App. at pp. 96,1. 8-10; 100,1. 5-22. Patrolman Goddard described Mr. Pompeo 

as "standoffish," App. at p. 10,1. 7-16, but he later conceded that motorists aren't usually 

happy to see police officers standing at the side of their windows. App. at p. 99,1. 5-9. 

Patrolman Goddard volunteered that, although he had to ask Mr. Pompeo for his 

license twice, there was nothing abnormal about him having to do so and that there was 

otherwise nothing indicative of the manner in which Mr. Pompeo produced his 

documentation or the speed within which he produced it that would lend itself to a 

finding that Mr. Pompeo was impaired. App. at pp. 100,1. 9-18. Additionally, he 

acknowledged that during many roadside stops, he has had to ask for motorists' licenses 
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more than once without regard to whether the motorists were impaired or not. ld.; App. 

at p. 101,1. 1-8. 

During the encounter at the driver's side window with Mr. Pompeo, Patrolman 

Goddard det-ooted a faint-odor{)fan alcoholic beverage. App.at p. 105,1. 18-22j p. 106,1. 

1-6. However, Patrolman Goddard agreed that there was nothing untoward about Mr. 

Pompeo's speech, that he wasn't slurring his speech, that he wasn't thick tongued, and 

that he was having no difficulty enunciating words. Patrolman Goddard also agreed that 

Mr. Pompeo's diction was crisp. App. at p. 106,1. 11-19. Patrolman Prager also detected 

the odor of an alcoholic beverage on Mr. Pompeo. However, Patrolman Prager also 

acknowledged that the odor of an alcoholic beverage, without more, is neither evidence 

of intoxication nor does it, without more, give rise to a reasonable suspicion that an 

individual is intoxicated. App. at pp. 203,1. 16-22; p. 204,1. 1-18. 

Importantly, Patrolman Goddard agreed that a driver in West Virginia can drink 

alcoholic beverages and thereafter operate a motor vehicle and that no crime is 

committed by drinking and driving provided that the operator is not under the influence 

of alcohol. App. at p. 106,1. 20-22; p. 107,1. 1-17. 

Patrolman Goddard agreed that: there was nothing whatsoever about the manner 

in which Mr. Pompeo operated his motor vehicle that lent itself to the conclusion that he 

was under the influence of alcohol; that Mr. Pompeo operated his vehicle prudently; that 

he signaled appropriately; and that he brought his vehicle to a complete stop promptly 

when asked to do so. App. at pp. 110,1. 2-22; 111,1.1-10. Patrolman Goddard testified 

that the basis for the stop of Mr. Pompeo's vehicle was the burned out headlight, App. at 

p. 109,1.6-10, but he further acknowledged that, given the presence of the overhead 
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streetlights on Edgington Lane and National Road, any motor vehicle operator would 

not necessarily be aware that he or she had a headlight out, and that Patrolman 

Goddard, himself, had on a prior occasion driven without realizing his her had a 

headlightGYt-.--Af>p.at Pp.---W9, 1. 11-22j--p.110, 1. 1. -- -- ---- --_.-

Mr. Pompeo was pulled over at one minute and forty-five seconds (1:45) into the 

video. See roadside video at 1:45 seconds. At five minutes and thirty four seconds 

(5:34) into the video, the officers had confirmed that Mr. Pompeo's license and 

registration were valid in all respects. App. at pp. at p. 114,1. 16-22; 115,1. 1-10; roadside 

video at 1:40-1:50; 5:26-5=34. 

Patrolman Goddard testified that the sole basis on which the officers based their 

request that Mr. Pompeo exit his vehicle was the "faint" odor of an alcoholic beverage 

despite his concurrent acknowledgement that it is not illegal to drink and drive and in 

the absence of any other indicia of impairment as to either operation of the motor 

vehicle or based upon personal contact. App. at pp. 106,1. 20-22; 107,1. 1-11; 111, 1. 14

19. Thus, based solely on the faint odor of an alcoholic beverage on his breath and 

bloodshot eyes, the officers, rather than issue Mr. Pompeo a citation or warning for 

defective equipment and despite their acknowledgment that Mr. Pompeo exhibited no 

symptoms of impairment, escalated the roadside detention for purposes of 

administering structured field sobriety tests ("SFSTs") to him. See roadside video at 

5:34-6:21; 5:40-5:56; App. at p. 113,1.6-14. 

On page 2 of the 'West Virginia nUl Information Sheet" (addressing "Personal 

Contact") completed by Patrolman Prager, nothing is recorded, one way or the other, 

concerning the manner in which Mr. Pompeo exited his vehicle, stood, or walked to the 
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testing area. App. at p. 29. However, Patrolman Goddard acknowledged that Mr. 

Pompeo exited the vehicle normally, walked to the roadside normally, and stood 

normally while awaiting instructions. App. at pp. 116,1. 19-22; 117,1. 1-14; roadside 

Patrolman Goddard and his partner, Patrolman Prager, marched Mr. Pompeo out 

ofview of the view of the video camera, so there is now no video record of modalities in 

which the SFSTs were administered. See roadside video at 6:05-6:15. 

However, based on their testimony, Patrolman Goddard and his partner, 

Patrolman Prager, attempted to administer a preliminary breath test to Mr. Pompeo 

approximately ten (10) minutes after initiating an encounter with him. The officers did 

not wait the requisite fifteen (15) minutes before giving the test, a fact conceded by 

Patrolman Goddard. App. at pp. 122,1. 22; 123,1. 1-22; roadside video at 0:01-10:45. 

Regardless, Patrolman Goddard testified that it was Mr. Pompeo's absolute right to 

refuse a PBT. App. at p. 122, 1. 16-21. 

Patrolman Prager noted that Mr. Pompeo had bloodshot eyes, but that his eyes 

were not "glassy" and that a number of reasons other than intoxication can account for 

why someone has bloodshot eyes. In fact, Patrolman Prager noted that Mr. Pompeo's 

counsel had bloodshot eyes during the hearing but that he had absolutely no reason to 

believe that counsel was under the influence. App. at pp. 206,1. 13-22; p. 207,1.1-22; p. 

208,1. 1-7. 

1 Corporal Prager testified that, post-arrest, it was reasonable to conclude that Mr. 
Pompeo· walked normally when being led into the police station for processing given that 
he did not document anything abnormal about the way that he ambulated. App. at pp. 
257,1. 15-22; 258,1. 1-22; 259,1. 1-22; 260,1. 1-2. 
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Patrolman Prager administered the horizontal gaze nystagmus ("HGN") SFST to 

Mr. Goddard and claimed that he failed the test, which would indicate that Mr. Pompeo 

was impaired. In fact, he replicated the manner in which he gave the HGN test at the 

actual-hearing,anEl-en-eress-examinatien, he ag~eed that he had administer-ed the-HGN 

improperly to Mr. Pompeo; in fact, he noted that any deviation from the prescribed, 

standardized manner of giving the test called into question the validity of the test 

results. App. at pp. 222-234. Further, he agreed that such compromised test results 

should not count against someone being arrested for a driving under the influence 

("DUI") offense. App. at p. 234,1. 5-17.2 

As to the remaining SFSTs, i.e., the one-legged stand ("OLS") test and the walk

and-turn ("WAT") test, both of which Patrolman Prager testified that he administered to 

Mr. Pompeo, he testified from memory as to the instructions he gave to Mr. Pompeo for 

each; in fact, he testified that he uses no template when giving SFST instructions and 

goes from memory when he gives instructions for such tests in any DDI. App. at pp. 

239,1. 21-22; 240, 1.1-22; 241,1. 1-2; 242,1. 21-22; 243,1.1-17. Patrolman Prager was 

pointedly and repeatedly asked if the instructions, as testified to, constituted everything 

that he had told Mr. Pompeo, to which he repeatedly replied that it was. App. at pp. 

241,'1.1-20; 242,1. 15-17. 

2 DMV disputes this conclusion by the circuit court, asserting that the officer did not 
"grudgingly agree[]" that compromised HGN test results should not count against a 
detainee. See DMV's Briefat p. 11. However, the questions and answers between 
counsel and Corporal Goddard establishes just that fact. App. at p. 234. 
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Then, when asked why he did not ask Mr. Pompeo if he understood the 

instructions as to both the OLS and the WAT tests as part of the test administration 

protocol for giving those tests, App. at pp. 29-30, Patrolman Prager contradicted himself 

by changing his earlier testimony and stating-that he "probably clid"and"[m~0re-than 

likely ... did" ask Mr. Pompeo ifhe understood the instructions as to the OLS and WAT 

tests, because he "typically do[es]." Ultimately, however, he could not remember one 

way or the other if he actually did. App. at pp. 242, l. 18-22; p. 243, 1. 1-22; p. 244, 1. 1

22. Patrolman Prager acknowledged that the most important instruction given to a test 

subject for the WAT and OLS tests is the instruction that the administering officer 

confirm that the subject understands the test. App. at pp. 243, l. 20-22; 244., l. 1-2. 

Patrolman Prager further conceded that, had he not asked Mr. Pompeo if he understood 

the instructions regarding the OLS and WAT tests, he would not have been administered 

those tests to Mr. Pompeo in the proper manner. App. at p. 244,1. 12-20. 

Mr. Pompeo was thereafter arrested and transported to the police station, where 

he was offered a secondary chemical test on the EC/IR II. He was deemed to have 

refused the test twice, because he had provided an "insufficient sample," although based 

upon the video exhibited at the hearing, he obviously attempted to take the test. See 

video of the subject intoximeter test room (hereinafter "the testing room video."). 

Mr. Pompeo advised Corporal Prager that his asthmatic condition prevented him 

from giving a full sample on the secondary chemical test. In turn, Corporal Prager 

testified that he had no training to determine whether a person has impaired pulmonary 

capacity and he could not say whether Mr. Pompeo had impaired lung function. As such, 

he testified that he had no information to contradict Mr. Pompeo's assertion that he 
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suffered from asthma and could not, as a consequence, give an adequate breath sample. 

App. at pp. 246-257. Nevertheless, Mr. Pompeo was deemed to have "refused" the test, 

despite objectively having attempted to take it. App. at p. 27. 

V. SUMMARY OF ARGUMENT 

The circuit court's Order reversing OAR was properly predicated on its 

conclusion that, as a matter oflaw, the law enforcement officers were possessed on 

insufficient facts giving rise to a reasonable, articulable suspicion justifying extending 

the roadside detention of Respondent beyond the period of time necessary to simply 

ticket him for defective equipment. 

Moreover, the circuit court properly concluded that the administrative hearing 

examiner's factual conclusions were clearly erroneous in light of substantial evidence 

indicating that Respondent was not under the influence of alcohol and in light of the fact 

that the hearing examiner erroneously concluded that Respondent had refused the 

secondary chemical test. Accordingly, this Court should affirm the circuit court's 

decision reversing the OAB's decision upholding the order of revocation. 

VI. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent submits that, upon an application of the criteria set forth in Rules 

16(d)(6) and 18(a)(4), W. Va. Rev. R. App. P., the facts and legal arguments are 

adequately presented in this brief and accompanying Appendix, and, accordingly, this 

Court's decisional process would not be significantly aided by oral argument. 
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WIt POINTS AND AUTHORITIES OF LAW AND ARGUMENT IN SUPPORT 

OF AFFIRMING THE CIRCUIT COURT'S ORDER REVERSING OAR'S 

DECISION UPHOLDING REVOCATION OF RESPONDENT'S LICENSE 


A. Standard Of Review. 

-Thi~0urthas-held that 

[u]pon judicial review of a contested case under the West Virginia Administrative 
Procedure Act, Chapter 29A, Article 5, Section 4(g), the circuit court may affirm 
the order or decision of the agency or remand the case for further proceedings. 
The circuit court shall reverse, vacate or modify the order or decision of the 
agency if the substantial rights of the petitioner or petitioners have been 
prejudiced because the administrative findings, inferences, conclusions, decisions 
or order are: '(1) In violation of constitutional or statutory provisions; or (2) In 
excess of the statutory authority or jurisdiction of the agency; or (3) Made upon 
unlawful procedures; or (4) Affected by other error oflaw; or (5) Clearly wrong in 
view of the reliable, probative and substantial evidence on the whole record; or 
(6) Arbitrary or capricious or characterized by abuse of discretion or clearly 
unwarranted exercise of discretion.' " Syllabus point 2, Shepherdstown Volunteer 
Fire Department v. State ex rel. State o/West Virginia Human Rights, 172 W.Va. 
627, 309 S.E.2d 342 (1983)· 

SyI. Pt. 3, Dale v. Dingess, 232 W. Va. 13,750 S.E.2d 128 (2013) (per curiam). 

This Court has further held that "a reviewing court is obligated to give deference 

to factual findings rendered by an administrative law judge, [and] a circuit court is not 

permitted to substitute its judgment for that of the hearing examiner with regard to 

factual determinations." Syllabus point 2, in part, Cahill v. Mercer County Board of 

Education, 208 W.Va. 177,539 S.E.2d 437 (2000). However, on an appeal of an 

administrative determination, the deference owed by a reviewing court to the factual 

findings of the administrative tribunal is not absolute, and an administrative body's 

factual determination may be reversed if the "reviewing court believes the finding to be 

clearly wrong." Syllabus Point 1 (in part), Muscatell v. Cline, 196 W.Va. 588, 474 S.E.2d 

518 (1996). 
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This Court has clarified that "[t]he 'clearly wrong' ... standard[] of review [is] a 

deferential one[] which presumes the agency's actions are valid as long as the decision is 

supported by substantial evidence or by a rational basis." Syl. Pt. 3, In re Queen, 196 W. 

Va;442,-47-S-S~2El--483 (19961~yh-P-t.2, Webbv. West VirginiaBd. o/Medicine,-212 

W. Va. 149,569 S.E.2d 225 (2002); Syl. Pt. 3, Lowe v. Cicchirillo, 223 W. Va. 175, 672 

S.E.2d 311 (2008). Where the circuit court has reversed a decision of an administrative 

agency, the Supreme Court ofAppeals reviews the circuit court's final order under an 

abuse of discretion standard and reviews questions of law de novo. Syl. Pt. 2, Muscatell, 

196 W.Va. 588, 474 S.E.2d 518 (1996). 

B. 	 The Ohio County Circuit Court properly concluded as a matter 
oflaw that insufficient evidence existed to furnish the arresting 
officers with reasonable, articulable suspicion justifying 
Respondent's extended detention following the stop for a 
burned out headlight. 

The crux of the question before this Court is whether the Ohio County Circuit 

Court properly concluded that, as a matter o/law, that an insufficient quantum of 

evidence existed to justify Mr. Pompeo's continued detention after he was stopped for a 

burned out headlight beyond the time necessary to effectuate the purpose of the stop. 

The answer is plainly yes. 

Certainly, the circuit court found that the officers had reasonable suspicion to 

initiate a traffic encounter with Respondent given that he was driving with a burned out 

headlight. App. at p. 10. This fact was never disputed by Mr. Pompeo. However, the 

issue is whether the officers lawfully developed additional reasonable suspicion 

necessary to extend the detention beyond the point necessary to merely ticket Mr. 
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Pompeo for his defective equipment infraction and send him on his way given the 

quantity and the quality of the information in their possession. 

After stridently characterizing the circuit court's order as "self-contradictory, 

disingenuo't'lS,-and -mislead:ing;!'Petitioner's Briefat p; 9, DMV argues-that-the-od()r of an 

alcoholic beverage ("faint" in this case), bloodshot eyes, avoiding eye contact with the 

officer at the window was sufficient to furnish them with reasonable suspicion to extend 

the detention.3 No support is offered by DMV to sustain this conclusion. 

However, coupled with the undisputed evidence that Mr. Pompeo drove 

normally in all respects, spoke normally, produced his information in an 

unremarkable fashion, exited his vehicle normally, walked normally, and stood 

normally, the circuit court quite evidently concluded as a matter of law that the mere 

faint odor of alcohol and bloodshot eyes did not warrant Mr. Pompeo's continued 

detention beyond the period of time necessary to effectuate the purposes of the stop. 

App. at pp. 10-12. 

DMV's argument to the contrary is that the OAH hearing examiner correctly 

applied the law in concluding otherwise, apparently even in spite of this Court's 

authority in Federoffv. Rutledge, fn. 1, 175 W. Va. 389, fn. 1,332 S.E.2d 855 (1985) 

3 DMV also suggests that Mr. Pompeo was "slow" to retrieve his documents and implies 
that this fact contributes to a finding that reasonable suspicion was present. See DMV's 
Briefat p. 9. However, neither officer described Mr. Pompeo as being "slow" to retrieve 
his documents at all; rather, recall that all that Patrolman Goddard said that he has to 
ask twice for Mr. Pompeo's driver's license, a fact that he also offered was not unusual 
for stopped motorists without regard to the matter of impairment. App. at p. 101,1. 1-8. 
Moreover, as not noted by DMV, Mr. Pompeo produced both his insurance and 
registration information upon request; it was only his license that he had to be asked 
twice to produce. App. at p. 26. 
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citing 4 R. Gray, M.D. & L. Gordy, M.D., L.L.B., Attorneys' Textbook of Medicine § 

133.10 (3rd ed. 1985), addressing the poor correlation between "drinker's breath" and 

impairment. Federoffis, of course, consistent with authorities from other jurisdictions 

hbldihg-similarly.-Se~, e.g.;-State v.Taylor, 444 ~.E.2d 21-81, 482-(Ohio-App. 1981J-("The 

mere odor of alcohol about a driver's person, not even characterized by such customary 

adjectives as "pervasive" or "strong," may be indicia of alcohol ingestion, but is no more 

probable indication of intoxication than eating a meal is of gluttony ... the law prohibits 

drunken driving, not driving after a drink."); Saucier v. State, 869 P.2d 483 (Ak. 1994). 

Selectively citing to a portion of the record, DMV scolds the circuit court, 

contending that its conclusion that the manner in which Mr. Pompeo produced his 

driver's information to Patrolman Goddard was not indicative of impairment was 

"directly contradicted by the evidence," because he avoided eye contact and had to be 

asked twice to produce it. See Petitioner's Briefat p. 8, fn. 1. DMV cites no authority 

reflecting that a motorist avoiding eye contact with a law enforcement officer during a 

traffic encounter or having to be asked twice to produce a driver's license contribute to a 

finding of reasonable suspicion necessary to extend a traffic detention. 

The United States Court of Appeals for the Fourth Circuit has noted that a 

citizen's avoidance of eye contact with a law enforcement officer is entitled little weight 

in assessing whether reasonable suspicion exists. United States v. Foster, 824 F.3d 84, 

93 (4th Cir. 2016), citing United States v. Massenburg, 654 F.3d 480,489 (4th Cir. 

2011) ("We are hesitant, however, to afford lack of eye contact much weight because it is 

no more likely to be an indicator of suspiciousness than 'a show of respect and an 

attempt to avoid confrontation."'). Recall, too, that Patrolman Goddard, himself, when 
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questioned on Mr. Pompeo's reactions, noted that citizens are not generally overjoyed at 

seeing the police, App. at p. 99, 1. 5-9, and that, although he had to ask Mr. Pompeo for 

his license twice, there was nothing abnormal about him having to do so and that such 

fact-was-not-ret1eetive of-Mr. Pompeo-being impaired. App. at pp.l00, 1. -9-18. 

The officers asked Mr. Pompeo out of the car incident to the traffic stop, and, 

although their motivation was to further investigate him for a DUI offense, they were 

certainly entitled to order him out of his vehicle for any reason during any routine traffic 

stop, a fact of which the circuit court took note. App. at p. 11, citing Pennsylvania v. 

Mimms, 434 U.S. 106 (1977)-4 Thank goodness that they did inasmuch as the roadside 

video reflects that Mr. Pompeo exited his car normally, walked normally, and stood 

normally, facts undermining the notion that reasonable suspicion to extend the 

detention existed. All one need do to reach these conclusions is watch the video. And 

that is exactly where the detention should have concluded. Mr. Pompeo's arrest was 

unlawful in abrogation ofW. Va. Code § 17C-sA-2(f), because his continued detention 

was based, ultimately, on red eyes and the faint odor of an alcoholic beverage despite 

having driven in an exemplary fashion, spoken normally, and acted in every other 

manner consistent with someone who was not intoxicated.5 

4 Moreover, their motivation in doing so is irrelevant, as Fourth Amendment analysis 
turns on an objective assessment of the information possessed by the officer at the time. 
See, e.g., Maryland v. Macon, 472 U.S. 463, 470-71 (1985); see, too, Scott v. United 
States, 436 U.S. 128, 136, 138, 139 n.13 (1978)). 

5 DMV refers to Mr. Pompeo's admission to having consumed alcoholic beverages 
earlier in the day as a separate fact distinctive from the odor of an alcoholic beverage on 
his breath. Really, in the interest of intellectual honesty, offering up these facts as 
separate components contributing to a finding of reasonable suspicion is double 
counting. 
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The circuit court properly reasoned that the facts relied upon by the hearing 

examiner in upholding the order of revocation were "perfectly innocuous when 

considered either separately or in their totality and [fell] far short of the requisite 

quantunrofproofnecessary to establish reasonable suspicion under Stuart . ..-." -See 

App. at p. 14. This Court should affirm the circuit court's finding and reject the notion 

advocated by DMV of "cobbling together a set of facts that falls far short of establishing 

reasonable suspicion." United States v. Powell, 666 F.3d 180, 183 (4th Cir. 2011). For 

the Court to hold otherwise would require this Court to find that a reasonable, 

articulable suspicion that a motorist is driving under the influence of alcohol is 

substantiated merely by the faint odor of alcohol on the driver's breath and bloodshot 

eyes. 6 

c. 	 The Ohio County Circuit Court properly concluded that the 
hearing examiner was clearly wrong in determining that 
Respondent was under the influence ofalcohol. 

The circuit court concluded that not only were Mr. Pompeo's Fourth Amendment 

rights violated through the unlawfully extended roadside detention, but they were 

violated as well given that insufficient probable cause was developed by the officers 

6 DMV argues in its Briefat p. 9 that the circuit court's conclusion that there was a 
"complete absence of any evidence" that would indicate that Mr. Pompeo was under the 
influence is a "misleading finding of fact" that should be of "great concern to this Court." 
Mr. Pompeo takes serious issue with DMV's characterization of the circuit court's 

findings in this regard. Up to the point that the traffic stop was unlawfully extended, 
there may have been evidence that Mr. Pompeo had consumed alcoholic beverages, but 
the circuit court was certainly correct in concluding that there was no evidence that Mr. 
Pompeo was under the influence of alcohol. Indeed, Patrolman Goddard testified that 
the only reason he involved his partner and extended the stop was based upon the 
'faint odor" ofalcohol on Mr. Pompeo's breath. App. at pp. 110,1. 2-22; 111,1. 1-19. 
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during the unlawfully extended detention to justify his arrest. App. at p. 13. In its brief, 

DMY properly notes that a circuit court is required to pay deference to the fact-finder's 

assessment of the evidence. See Petitioner's Briefat pp. 6-7. However, a circuit court is 

not-required-to-don blinders in reviewing the factual record, and reversal ofan-- 

administrative agency's decision is warranted when its "findings, inferences, 

conclusions, decisions or order are ... [c]learly wrong in view of the reliable, probative 

and substantial evidence on the whole record ...." Syl. pt. 2 (in part), Shepherdstown 

V.P.D., 172 W. Va. 627, 309 S.E.2d 342. It is when a circuit court reverses an 

administrative agency's decision by substituting its judgment for the hearing examiner's 

as to "credibility findings" that this rule is affronted. Syl. Pt. 3, Dingess, 232 W. Va. 13, 

750 S.E.2d 18. 

In the matter at Bar, the Ohio County Circuit Court did not engage in any 

substitution ofjudgment. In its order, the circuit court did not take issue with the 

hearing examiner's assessment of the credibility of the DMV's evidence or witnesses 

(except to the extent that it noted that Corporal Prager's testimony appeared to evolve in 

self-serving fashion during extensive cross-examination on the subject of how he 

instructed Mr. Pompeo on taking the SFSTs). App. at pp. 239-244.7 Rather, the circuit 

court's order was rooted in its evident conclusion that the officer's failure to comply with 

7 DMV terms this cross-examination "blindingly confusing, repetitive, [and] 
hypothetical[.]" See DMV's Brief at p. 13. However, such is the nature of cross
examination. Indeed, robust cross-examination is critical to the truth-seeking process. 
"Of course, the right to cross-examine includes the opportunity to show that a witness is 
biased, or that the testimony is exaggerated or unbelievable. United States v. Abelm, 
469 U.S. 45,50,105 S.Ct. 465, 468,83 L.Ed.2d 450 (1984)[.]" Pennsylvania v. Ritchie, 
480 U.S. 39,52,107 S.Ct. 989,998,94 L.E.d2d 40 (1987) (other citations omitted). 
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the standards of the National Highway Safety Administration ("NHTSA") for the 

administration of SFSTs required that the exclusion of those tests and that OAB's 

conclusion to the contrary was clearly erroneous. 

For-all-erdersofrevocation occurring after June 1, 2010, such order cannot be 

upheld unless it is first determined that the driver was lawfully arrested. W. Va. Code § 

17C-,5A-2(f). In turn, probable cause is a prerequisite to a lawful arrest. See U.S. Const. 

Amd. 4; W. Va. Const. Art. III, § 6. See, too, Syl. pt. 2 (in relevant part), State v. Jones, 

193 W. Va. 378, 456 S.E.2d 459 (1995) (lithe police cannot seize an individual, 

involuntarily take him to a police station, and detain him ... while lacking probable 

cause to make an arrest. "). See, too, Syl. Pt. 3 (in part), Hill v. Cline, 193 W. Va. 436,457 

S.E.2d 113 (1995). 

Tellingly, DMV does not challenge in its Briefthe circuit court's conclusion that 

none of the SFSTs administered to Mr. Pompeo were properly administered. App. at p. 

13. Rather, the Commissioner argues that the circuit court's discounting of the SFSTs 

based upon its foregoing conclusion constitutes an improper "credibility 

determination[.]" See DMV's Briefat p. 11-16. However, the issue resolved by the 

circuit court did not center upon "credibility" determinations so much as it did an 

assessment of whether the SFST testing protocols had been honored by the arresting 

officers. See NHTSA Highway Safety manual (2006) standards at p. VIII-19 ("the 

NHTSA manual") ("It is necessary to emphasize that validation [of SFSTs] applies only 

when: the tests are administered in the prescribed, standardized manner ... Ifanyone 

of the standardized field sobriety test elements in changed, the validity is 

compromised.") (emphasis in the original). See, too, White v. Miller, 228 W. Va. 797, 
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805-806, 724 S.E.2d 768 , 776-777(2012) (recognizing and approving of 

extra jurisdictional authorities that require administration of the HGN test pursuant to 

"'NHTSA protocol by a properly trained officer'" in order to be admissible and to show 

driver impa-imlent).- Thoseprot-eeels-wer-e-nethenored.-- ---

In support of her argument that non-compliance by Corporal Prager with the 

testing protocols amounts to "no harm, no foul" and that the circuit court improperly 

made a "credibility" determination in overturning OAR's final order by reaching a 

contrary conclusion, the Commissioner cites to another portion of the NHTSA manual 

in which it is noted that "[s]light variations from the ideal ... may have some affect (sic) 

on the evidentiary weight given to the results. However, this does not necessarily make 

the SFSTs invalid." See Petitioner's Briefat p. 10, quoting the NHTSA manual. 

The profound flaw in this argument, however, is that the deviations in 

administering the SFSTs in the matter in the matter at Bar have nothing to do with 

fields testing conditions as referenced in the portion of the manual cited by the DMV 

(e.g. a less than perfectly smooth roadside surface); rather, the deviations relate to 

instructional error by the officer or inadequate test administration by the officer. Thus, 

it is the absence of proper SFST "administration," not the absence of ideal SFST testing 

conditions that render the SFST results against Mr. Pompeo clearly erroneous. This 

calculus has nothing to do with "credibility," and the circuit court properly concluded 

that the inadequate instructions provided rendered the test results unworthy ofbeing 

weighed against Mr. Pompeo and that OAR clearly erred in counting those test results 

against him. Because OAR's determinations were clearly erroneous, the circuit court 

properly reversed the Commissioner's order of revocation. 

19 




D. 	 The Ohio C01l.llllty Circuit Court properly concluded that 
Respondent did not refuse the secondary chemical test. 

Before a motor vehicle operator in West Virginia can be required to take a 

secondary chemical test, the operator must first have been lawfully arrested. W. Va. 

Code § 17C-5-4(c). Given that Mr. Pompeo was not lawfully arrested, the circuit court 

properly concluded that the results of any secondary chemical administered to him, 

including a purported "refusal," must be excluded as a matter oflaw. 

However, as the circuit court noted, even if one entertains the notion that Mr. 

Pompeo was lawfully arrested, his inability to register a testable breath sample on the 

Intoximeter EC/IR II cannot be construed as a "refusal," because by every objective 

standard, including the video depicted at the hearing, he did in fact attempt to take the 

test. By his own word as reflected on the testing room video, he was physically incapable 

of exhaling with sufficient force to cause a detectable reading to be registered due to a 

condition that limited his ability to breathe normally. As noted by the circuit court, this 

fact was contradicted by no other evidence in the record and does not mean that he 

"refused" the test.8 

As the circuit court noted, App. at p. 17, a significant distinction exists between an 

arrestee actually refusing to take a secondary chemical test and one who attempts, but 

8 DMV notes that Mr. Pompeo did not testify to refute the idea that he refused the 
secondary chemical test or otherwise present medical evidence to substantiate his 
plainly stated claim that he suffered from a breathing condition that rendered him 
incapable of producing a testable breath sample. See DMV's Briefat p. 18. The 
undersigned finds it fascinating that DMV is apparently willing to accept as Gospel Mr. 
Pompeo's word when he admitted to having consumed alcoholic beverages earlier in the 
day but utterly discounts his word when informed the officer of his medical condition, 
which the officer himselfstated he had no evidence to contradict. App. at pp. 249, 1. 20
22; 250, 1. 1-5. 
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cannot succeed in, taking such test. See Martin v. Com., Dept. ofTransp. Bureau of 

Driver Licensing, 20 A.3d 1250,1254 (Pa. Cmwlth. 2011) (state trooper inappropriately 

advised driver that driver's asthma would not affect his ability to take a secondary 

chemical-test-ancl: improperly recorded-a-driver a "refusal;" trooper-should, instead, have 

offered alternative chemical test). .As such, given the video of the testing room, Mr. 

Pompeo cannot be considered to have refused the Intoximeter secondary chemical test. 

App. at p. 17. 

OAH clearly erred in concluding that, because Mr. Pompeo purportedly did not 

exhibit difficulty breathing otherwise (as testified to by the officers), their testimony was 

somehow dispositive on the question ofhis claim that he suffered from breathing 

difficulties. This conclusion was directly contradicted by Corporal Prager, who testified 

that he had no evidence to contradict Mr. Pompeo's assertion at the time of the test that 

a breathing condition prevented him from registering a testable sample. App. at pp. 

249,1. 20-22; 250,1. 1-5. Moreover, as the circuit court noted, OAH clearly erred by 

accepting Prager's testimony when no evidentiary foundation whatsoever was laid by 

him to substantiate that he was qualified to offer such testimony, and, indeed, 

Patrolman Prager testified that he lacked any such qualifications. Id. 

Moreover, the Commissioner's conclusion that the opinion evidence offered by 

Patrolman Prager to the extent that he believed that Mr. Pompeo was "feigning an 

attempt to blow" into the secondary chemical testing device was unsubstantiated by 

evidence in the record furnishing a foundation for such opinion evidence. 

In the absence of any substantive evidence or any valid "refusal" of a secondary 

chemical test, no evidence exists upon which to found the instant order of revocation on 
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any basis, i.e., for driving under the influence of alcohol or for measurable alcohol. 

The legal authorities relied upon by the Commissioner in advancing her argument 

to OAB below and upon which OAB presumably relied have no factual or legal 

applicabil-ity-whatsoever--t-e-whattranspired with Mr. Pompeo in the instant matt-e-l".--As 

such, the circuit court properly discounted them. App. at p. 18, citing Jordan v. 

Roberts, 161 W. Va. 750, 758-759, 246 S.E.2d 259, 265 (1978) (motorist refused to take 

the test coupled with his claim that the arresting officer did not advise him of the 

implications of refusing to take the test); State v. Berry, 165 W. Va. 783, 785, 271 S.E.2d 

776,777 (1980) (arrestee refused to take the secondary chemical test until he had an 

opportunity to consult with a lawyer); Gibbs v. Bechtold, 180 W. Va. 216, 217, 376 

S.E.2d 110, 111 (1988) (motorist refused to take secondary test, although she later 

claimed that head injuries sustained in collision interfered with her understanding of 

implications of refusing to take the test). Summarily, the circuit court properly 
I 

concluded that none of the authorities relied upon by the DMV involved instances 

where, as here, the driver clearly is attempting to take the test on a video yet is incapable 

of registering a testable sample. 

Even the additional "refusal" authority cited by DMV in its Briefat p. 19, Reed v. 

Hall, 235 W. Va. 322, 773 S.E.2d 666 (2015), fails to sustain its position. In that matter, 

the motorist simply refused to take the test, unlike the matter sub judice where multiple 

demonstrable efforts were made to actually take the test. Id., 235 W. Va. at 325,773 

S.E.2d at 669. 

Summarily, even assuming for the sake of argument that Mr. Pompeo was 

lawfully detained past the point in time necessary simply to write him a defective 
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equipment citation and was otherwise lawfully arrested for a DUI offense, he cannot be 

deemed a refusal on this record both as a matter of fact and as a matter of law. As such, 

the circuit court's order reversing OAB was proper and warranted. 

IX. CONCLUSION AND RELIEF REQUESTED 

For the foregoing reasons and any others that may be apparent to this Court, this 

Court should affirm the order of the Ohio County Circuit Court. 

/1 
I 

( 

Robert G. McCoid, Esq. 
West Virginia State Bar I.D. No. 6714 
McCAMIC, SACCO 
& McCOID, P.L.L.Co 

56-58 Fourteenth Street 
Post Office Box 151 
Wheeling, WV 26003 
(304) 232-6750 
(304) 232-3548 (telefax) 
rmccoid@mspmlaw.com 

By: / 
Of/Counsel ! 

f / 

/ i 

23 




IX. CERTIFICATE OF SERVICE 


Service ofthe foregoing BRIEF OF RESPONDENT, JOSEPH Do POMPJEO was 

had upon the following by mailing to them a true and correct copy thereof via First Class 

United Stat-es-Mail,postage prepaid, to their last known address, this 1-t-th-dayof JillY,-2017. 

Hon. Patrick Morrisey 

Janet E. James, Esq. 

DMV-OFFICE OF THE 

ATIORNEY GENERAL 

Post Office Box 17200 

Charleston, WV 25317-0010 


Robert G. McCoid, Esq. 
West Virginia State Bar LD. No. 6714 
McCAMIC, SACCO 
& McCOID, P .L.L.C. 

56-58 Fourteenth Street 
Post Office Box 151 
Wheeling, WV 26003 
(304) 232-6750 
(304) 232-3548 (telefax) 
rmccoid@mspmlaw.com 

/ 

/ 

24 


mailto:rmccoid@mspmlaw.com

