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ASSIGNMENTS OF ERROR 


A. 	 THE CIRCUIT COURT ABUSED ITS DISCRETION BY IGNORING 
THE OAB'S CREDIBILITY DETERMJNATIONS AND FAILED TO 
PERFORM ITS DUTY TO ANALYZE THE DECISION OF THE 
AGENCY WHICH MADE FACTUAL AND LEGAL 
DETERMINATIONS AFfER HEARING THE EVIDENCE. 

B. 	 THE RESPONDENT'S REFUSAL TO SUBMIT TO THE 
DESIGNATED SECONDARY CHEMICAL TEST IS 
DETERMINATIVE OF THE REVOCATION. 

STATEMENT OF THE CASE 

On August 4, 2010, at approximately 23:55 hours, Corporal K. Prager ("Investigating 

Officer") and Officer E. Goddard of the Wheeling Police Department were on patrol when they 

observed a tan Oldsmobile with a burned out headlight leaving the Owl's Nest and traveling on 

Edgington Lane in Ohio County, West Virginia Appendix Record at 26, 28, 69, 185, 197 

(Hereinafter, "A.R. at _".) The officers turned and followed the car. A.R. at 197. The officers 

stopped the car on National Road near.Byrd Avenue to let the driver know that he had a burned out 

headlight. A.R. at 26,28,69, 109, 185. 

Upon contacting the Respondent, who was driving the car, Officer Goddard asked for the 

Respondent's driver's license, registration and proof of insurance. The Respondent handed the 

officer his registration and insurance information. The Respondent avoided eye contact with Officer 

Goddard, and the officer had to ask the Respondent twice for his license. A.R. at 26, 70, 96-97, 100. 

Officer Goddard smelled an odor ofalcohol on the Respondent. A.R. at 26, 29, 106, 109, 111. He 

asked the Respondent whether he had been drinking. The Respondent did not reply initially, then 

indicated that he had drunk earlier in the day, said it had been a while and he knew he would pass. 

A. R. at 26, 29. The Respondent told Officer Goddard that he was having a really hard time in life 

and cannot get a break. A.R. at 26. 

The Investigating Officer then approached the driver's side door and asked.the Respondent 

to get out of the car. The Investigating Officer smelled tb,e odor of alcohol and noticed that the 
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Respondent's eyes were bloodshot. The Investigating Officer asked the Respondent ifhe had been 

drinking and the Respondent admitted that he had been drinking earlier. A. R. at 187, 194,206. 

The Investigating Officer asked the Respondent to perform field sobriety tests. The 

Investigating Officer was trained to administer field sobriety tests at the West Virginia -State Police 

Academy in 2004. A. R. at 190. He explained the horizontal gaze nystagmus test ("HGN") to the 

Respondent. A.R. at 219. The Respondent passed the medical assessment. The Respondent had lack 

of smooth pursuit and distinct and sustained nystagmus at maximum deviation in both eyes. A.R. . 

at 29, 188. 

The Investigating Officer explained and demonstrated the walk and turn test to the 

Respondent. The Respondent stepped off the line, missed heel to toe and made an improper turn. 

A. R. at 26,29, 189,238. 

The Investigating Officer explained and demonstrated the one leg stand test to the 

Respondent. He started the test before being instructed to do so, swayed while balancing and put his 

foot down two times. A. R. at 26,30, 189-90. 

At approximately 00:05 hours on August 5, 2010, the Respondent refused to take the 

preliminary breath test ("PBT") by not providing a sufficient sample. A. R. at 26, 30, 123. 

The Investigating Officer arrested the Respondent for driving under the influence ofalcohol 

("DUI") at 00:09 hours on August 5, 2010 and placed him into the back of the police cruiser. A. R. 

at 26, 190. 

The officers searched the Respondent's vehicle and observed a '"big wet spot on the floor," 

and an empty beer can under the passenger seat. A.R. at 29, 75. 

The Investigating Officer transported the Respondent to the Wheeling Police Department for 

administration of the secondary chemical test ofthe breath. A. R. at 190. The Investigating Officer 

was certified as a secondary breath analysis operator on August 27, 2004. At 00:40 hours, the 

Investigating Officer read the Implied Consent Statement to the Respondent, the Respondent signed 

the Implied Consent Statement, and the Respondent was given a copy. A. R. at 26, 31, 34, 191-92. 
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The Investigating Officer observed the Respondent for 20 minutes during which time the Respondent 

did not ingest anything. A. R. at 26, 190, 192. 

The Investigating Officer began the Intoximeter test at 00:47 hours. The Respondent said he 

was not able to blow into the machine. A. R. at 27, 192. The Investigating Officer did not believe 

that Respondent was unable to blow into the machine: "I didn't believe that-He did not give a 

reason." A. R. at 193. The Investigating Officer testified, " .. .it didn't appear that he was winded at 

any time that 1 observed." A. R. at 248. The Investigating Officer denied that the Respondent had 

any trouble breathing after getting out of the cruiser, walking up stairs into the Wheeling Police 

Department, down a hall and into the Intoximeter room. A. R. at 261. At 00:50 hours, the 

Respondent placed his mouth on the tube but did not provide a breath sample. A. R. at 26, 249. The 

Investigating Officer waited an additional 15 minutes then again asked the Respondent to submit to 

the test. A. R. at 193. At 1 :07 hours, the Respondent once again placed his mouth on the tube but did 

not provide a breath sample. A. R. at 26,33,249. 

The Investigating Officer submitted a DU1 Information Sheet to the Division of Motor 

Vehicles. A.R. at 36. The Respondent requested a hearing from the Office of Administrative 

Hearings ("OAH"). A.R. at 38-41. The OAH conducted administrative hearings in this matter on 

February 9, 2011 and July 7,2011. At the hearings, the Respondent appeared with counsel but did 

not testify. The Investigating Officer and Officer Goddard testified, and the DU1 Information Sheet, 

Implied Consent Statement, Intoximeter ticket and Narrative written by the Investigating Officer 

were admitted into evidence at the hearing. A.R. at 26-34. The videos ofthe stop and the Intoximeter 

test were also admitted into evidence. A.R. at 255. 

The OAH's Final Order was entered on April 27, 2016, and affirmed the revocation of the 

Respondent's license for DU1 and for refusing to submit to the secondary chemical test. A.R. at 279

290. The Respondent appealed the matterin the circuit court of Ohio county. A.R. at 297-303. A 

hearing was held before the Honorable David J. Sims on June 17, 2016. A. R. at 307-350. The circuit 

court's Final Order was entered on January 30,2017. A.R. at 1-20. 
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S~YOFARGUMENT 

Contrary to the circuit court's standard of review of an agency order, the court did not find 

that the conclusions of the OAR fact finder were clearly wrong or patently without basis in the 

record. Without explanation, the circuit court ignored the OAR's credibility determinations and 

overturned the fact finder's decision simply because the circuit court would have decided the case 

differently. The circuit court effectively gave the Respondent a de· novo hearing, rather than 

performing its duty to analyze the decision of the agency which made factual and legal 

determinations after hearing the evidence. 

The circuit court erred in basing its Final Order on speculation, answers to hypothetical 

questions and the unchecked boxes on the DUI Information Sh~et, rather than on its duty to 

determine, in this appeal, whether the Final Order of the OAR was supported by the record in this 

case. The court segregated each piece of evidence and systematically found ways to discredit and 

ultimately exclude them, rather than looking at whether there was sufficient evidence on the whole 

to support the revocation ofthe Respondent's license for DUI and refusal to submit to the secondary 

chemical test. This Court has explained that the applicable burden of proof at a license revocation 

proceeding is "proofby a preponderance of the evidence." Cain v. W Virginia Div. of Motor 

Vehicles, 225 W. Va. 467, 473, 694 S.E.2d 309,315 (2010). See also, Albrechtv. State, 173 W.Va. 

268,314 S.E.2d 859 (1984). 

In this case, the abundant evidence in the record shows that on August 4,2010, just before 

midnight, the Investigating Officer and Officer E. Goddard stopped the Respondent because he had 

a burned out headlight. Upon contacting the Respondent, the Respondent avoided eye contact with 

Officer Goddard, and the officer had to ask the Respondent twice for his license. Both officers 

smelled an odor ofalcohol on the Respondent. The Investigating Officer noted that the Respondent 

had bloodshot eyes. The Respondent admitted that he had drunk earlier in the day. The Respondent 

failed three field sobriety tests. He refused to take the PBT. The officers searched the Respondent's 

vehicle and found an empty beer can under the passenger seat. Once arrested, the Respondent refused 
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, ' 

to take the secondary chemical test. 

The Respondent did not testify or rebut the evidence at the two hearings that were convened 

at his request. Yet the circuit court utilized as its rationale the evidence adduced by defense counsel 

which was based on speculation, hypothetical questions, and attempts to mislead and confuse and 

to cause contradiction. The scenario reminds one ofDale v. Veltri, 230 W. Va. 598, 741 S.E.2d 823 

(2013), in which "The DMV contends that the hearing examiner properly weighed the evidence. 

Conversely, Mr. Veltri asserts that the circuit correctly arrived at the opposite conclusion, based upon 

Mr. Veltri's testimony contradicting many of the statements contained in the DUI Information 

Sheet." 230 W. Va. 602-03, 741 S.E.2d 827-28. In Veltri, as in this case, the OAR Hearing 

Examiner properly reconciled all of the evidence and found that the revocation was supported. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Argument pursuant to Rev. R.A.P Rule 19 is appropriate on the bases that this case involves 

assignments oferror in the application ofsettled law; that the case involves an unsustainable exercise 

ofdiscretion where the law governing that discretion is settled; and that this case involves a result 

against the weight of the evidence. 

ARGUMENT 

I. STANDARD OF REVIEW 

This Court's review of a circuit court's order deciding an administrative appeal is made 

pursuantto W. Va. Code § 29A-5-4(a). The Court reviews questions oflaw presented de novo; and 

findings of fact by the administrative officer are accorded deference unless the reviewing court 

believes the findings to be clearly wrong. Reedv. Hail, 235 W. Va. 322, 773 S.E.2d 666 (2015). "In 

cases where the circuit court has [reversed] the result before the administrative agency, this Court 

reviews the final order ofthe circuit court and the ultimate disposition by it ofan administrative law 

,case under an abuse of discretion standard and reviews questions of law de novo." Syl. Pt. 2, 

Muscatell v. Cline, 196 W.Va. 588,474 S.E.2d 518 (1996). 
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II. 	 THE CmCUIT COURT ABUSED ITS DISCRETION BY IGNORING 
THE OAH'S CREDffiILITYDETERMINATIONS AND FAILING TO 
PERFORM ITS DUTY TO ANALYZE THE DECISION OF THE 
AGENCY WHICH MADE FACTUAL AND LEGAL 
DETERMINATIONS AFTER HEARING THE EVIDENCE WHERE 
THE RECORl) EVIDENCE SHOWS THAT THERE WAS 
REASONABLE ARTICULABLE SUSPICION FOR THE STOP OF 
THE RESPONDENT'S VEIDCLE, PROBABLE CAUSE TO ARREST 
HIM FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL, 
ANDSUFFICIENTEVIDENCETOFINDTHATTHERESPONDENT 
WASDUI. 

The circuit court abused its discretion in failing to accord deference to the findings of the 

OAH in its Final Order. The court gave no explanation for its reasons for reversal of that order. 

1. " 'On appeal of an administrative [decision] ... findings of fact by 
the administrative officer are accorded deference unless the reviewing 
court believes the findings to be clearly wrong.' Syllabus Point 2 (in 
part), Muscatell v. Cline, 196 W.Va. 588,474 S.E.2d 518 (1996)." 
Syllabus Point 2, Choma v. West Virginia Div. ofMotor Vehicles, 210 
W.Va. 256, 557 S.E.2d 310 (2001). 

2. "Evidentiary findings made at an administrative hearing should not 
be reversed unless they are clearly wrong." Syllabus Point 1 ,Francis 
0. Day Co.,Inc. v. Director, Div. ofEnvtl. Prot., 191 W.Va. 134,443 
S.E.2d 602 (1994). 

3. " 'The "clearly wrong" and the "arbitrary and capricious" standards 
ofreview are deferential ones which presume an agency's actions are 
valid as long as the decision is supported by substantial evidence or 
by a rational basis.' Syllabus Point 3, In re Queen, 196 W.Va. 442, 
473 S.E.2d483 (1996)." Syllabus Point 2, Webbv. West VirginiaBd. 
a/Medicine, 212 W.Va. 149,569 S.E.2d 225 (2002). 

Syl. Pts. 1,2,3, Lilly v. Stump, 217 W. Va. 313, 617 S.E.2d 860 (2005). The circuit court's Final 

Order, which tracked the proposed findings offact and conclusions oflaw submitted by the defense 

to the circuit court on January 20, 2017, reiterated the theories and evidence adduced on cross 

examination, and summarily concluded that the OAR's findings were clear error. 

"One piece of sand may not make a beach, but courts will not be made to look at each grain 

in isolation and conclude there is no seashore. It is the totality offactors that determines the issue .... " 

Com. v. Shelly, 703 A.2d 499,503 (Pa. Super. Ct. 1997). The circuit court's Final Order reversed 

the OAH by systematically discounting and dismissing the reasons for the stop and the evidence of 
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impairment, and giving undue weight to irrelevant and speculative evidence. The circuit court 

improperly substituted its judgment for that of the fact finder, and failed in its duty to determine 

whether there was a preponderance of the evidence to support the findings and conclusions of the 

OAR. "As we made clear in Carte, [Carte v. Cline, 200 W. Va. 162,488 S.E.2d 437 (1997)], a 

license revocation proceeding is not a criminal proceeding but a civil proceeding subject to the 

Administrative Procedures Act. 200 W. Va. at 165,488 S.E.2dat440. We further explained in Carte 

that the applicable burden ofproof at a license revocation proceeding is "proofby a preponderance 

ofthe evidence." Id. at 167,488 S.E.2d at 442." Cain v. W Virginia Div. a/Motor Vehicles, 225 W. 

Va. 467, 473, 694 S.E.2d 309,315 (2010). There is sufficient evidence in this record to show that 

the Respondent was DUI; however, this evidence was ignored by the circuit court on the bases of 

irrelevant and speculative questioning by the defense, which the circuit court used to dismiss each 

and every element ofproof which in their totality showed that the Respondent was DUI. 

The circuit court repeatedly emphasized the actions of the Respondent which were not 

indicative ofimpairment and speculatively explained away the evidence of impairment. Following 

the court's finding that "Patrolman Goddard and Prager had reasonable, articulable suspicion to 

initiate a traffic encounter with Pompeo given that he was driving with a burned out headlight," the 

court found, "Pompeo otherwise exhibited exemplary driving... " A.R. at 10; "Pompeo's speech 

was normal. ..and he produced his driver's information in an unremarkable fashion that was in no 

manner indicative of impairment."I A.R. at 10; "Indeed, the odor ofan alcoholic beverage on one's 

breath can exist in the absence ofbeing under the influence." A.R. at 10; Bloodshot eyes "may be 

ascribed to any number ofinnocent reasons," and specifically noted that "counsel's eyes were noted 

IThis finding is directly contradicted by the evidence. The Respondent avoided eye contact with 
Officer Goddard,-and the officer had to ask the Respondent twice for his license. A.R. at 26, 70, 96
97, 100. 
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to have blood in them and that Patrolman Prager did not believe counsel to be intoxicated.,,2 A.R. 

at 11. 

The officers had a reasonable, articulable reason to stop the Respondent because he had a 

defective headlight. Ibis is conceded in the circuit court's Final Order. A.R. at 1, 10. However, the 

circuit court concluded as a matter oflaw that the Respondent "exhibited exemplary driving" in other 

respects. A.R. at 10. The court overreaches with this irrelevant evidence in its obviously result

oriented order. 

The circuit court's Final Order is self-contradictory, disingenuous, and misleading. The 

evidence in this record demonstrates that the officers developed reasonable grounds to investigate 

the Respondent for Dill. The officers observed the odor of an alcoholic beverage emanating from 

the Respondent's breath; the Respondent was slow to retrieve requested documents; he avoided eye 

contact with Officer Goddard; and the Investigating Officer observed bloodshot eyes. Further, the 

Respondent admitted that he had been drinking. All ofthis occurred before the Respondent was 

asked to get out of the car. The circuit court's Final Order is self-contradictory: it provides, 

"Patrolman Goddard testified that Pompeo was not free to leave at that point despite the complete 

absence ofany evidence that would indicate that he was under the influence of alcohol." A.R. at 6. 

However, the court then concedes that " ... thepatrolman were justified in ordering Pompeo out ofthe 

vehicle incident to any lawful traffic stop in the interests of officer safety." A.R. at 11. More 

importantly, the Final Order disingenuous and wrong. Patrolman Goddard testified that the 

Respondent was not free to leave (A.R. at 113), but not that there was a "complete absence of any 

evidence that would indicate that he was under the influence of alcohol." Ibis type of misleading 

finding of fact by a circuit court should be ofgreat concern to this Court. 

2This finding is predicated on, and typical of, the irrelevant and speculative evidence elicited on 
cross-examination: "Q: ...How do my eyes look right now? A: They look fme to me,sir. Q: No blood in them 
at all? A: Just a little bit under maybe your right eyeball. Q: There is some blood there. You don't suspect 
I'munder the influence of alcohol? A: No, sir." AR. at 207. !tis this type ofirrelevant testimonywbich the 
circuit court relied on to exclude all of the evidence of intoxication. 
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As a result of the officers' having reasonable grounds to believe that the Respondent was 

DUI, they conducted standardized field sobriety testing, the results of which yielded further clues 

that the Respondent was impaired. On the HGN, the Respondent had lack of smooth pursuit and 

distinct and sustained nystagmus at maximum deviation in both eyes. A.R. at 29, 188. On cross

examination, the Investigating Officer testified, "I had gone both directions at least a couple oftimes. 

I don't recall exactly now how many more times I did." A.R. at 232. On cross, the Investigating 

Officer admitted that because he did not count the number of"sweeps and holds for the HGN test," 

that there was a deviation from the standard for administration of the test which may compromise 

the result. A.R. at 233. Defense counsel then pushed the Investigating Officer for a legal conclusion, 

which he was not qualified to make, regarding whether a deviation from procedure, which may 

compromise the test, would cause the test not to count against the Respondent. Despite being asked 

for a legal conclusion, Investigating Officer replied, "I think there would still be indicators there." 

A.R. at 234. 

This response is actually consistent with West Virginia case law that any deviation from the 

standards set forth by the National Highway Traffic Safety Administration (''NHTSA'') goes to the 

weight of the test's evidence, not its admissibility. The preface to the NHTSA manual states as 

follows: 

The procedures outlined in this manual describe how the 
Standardized Field Sobriety Tests (SFSTs) are to be administen~d 
under ideal conditions. We reco gnized that the SFSTs will not always 
be administered under ideal conditions in the field, because such 
conditions will not always exist. Even when administered under less 
than ideal conditions, they will generally serve as valid and useful 
indicators of impairment. Slight variations from the ideal, i.e., the 
inability to find a perfectly smooth surface at roadside, may have 
some affect on the evidentiary weight given to the results. However, 
this does not necessarily make the SFSTs invalid. 

HS 178 RS/06, 2006 Participant Manual for the National Highway Traffic Safety Administration 

(NHTSA), DWI Detection and Standardized Field Sobriety Testing (SFST) Course. "The horizontal 

gaze nystagmus test is a field sobriety test, and a driver's performance on the test is admissible as 
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evidence that the driver may have consumed alcohol and may, therefore, be impaired .... " Syl. Pt. 1, 

White v. Miller, 228 W. Va. 797, 724 S.E.2d 768 (2012). If an officer "failed to satisfy some 

requirement for administering the horizontal gaze nystagmus test, such failure 'went to the weight 

of the evidence, not its admissibility.'" Dale v. McCormick, 749 S.E.2d 227, 232 CW. Va. 

2013)(internal citations omitted). "In prior cases, we have explained that a police officer's failure 

to satisfy some requirements for administering an HGN test goes to the weight ofthe evidence, not 

to its admissibility. Dale v. Oakland, 234 W. Va. 106,763 S.E.2d434 (2014)." Reedv. Hill, 235 W. 

Va. 1, 7, 770 S.E.2d 501, 507 (2015). 

The Investigating Officer did not, as the Final Order averred, " ... grudgingly agree[] that such 

compromised test results should not count against someone being arrested for a driving under the 

influence ("Dill") offense." A.R. at 7. Again, when the Investigating Officer was asked whether the 

results of the HGN should "count against" the Respondent, he answered, "I think there would still 

be indicators there." A.R. at 234. The next two questions were not specific to the case at bar: "Q: If 

the test wasn't given the way it's supposed to be given, the results don't count." A: Since they're 

compromised. Q: Since they're compromised, right. You don't want to compromise test results when 

you're going to arrest somebody, do you? A: True." A.R. at 234. Once again, the circuit court 

misconstrued the evidence in the Final Order. The Investigating Officer never testified that the HGN 

results should not be used as evidence. His responses to speculative, general statements and 

questions was used to twist his testimony into an unsubstantiated finding that the H GN results should 

be excluded. 

The circuit court also improperly excluded the evidence from the one-leg stand and walk-and

turn tests. "Our cases have 'recognized that credibility determinations by the finder of fact in an 

administrative proceeding are binding unless patently without basis in the record.' Webb v. West 

VirginiaBd. a/Medicine, 212 W. Va. 149, 156,569 S.E.2d 225, 232 (2002) (internal quotations and 

citation omitted).That is, '[c]redibility determinations made by an administrative law judge are ... 

entitled to deference.' Syl. pt. 1, in part, Cahill v. Mercer Cnty. Bd. o/Educ., 208 W.Va. 177,539 

11 




· " . 

S.E.2d 437 (2000)." Dale v. McCormick, 231 W. Va. 628, 635, 749 S.E.2d 227,234 (2013). The 

OAB Hearing Examiner found that the Investigating Officer offered credible testimony that on the 

one-leg stand test, the Respondent started the test before being instructed to do so and while 

perfonning the test, he swayed and lowered his foot to the ground twice. A.R. at 282. The OAB fact 

finder also found that the Investigating Officer's observations regarding the Respondent's 

performance on the walk -and-turn test were supported by the in-car video. During the walk -and-turn 

test, the Respondent stepped off the line, missed touching heel-to-toe and made an improper turn. 

A.R. at 284. 

Yet the circuit court's Final Order ignored the credibility detenninations of the fact finder 

and excluded the one-leg stand and walk-and-turn tests on the basis that the Investigating Officer 

purportedly contradicted himself with regard to asking whether the Respondent understood the 

instructions. The Final Order held, "Patrolman Prager's testimony on this point in incredible and 

self-serving, and it must be discounted," and "Patrolman Prager's testimony on this point is also 

incredible and self-serving, and it must, accordingly, also be discounted." A.R. at 16. The 

Investigating Officer answered affirmatively when asked, ''Now you went through an instructional 

stage with him, too; right? You explained to him what the test was an you gave him various 

instructions about how to take the test; correct?" A.R. at 219. When defense counsel bore down on 

the Investigating Officer after having him repeat his standard instructions, defense counsel noted that 

the Investigating Officer had not stated whether he asks the person if they understand the 

instructions. The Investigating Officer responded, "A: I typically do ask them if they understand it 

before they perform it." Q: But you didn't say that a second ago. A: I'm saying it now. Q: All right. 

Do you have a recollection that you asked him if he understood? A: I typically do. I don't know 

specifically with Mr. Pompeo. But like I said, I typically do. Q: But you didn't say that that's what 

you said a week ago to the arrestee. You didn't say that. When I asked you ifthere was anything else 

you said to him, you said no. A: That's because I was focused on performing the tests and the 

directions." A.R. at 243. Later when asked the same question again, the Investigating Officer 
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testified, "More than likely I did. I don't recall exactly." A.R. at 244. Then, once again, defense 

counsel asked a general, hypothetical question not specific to this case: "Can we agree that if you 

did not pose to him the question, do you understand under either ofthose on how to take the test, that 

the test would not have been administered in the proper manner? A: If! did not ask him ifhe did not 

properly understand the test? Q: Yes. A: Correct." A.R. at 244. 

This blindingly confusing, repetitive, hypothetical line ofquestioning led the circuit court to 

find as fact that the Investigating Officer "contradicted himself' and changed his testimony and could 

not remember what he told the Respondent. The Investigating Officer was a fact witness; therefore, 

hypothetical scenarios were inappropriate and certainly not evidence. The circuit court used the 

Investigating Officer's response to a hypothetical question ("Patrolman Prager further conceded that, 

had he not asked Pompeo ifhe understood the instructions regarding the OLS and W AT tests, he 

would not have been administered those tests to Pompeo in the proper manner." A.R. at 8) to find, 

"as a matter oflaw," that the one-leg stand and walk-and-turn tests were not administered correctly 

by the Investigating Officer. A.R. at 13. 

The Investigating Officer was quite clear that it is his practice to ensure that a driver 

understands the instructions, and although he could not remember specifically in the Respondent's 

case, he has no reason to think that he failed to ask Mr. Pompeo whether he understood. Importantly, 

the Respondent offered nothing to show that he somehow did not understand the directions. The 

Inves.tigating Officer's statement that the driver's understanding ofthe instructions is important does 

not contradict the foregoing; and his answer to the hypothetical question whether a failure to ask the 

driver ifhe understood also does not contradict the Investigating Officer's testimony about the facts. 

The circuit court mistakenly excluded the PBT because "the officers did not wait the requisite 

fifteen (15) minutes before giving the test..." A.R. at 6. The legislative rule provides that the officer 

shall prohibit the person from drinking alcohol or smoking for at least 15 minutes before the test. 

64 C.S.R. § 1 0-5.2( a). The statute provides, "Such breath analysis must be administered as soon as 

possible after the law-enforcement officer has a reasonable belief that the person has been driving 
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while under the influence of alcohoL." W. Va. Code § 17C-S-S. Ten minutes after the stop of the 

Respondent's car, the Investigating Officer had reasonable grounds to believe that Respondent was 

Dill. The Respondent's challenge to the PBT on the basis of suggested timeframes which are 

inconsistent with statute would be better spent on showing that indeed he had drunk: or smoked 

something shortly prior to the test, or that the test was in some other way compromised. He did not 

do so. There is no evidence, via his testimony or otherwise, that the Respondent ingested tobacco, 

alcohol, or anything else within the 15 minutes prior to the test. 

The Investigating Officer had probable cause to arrest the Respondent. '" " , "Probable cause 

to make an arrest without a warrant exists when the facts and circumstances within the knowledge 

ofthe arresting officers are sufficient to warrant a prudent man in believing that an offense has been 

committed." Point! Syllabus, State v. Plantz, [155] W.Va. [24] [180 S.E.2d 614 (1971)].' Syllabus 

Point 3, State v. Duvernay, 156 W.Va. 578, 195 S.E.2d 631 (1973)." Syl. Pt. 7, State v. Craft, 165 

W.Va. 741, 272 S.E.2d 46 (1980).' Syl. Pt. 2, State v. Rahman, 199 W.Va. 144,483 S.E.2d 273 

(1996)." Syl. Pt. 4, Reed v. Hill, 235 W. Va. 1, 770 S.E.2d 501 (2015). "Thus, it is clear that neither 

the relevant statutes nor our case law require that a preliminary breath test or any particular field 

sobriety test be administered, and failed, in order to establish that a motorist was driving under the 

influence. The results of such tests, if the tests were properly administered, are to be considered in 

conjunction with all of the other evidence." Reed v. Hill, 235 W. Va. 1, 9, 770 S.E.2d 501, 509 

(2015)."It is important to remember that a law enforcement officer may have evidence sufficient to 

establish probable cause. for an arrest, even if that evidence is less than what would be needed to 

ultimately convict at a criminal trial." Id. at 235 W. Va. 10, 770 S.E.2d 510. 

This Court has held, "Our cases have 'recognized that credibility determinations bythe finder 

offact in an administrative proceeding are binding unless patently without basis in the record.' Webb 

v. West Virginia Bd. of Medicine, 212 W.Va. 149, 156, 569 S.E.2d 225, 232 (2002) (internal 

quotations and citation omitted). That is, '[c ]redibility determinations madebyan administrative law 

judge are ... entitled to deference.' Syl. pt. 1, in part, Cahillv. Mercer Cnty. Bd. ofEduc., 208 W.Va. 
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177,539 S.E.2d 437 (2000)." Dale v. McCormick, 231 W. Va. 628, 635,749 S.E.2d 227,234 

(2013). See also,Plumleyv. Miller, No. 101186, slip op. at2 (W. Va. Feb. 11, 2011)(Memorandum 

Decision)(", ... findings of fact by the administrative officer are accorded deference unless the 

reviewing court believes the findings to be clearly wrong.' Syl.Pt. 1, Muscatel! v. Cline, 196 W.Va. 

588, 474 S.E.2d 518 (1996)"); Syl. Pt. 6, Dale v. Veltri, 230 W. Va. 598, 741 S.E.2d 823 

(20 13)("Credibility determinations made by an administrative law judge are ... entitled to deference." 

Syl. Pt. 1, in part, Cahill v. Mercer Cnty. Bd. ofEduc., 208 W.Va. 177,539 S.E.2d 437 (2000)). 

A court can only interfere with administrative findings offact when such findings are clearly 

wrong. Modi v. w: Va. Bd. ofMed., 195 W. Va. 230,239,465 S.E.2d 230, 239 (1995). "[T]his 

standard precludes a reviewing court from reversing a finding ofthe trier of fact simply because the 

reviewing court would have decided the case differently." Brown v. Gobble, 196 W. Va. 559,565, 

474 S.E.2d 489,495 (1996). "'Evidentiary findings made at an administrative hearing should not be 

reversed unless they are clearly wrong.' Syl. Pt. 1, Francis 0. Day Co., Inc. v. Director, Div. of 

Envtl. Prot., 191 W.Va. 134,443 S.E.2d 602 (1994)." Syl. Pt. 2, Dale v. Odum, 233 W. Va. 601, 760 

S.E.2d 415 (2014). "This Court has recognized that credibility determinations by the finder of fact 

in an administrative proceeding are 'binding unless patently without basis in the record. '" Webb v. 

w: Va. Bd. ofMed., 212 W. Va 149, 156, 569 S.E.2d 225, 232 (2002) (per curiam) (quoting Martin 

v. Randolph CountyBd. ofEd. , 195 W. Va. 297, 304,465 S.E.2d399, 406 (1995)). In other words, 

an appellate court may only conclude a fact is clearly wrong when it strikes the court as ''wrong with 

the 'force ofa five-week-old, unrefrigerated dead fish.'" Brown, 196 W. Va. at 563, 474 S.E.2d at 

493 (quoting United States v. Markling, 7 F.3d 1309,1319 (7th Cir.1993)). 

The circuit court is in clear error in diminishing and dismissing the evidence ofimpairment 

when the Respondent did not testify and when there is nothing in the record which contradicts the 

evidence of impairment. "To warrant administrative revocation of a driver's license, the facts must 

establish, by a preponderance ofevidence, that the person had been driving under the influence. See 

Albrecht v. State, 173 W.Va. 268, 314 S.E.2d 859 (1984) ('We believe that these facts are sufficient 
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to establish by a preponderance of the evidence that the appellant had been driving under the 

influence ofalcohol. A preponderance ofthe evidence is all that is required to justify administrative 

revocation. See, W.Va. Code, 17C-5A-2(j)(4) (1981); Jordan v. Roberts, W.Va., 246 S.E.2d at 262, 

263.')." Dale v. Ciccone, 233 W. Va. 652, 662, 760 S.E.2d 466,476 (2014). In Ciccone, ".. 

. Sergeant Davis' testimony and the DUI Information Sheet indicate that the respondent admitted he 

had consumed four beers, and he also admitted he was driving prior to the time he picked up his 

friend at the Dairy King on Rt. 50 in Grafton. Sergeant Davis also testified that the respondent 

admitted he was driving at the time the tip from Ms. Marks was provided to Sergeant Davis. The 

chronology ofthe events [footnote omitted] also supports that admission. Thus, this Court finds that 

the respondent's admissions to police officers, as well as the timing ofMs. Marks' telephone call and 

the respondent's route of travel, provided the officers with sufficient probable cause to arrest the 

respondent for DUI." 233 W. Va. 662,760 S.E.2d 476. In the present case, the Respondent had the 

odor of alcohol; he was evasive and avoided eye contact with the officer who asked for his driver 

and vehicle information; his eyes were bloodshot; he admitted that he had consumed alcohol earlier; 

and he failed the horizontal gaze nystagmus, one-leg stand and walk-and-turn tests. This is sufficient 

evidence to find that the Respondent was DUI. 

The obvious and most critical inquiry in a license revocation proceeding is whether the 

person charged with DUI is actually intoxicated. Carte v. Cline, 194 W. Va. 233, 460 S.E.2d 48 

(1995). Administrative DUI revocations do not rise and fall on whether the person exhibited 

purported symptoms of sobriety. Instead, "[w]here there is evidence reflecting that a driver was 

operating a motor vehicle upon a public street or highway, exhibited symptoms ofintoxication, and 

had consumed alcoholic beverages, this is sufficient proof under a preponderance of the evidence 

standard to warrant the administrative revocation of his driver's license for driving under the 

influence of alcohol." Syl. Pt. 2, Albrecht, supra. There is no requirement that a chemical sobriety 

test be administered in order to prove that a motorist was driving under the influence ofalcohol or 
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drugs for the purpose ofan administrative revocation ofa driver's license. Albrecht v. State, 173 W. 

Va. 268, 314 S.E.2d 859 (1984). 

The Investigating Officer had.a reasonable basis for continuing his investigation to determine 

whether the Respondent had been driving a motor vehicle while under the influence of alcohol. The 

Investigating Officer testified that the odor of alcohol ".. .is an indication with other things. A 

combination ofother things." A.R. at 204. There is sufficient evidence, under the preponderance of 

the evidence standard, to support the administrative revocation of the driver's license of the 

Respondent for DUI and refusing to submit to the secondary chemical test ofthe breath. The circuit 

court erred in segregating the evidence in this case and in discounting it on spurious grounds, rather 

than looking at the totality of the evidence. 

III. 	 THE REFUSAL OF THE SECONDARY CHEMICAL TEST IS 
DETERMINATIVE OF THE REVOCATION 

The Respondent's refusal to take the secondary chemical test ofthe breath was undisputed, 

and it alone is a basis for revocation. InReedv. Hall, 235 W. Va. 322, 773 S.E.2d 666 (2015), this 

Court reversed a DUI revocation but upheld the revocation for refusal to submit to the secondary 

chemical test of the breath: "Based upon the foregoing, this Court finds that Mr. Hall's license 

revocations for refusal to submit to the secondary breath test were proper, but his license revocations 

for DUI were erroneous." 235 W. Va. 333, 773 S.E.2d 677. In Hall, the DUI revocation was 

rescinded because the Investigating Officer failed to have the driver's blood sample tested. However, 

"A person's driver's license maybe suspended under W.Va. Code, 17C-5-7(a) [1983] for refusal to 

take a designated breathalyzer test." Syi. Pt. 2, Moczekv. Bechtold, 178 W. Va. 553, 363 S.E.2d 238 

(1987l 

3In Moczek, the refusal was determinative of the revocation, even if there had been an 
exculpatory blood test: "It is clear now that a person who refuses to take the designated breathalyzer 
or urine test will have his license revoked, even ifhe takes an alternative blood test that conclusively 
proves that he was not intoxicated." 178 W. Va. 555, 363 S.E.2d 240. 
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The Respondent refused to submit to the secondary chemical test of the breath. At 00:40 

hours, the Investigating Officerread the Respondent the Implied Consent Statement; the Respondent 

signed it; and he was given a copy. A. R. at 26, 31, 34, 191-92. The Investigating Officer observed 

the Respondent for 20 minutes during which time the Respondent did not ingest anything. A. R. at 

26, 190, 192. 

The Investigating Officer began the Intoximeter test at 00:47 hours. The Respondent said he 

was not able to blow into the machine. A. R. at 27, 192. The Investigating Officer did not believe 

that Respondent was unable to blow into the machine: "I didn't believe that-He did not give a 

reason." A. R. at 193. The Investigating Officer testified, " .. .it didn't appear that he was winded at 

any time that I observed." A. R. at 248. The Investigating Officer denied that the Respondent had 

any trouble breathing after getting out of the cruiser, walking up stairs into the Wheeling Police 

Department, down a hall and into the Intoximeter room. A. R. at 261. At 00:50 hours, the 

Respondent placed his mouth on the tube but did not provide a breath sample. A. R. at 26, 249. The 

Investigating Officer waited an additional 15 minutes then again asked the Respondent to submit to 

the test. A. R. at 193. At 1 :07 hours, the Respondent once again placed his mouth on the tube but did 

not provide a breath sample. A. R. at 26,33,249. 

Significantly, the Respondent did not refute this, and he provided no testimony or medical 

evidence to show that he could not perform the test. "Since the Department of Motor Vehicles 

satisfied its burden ofproof, it logically follows that the burden then shifts to the appellan~ to 

show that he was physically unable to take the breathalyzer test. See Commonwealth Dep't of 

Transportation v. Groscost, 142 Pa.Cmwlth. 36, 596 A.2d 1217 (1991) (upon showing by the 

Department that the driver was arrested for driving under the influence of alcohol, was asked to 

submit to a breathalyzer test, refused to do so, and was specifically warned that refusal would result 

in revocation ofhis driver's license, the burden shifts to the driver to show he was physically unable 

to make a refusal)." Cunningham v. Bechtold, 186 W.Va. 474, 480, 413 S.E.2d 129, 135 

(1991)(emphasis added). The circuit court's Final Order shifts the burden by concluding, without 
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support, that the Respondent had an asthmatic condition and that the officers offered "no foundation" 

to substantiate that they were "qualified" to testify that the Respondent did nothave such a condition. 

A.R. at 18. Once again, the testimony of the fact witnesses was twisted to support overturning the 

OAR fact finder's conclusion that the Respondent refused the test. 

"This is consistent with the underlying principles ofimplied consent laws, which historically 

have been 'viewed as an effort on the part ofthe state to decrease the damage to persons and property 

arising from drivers operating motor vehicles while under the influence of intoxicating liquor.' 

Jordan v. Roberts, 161 W.Va. 750, 754, 246 S.E.2d 259,262 (1978)." State v. Stone, 229 W.Va. 

271,283-84, 728 S.E.2d 155, 167-68 (2012); see also People v. Jordan, 75 Cal.App.3d Supp. 1, 

142 Cal.Rptr. 401,408 (1977) (stating that ''while the immediate purpose ofthe implied consent law 

is to obtain the best evidence of blood-alcohol content, the long range purpose is to inhibit 

intoxicated persons from driving upon the highways and thus reduce the carnage and slaughter on 

the highways.")." Reed v. Hall, supra, 235 W. Va. 327, 773 S.E.2d 671. 

The refusal is a basis for revocation independent of the revocation for DUI. "Mr. Hall's 

administrative license revocation is properly premised upon his refusal of the breathalyzer test." 

Reed v. Hall, supra, 773 S.E.2d 675. "Thus, by the refusal, Mr. Hall had subjected himself to the 

license revocation later imposed by the DMV." !d. at 773 S.E.2d 674. The Respondent's refusal to 

submit to the designated secondary chemical test is an independent basis for revocation. It was not 

contested, and the OAR properly upheld the revocation for refusal to submit to the finally designated 
\ 

secondary chemical test. 
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CONCLUSION 

For the above reasons, this Court should reverse the Final Order of the circuit court. 

Respectfully submitted, 

PAT REED, COMMISSIONER, WEST 
VIRGINIA DIVISION OF MOTOR 
VEIDCLES, 

By counsel, 

PATRICK MORRISEY 
ATTORNEY GENERAL 
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