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IN THE CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA 

JOSEPWD. POMPEO. 

Petitioner, 


v. CIVIL ACTION NO. 16-C-158 
Judge David J. Sims 


PAT REED, CommissioDer~ 

~.':'Division of Motor Vehicles, and 


OFFICE OF ADMTh7JSTRATIVE HEARINGS, 

Respondents. 


FINAL ORDER !-

-. ~ .... 0-

This matter comes before the Court on Petitioner Joseph D. Pompeo's Petition for·. 

Review of the suspension of his driver's license filed May 26: 2016. The Court hereby.makes 

the fol1oVving findings of fact and conclusions of law. 

I. FINDINGS OF FACT 

1). Petitioner, Joseph D. Pompeo (hereinafter referred to as "Pompeo"), was operating a 

motor vehicle on August 4, 2012, on Edgington Lane in the City of \\'beeling, Ohio County, 

West Virginia At the time that he was operating the motor vehicle, one of the headlights on that 

vehicle was burned out. See \Vheeling Police Department Incident Report # 2010-28767, 

attached as Exhibit 2 to the Original and Official Record ("Record") transmitted to the Circuit 

Clerk's Office by Melissa L. Carte on August 2, 2016. See, too, USB drive of videotape ("the 

videotape") at 0:34-0:36 seconds admitted as Petitioner's Exhibit 1 at the underlying hearing and 

transmitted to the Circuit Clerk's Office by Melissa L. Carte on August 3,2016. Note that two 

hearings were held herein, the first on February 9, 2011, and the second (as a continuation of the 

first), on July 7, 2011. Where reference to the transcript is made below, they \>"111 refer to the 

specific hearing by date (e.g., "See tr. of July 7 hearing at p. 20, 1. 15). 



2). Patrolman Ezekiel Goddard and Corpora] Ken Prager of the \Vheeling Police 

De'partment w'ere on routine road patrol on the night of August 4,2010, and had just turned on to 

Edgington lane in an easterly direction when they noted Pompeo pulling OUI of a parking lot 

along Edgington lane. Jd. 

3). Patrolman Goddard, who \:vas driving the polic.:! cruiser, brought the cruiser to a halt 

and flashed his lights at Pompeo as a signal that the police officers '>,'ould yield to Pompeo and 

that he was cleared to continue pulling onto the Edgington Lane. See the videotape at 0:27-0:28 

seconds. Pompeo understood the signal given by the officers thar they were yielding to him and 

pulled his vehicle across the lane of traftic in which the police cruiser was located and into the 

opposing lane of traffic beading in a westerly direction on Edgington Lane. See tr. of February 

9, ::011: hearing at p. 20, I. 8-18. 

4). There was nothing remarkable that the police officers noted about the manner in 

which Pompeo operated his vehicle in doing so or led them to conclude that he was in any way 

impaired. See tr. of February 9: 2011: hearing at p. 20, I. 19-22; p. 21, I. 1-2; p. 25, I. 2-6. On 

the contrary, the Patrolman Goddard a&1feed that Pompeo's actions were those of a driver aware 

of his surroundings, a\....are of other traffic, and acting prudently. See tr. of February 9, 201 I, 

hearing at p. 23, I. 4-18. However, as Pompeo pulled out and passed alongside the cruiser, the 

officers noted that a headlight on Pompeo's vehicle was burned out. See tr. of February 9,2011, 

hearing at p. 25, I. 7-8. 

5). Officers executed a "k" tum in the street to follow Pompeo. See tr. of February 9, 

2011, hearing at p. 21, 1. 12-16; videotape at 0:54-1 :02. 

6). Upon executing the turn and pulling into the Westerly direction of Edgington Lane, 

the officers noted that Pompeo's vehicle had come to a stop at a stoplight at the intersection of 



National Road and EdgingLOn Lane. Although one vehicle was interposed betvveen Pompeo's 

/ vehicle and rhe cruiser, Patrolman Goddard noted that Pompeo was employing the use of a turn 

signal indicating his intention to turn right on to National Road. See U·. of February 9. 2011: 

hearing at p. 29, I. 16-22: videotape at ] : 10-1 :24. 

7). \Vhen the traffic control device light turned green signifying that the stOpped traffic 

was cJeared to proceed, Patrolman Goddard noted nothing remarkable about the manner in which 

Pompeo executed the turn on to National Road and certainly nothing untoward or indicative of 

impaired driving. S~e tr. of February 9, 2011, hearing at p. 30, I. 5-9; videotape at 1 :32-1 :34. 

8). Once both Pompeo and the officers had turned on to National Road and pulled in 

behind Pompeo's vehicle, the officers activated their emergency lights. Within a couple of 

seconds, Pompeo responded to the signal and began to pull over. See tr. of February 9, 2011, 

hearing at p. 33, 1. 3-10; 'videotape at 1:43-1:45. Patrolman Goddard agreed that Pompeo's 

prompt response to the emergency lights was retlective of Pompeo's consciousness of roadway 

conditions, awareness of other drivers, obedience to law enforcement signals, and prompt 

compliance with a visual directive to stop. See tr. of February 9, 20] 1, hearing at p. 33,1. 17-22; 

p. 34, 1. 1. He further agreed that the manner in which Pompeo stopped his vehicle was not 

indicative of impairment, disorientation, or intoxication. See tr. of February 9, 201 \., hearing at 

p. 34, 1. 2-5; videotape at 1 :44-1 :52. Patrolman Prager similarly agreed that Pompeo had 

engaged in no improper driving conduct whatsoever save having had a burned om headlight and 

othen'vise exhibited no symptoms of impaired driving. See tr. ofJuly 7,2011, hearing at p. 33, 1. 

15-22; p. 34, I. 1-6. 

9). Wiihul seconds of having brought his vehicle to a stop, Pompeo placed his vehicle 

into park from drive as evidenced by the flash of both his reverse lights and brake lights. See tr. 
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of February 9, 2011. hearing at p. 34. l. lO-17: videotape al p. 1 :54-1 :56. Patrolman Goddard 

agreed that by disabling his vehicle. Pompeo·s actions were reflective of consciousness of safety. 

See tr. of February 9, 10i 1. hearing at p. 34, I. 18-22: p. 35, I. 1-9. 

10). Patrolman Goddard approached the driver's side \\illdu'>': and requested Pompeo's 

license, registration. and proof of insurance, and although he had some difficulty locating his 

license, registration, and proof of insurance. which were not all together in the car, Pompeo did 

ultimately produce this intormation to Patrolman Goddard in an orderly fashion. See 1r. of 

February 9, ~Oll, hearing alp. 36, I. 8-10; p. 40, 1. 5-22; p. 41, J. 9-15. 

] 1). Patrolman Goddard agreed that then~ was nothing indicative of the manner in which 

Pompeo produced his documentation or the speed within which he produced it that would lend 

itself to a finding that Pompeo was impaired. See tr. of February 9, 10] L hearing at p. 41, 1. 9

15. 

12). During the encounter at the driver's side window v,ith Pompeo, Patrolman Goddard 

detected a faint odor of an alcoholic beverage. See tr. of February 9, 20 11, hearing at p. 45, I. 

21-22; p. 46: I. 1-5. 

13). Patrolman Goddard agreed that there was nothing untoward about Pompeo: s speech, 

that he wasn't slurring his speech, that he wasn't thick tongued, and that he was having no 

difficulty enunciating words. Patrolman Goddard also agreed that Pompeo's diction was crisp. 

See tr. of February 9: 20 11, hearing at p. 46: 1. 11-19. 

14). Patrolman Goddard agreed that a driver III West Virginia can drink alcoholic 

beverages and thereafter operate a motor vehicle and that no crime is committed by drinking and 

driving provided thai the operator is not under the influence of alcohol. See iT. of February 9, 

2011, hearingatp. 46, 1. 20-22; p. 47, I. 1-17. 
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IS). Patrolman Goddard agreed that: there ...vas nothing whatsoever about the manner in 

which Pompeo operated his mOlor vehicle that lent itself to the conclusion that he was under lhe 

iruluence of alcohol; that Pompeo operated his vehide prudently; that he signaled appropriately: 

and that he brought his vehicle to a complete stop promptly !"\'hen asked to do so. See tr. (If 

February 9,2011, hearing at pp. 50, 1. 2-22: p. 51. 1. 1- [0. 

16). Patrolman Goddard testified that the basis for the stop of Pompeo's vehicle was the 

burned out headlight. See tr. of February 9,201 I, hearing at p. 49,1. 6-10. 

1i). Patrolman Goddard further acknowledged that given the presence of the overhead 

streetlights on Edgington Lane and National Road, any motor vehicle operator would not 

necessarily be aware that he or she had a headlight out, and iliat Patrolman Goddard, himself 

had on a prior occasion driven without realizing his her had a headlight out. See lr. of February 

9,201 J, hearing at p. 49, 1. 11-22: p. 50, 1. l. 

18). Pompeo was pulled over at one minute and forty-Jive seconds (1 :45) into the 

videotape. At five minutes and thirty four seconds (5:34) into the videotape, the officers had 

confirmed that Pompeo·s license and registration were valid in all respects. See IT. of February 

9, 2011, hearing at p. 54, 1. 16-22; p. 55. I. 1-10; videotape at 1:40-1 :50; 5:26-5:34. 

19). Patrolman Goddard testified that the sole basis on which the officers based their 

request that Pompeo exit his verucle was the "faint" odor of an alcoholic beverage despite his 

conCW'Tent acknowledgement that it is not illegal to drink and drive and in the absence of any 

other indicia of impairment as to either operation of the motor vehicle or based upon personal 

contact. See rf. of February 9, 2011, hearing at p. 46, 1. 20-22; p. 4i, 1. 1-11; 51,1. 14-19. 

20). No evidence exists on the videotape Of was otherwise adduced at the hearing held 

be\o~' that the officers thereafter set about writing Pompeo a citation or a warning for having 
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defective equipment. to-v.it: a burned oul headlight, yet the detention was extended for purposes 

of administering SfSTs. See videotape at 5:34-6:2l. 

21). Patrolman Goddard iesti lied lhat Pompeo was not free to leave at that point de:'-plte 

the complete absence of any evidence that \vQuld indicate that he was under the influence of 

alcohol. Despite the complete lack of any such e\-idence that would have wamuued escalating or 

extending the roadside encounter beyond the point in time necessary to merely dte him for 

having defective equipment, Pompeo was ordered out of t11c vehicle for purposes of 

administering SFSTs to lllm. See tr. of February 9, 2011, hearing at p. 53, I. 6-14; videotape at 

5:40-5:56. 

22). On page 2 of the "West Virginia DeI Infonnation Sheel" (addressing "Personal 

Comact") completed by Patrolman Prager, which is contained in the Record as (gross) Exhibit 

"3:' nothing is recorded, one \-vay or the other, concerning the manner in which Pompeo exited 

his vehide, stood, or walked ro the testing area. How'ever, Patrolman Goddard acknowledged 

that Pompeo exHed the vehicle normally, walked to the roadside normally, and stood norrnally 

while awaiting instructions. See tr. of february 9,2011, hearing at p. 56, J. 19-22; p. 57. \. 1-14; 

videotape at 5:40-5:56. 

23). Patrolman Goddard and his partner, Patrolman Prager, marched Pompeo out of view 

of t1-}e view of the video camera, so there is now no video record of modalities in which the 

SFSTs were administered. See videotape at 6:05-6: 15. 

24). Patrolman Goddard and his partner, Patrolman Prager, attempted to administer a 

preliminary breath test to Pompeo approximately ten (10) minutes after initiating an encounter 

\\-ith him. The officers did not wait the requisite fifteen (15) minutes before giving the test, a fact 

conceded by Patrolman Goddard. See tr. of February 9, 2011, hearing at p. 62, I. 22; p. 63,1. 1
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22; videotape at 0:01-10:45. Regardless. Patrolman Goddard testitied that it was Pompeo's 

absolute right to refuse a PBT. See tr. ofFebruar~' 9, 20i L hearing at p. 62,1. 16-2i. 

25). Patrolman Prager testified that he detected the odor of an alcoholic beverage on 

Pompeo. However: he also acbowledged that the odor of an alcoholic beverage. \ ....ithout more. 

is neither evidence of intoxication nor does it. without more, give rise to a reasonable suspicion 

that an individual is inTOxicared. See tr. of July 7, 2011, hearing at p. 31,1. 16-22; p. 32, I. 1-18. 

26). Patrolman Prager noted that Pompeo had bloodshot eyes, but that his eyes were nOl 

"glassy" and that a num bel' of reasons other than intoxication can account for why someone has 

bloodshOI eyes. In fact, Patrolman Prager noted that Pompeo's counsel had bloodshot eyes 

during the bearing but that he had absolutely no reason to believe that counseJ was under the 

influence. Seetr. of July 7, 201 L hearing a1 p. 34,1. 13-22; p. 35,1. 1-12; p. 36,1. 1-7. 

27). Patrolman Prager administered the horizontal gaze nystagmus ("HGN'') strucTUred 

field sobriety test to Petitioner and claimed that he failed the test, '\-'hich would indicate that 

Pompeo was impaired. In fact, he replicated the maimer in which he gave the HGN test at the 

actual hearing. However, Patrolman Prager did not employ the appropliate length of Time, as 

measured by seconds, in making the requisite sweeps and holds in testing for the presence of the 

Jack of smooth purswt of the eyes, the onset of nystagmus prior to forty-five (45) degrees, and 

distinct nystagmus at maximum deviation. See tr. of July 7, 2011, hearing at p. 49-62. 

28). Patrolman Prager agreed that he had administered the HGN improperly to Pompeo 

and that any deviation from the prescribed, standardized mrumer of giving the test called into 

question the validity of the test results. Further, he grudgingly agreed that such compromised 

test results should not count against someone being arrested for a driving under the intluence 

("OUr') offense. See tr. of July 7,2011, hearing at p. 62, 1. 5-] 7. 
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29). As (0 the one-legged stand ("OLS") test and the walk-and-tw-l1 ("\VA T'") teSl, botb of 

which Patrolman Prager testified that he administered to Pompeo, he testified from memory as iO 

the instructions he gave 10 Pompeo for each; in facI, he testified that he uses no template when 

giving SFST instructions and goes from memory when he gives instructions tor such tests in any 

DUl, including one he had made a week prior to the subject hearing. See tr. of July 7, 201 J. 

hearing at p. 67, I. 21-22; p. 68, 1. 1-22; p. 69, 1. 1-2; p. 69, I. 21-22; p. 70, 1. 1-17. 

30). Patrolman Prager was pointedly and repeatedly asked if the instructions, as testified 

to, constituted ever)'thing that he had told Pompeo, to which he repeatedly replied that it was. 

See tr. of July 7, 2011, hearing at p. 69, 1. J-20; p. 70, I. 15-17. 

31). Then, \.vhen asked why he did not ask Pompeo if he understood the instructions as to 

both the OLS and the \VAT tests, Patrolman Prager contradicted himself by cbanging his earlier 

testimony and stating that he "probably did" and "[m]\)fe than likely ... did" ask Pompeo ifhe 

understood the instructions as to the OLS and WAT tests. because he "typically da[es):' 

Ultimately, however, he could not remember one \\:ay or the other if he actually did. See tT. of 

July 7, 2011, hearing at p. 70, l. 18-22; p. 71: 1. 1-22: p. 72. J. 

32). Patrolman Prager acknowledged that the most important instruction given to a test 

subject for the \VAT and OLS tests is the instruction that the administering officer confinn that 

the subject understands the test. See tT. of July 7, 2011, bearing at p. 71, I. 20-22; p. 72., l. 1-2. 

33). Patrolman Prager further conceded that, had he not asked Pompeo if he understood 

the instructions regarding the OLS and \VAT tests, he would not bave been administered those 

tests to Pompeo in the proper manner. See rT. of July 7, 2011, hearing at p. 72, 1. 20-22; p. 72, 1. 

1-2. 
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34). Pompeo was thereafter arrested and transpOited to the police station, where he \-vas 

offered a secondary chemical leSt on the EOTR II. He was deemed to hav{refused the test 

twice. because he had provided an "insufficient sample," although based upon the videotape 

exhibited at the hearing, he obviously attempted to take the teST. 

35). Pompeo advised PalTolman Prager that he suffered from an asthmatic condition, 

which precluded him from giving a full sample on the secondary chemical test. Patrolman 

Prager, who acknowledged that he had no training or specialization whatsoever in determining 

whether a person has impaired pulmonary capacity, testified that he could not say whether 

Pompeo had impaired lung function. Patrolman Prager also testified that be had no information 

to contradict Pompeo's asseltion that be suffered from asthma and could not, as a consequence, 

give an adequate brearh sample. See tr. of July 7, 2011, hearing at pp. 74-85. 

ll. CONCLUSIONS OF LA\V 

1). The standard of review applicable generally to judicial review of a contested decision 

of an administrative agency is thus: 

upon judicial review of a contested case under the West Virginia Administrative 
Procedure Act, Chapter 29A..Article 5, Seclion 4(g), the circuit court may afflITTl the 
order or decision of the agency or remand the case for further proceedings. The circuit 
court shall reverse, vacate or modify the order or decision of the agency if the substantial 
rights of the petitioner or petitioners have been prejudiced because the administrative 
findings, inferences, conclusions, decisions or order are: "(1) In violation of 
constitutional or statutory provisions; or (2) 1n excess of the statutory authority or 
jurisdiction of the agency; or (3) Made upon unlavdul procedures; or (4) Affected by 
other error of la\\'; or (5) Clearly wrong in view of the re'liabJe, probative and substantial 
evidence on the whole record; or (6) Arbitrary or capricious or characterized by abuse of 
discretion or clearly unwarranted exercise of discretion." 

Syl. Pt. 2, Shepherdstown Volumeer Fire Deparrmenr v. State ex reI. State of tv' Va. Human 

Rights Comm'n. 172 W. Va. 627, 309 S.E.2d 342 (1983). 
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2). The standard of review applicable specificaily to re\o~a{ion of a driver· s license by an 

administrative agency is thus: 

On appeal of an administrative order from a circuit coun, this CouI1 is bound by the 
staTUtory standards contained in W. Va. Code § 29A-5-4(a) (concerning contested 
cases under the West Virgin.ia Administrative Procedures Act] and revie\vs questions 
of law presented de novo; findings of fact by the administrative officer are accorded 
deference unless the reviev\'ing court believes the findings to be clearly '\-Tong. 

SrI. pt. 1, MuscO/ellv. Clint', 196 \v. Va. 588, 474 S.E.2d 518 (1996). 

3). Patrolmen Goddard and Prager had reasonable, aniculable suspicion to initiate a 

traffic encounter \\-;th Pompeo given that he was driving \"'itll a burned out headlight. However, 

given the prolific streetlights in the area, the commonality of drivers driving with a burned out 

headlight and being unaware of the same, and gi\'en that Pompeo othenvise exhibited exemplary 

driving by following the yield direction of the officers, signaling at the sroplight. turning 

appropriately, immediately and safely complying \\-1th their visual directive to stop his vehicle. 

safely putting ills vehicle into park when he stopped, the manner of Pompeo's driving was in no 

way indica1ive whatsoever of his being under the influence of alcohol. 

4). Pompeo's speech was nonnal during the roadside encounter and he produced his 

driver's intormation in an unremarkable fashion that was in no manner indicative of impainnent. 

5). Pompeo had the "faint" odor of an alcoholic beverage on his person and "bloodshot'· 

eyes. However, this "faint" odor noted by the officers was naught more than "dlinker's breath" 

and ~as in no way indicative of per se impainnent. Federoffv. Rutledge, 175 W. Va. 389, 332 

S.E.2d 855 (1985) ciiing 4 R. Gray, l'v1.D. & L. Gordy, M.D., L.L.B., Attorneys' Textbook of 

Medicine § 133.10 (3rd ed. 1985). Indeed, the odor oran alcoholic beverage on one's breath can 

exist in the absenc.e of being under the influence. 
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6). As \·veIL by one of the officer" s very admjssion~ ';hloodshof' eY'es may be ascribed to 

any numbelof innocent reasons. The Courl nares that counsel's eyes were noted to have blood 

in them and that Patrolman Prager did not believe counsel to be intoxicated. Indced~ the Court 

notes that there any number of innocuous reasons for which a person may have bloodshot eyes 

unrelated to alcohol impaimlen~ including fatigue, allergies, weeping, and irritation occasioned 

by smoke or foreign objects in the eye. 

7). Certainly, the patrolmen were justified in ordering Pompeo out of the vehicle incident 

to any la,\ful traffic stop in the inrerests of officer safety. Pennsylvania 1'. Mimms, 434 U.S. J06 

(1977). However, as noted above and as reflected on the subject videotape, when he exited the 

vehicle, he did so in an utterly unremarkable fashion not indicative of impairment whatsoever. 

fv1oreover, the officers failed to note any difficulty by Pompeo exiting the vehicle, walking, or 

standing on the ",Vest Virginia DCI Information Sheet" (addressing ··Personal Contact"). See 

Record (Exhibit "3"). 

8). Based upon the facts in their possession, the officers lacked any reasonable, 

anicuJabJe suspicion to extend the roadside encounter beyond merely issuing a traffic citation to 

Pompeo for having defective equipment. See W. Va. Code § 17C-19-3. Pompeo neither drove 

nor acted in any manner whatsoever that would indicate that he was impaired or othern-ise under 

the influence of alcohol. and the officers were not justified in extending the roadside detention 

past the point of ticketing Pompeo for a garden-variety equipment violation. See fliinois v. 

Caballes, 543 U.S. 405, 407, 125 S.Ct. 834, 836, 160 L.Ed.2d 842, _ (2005) ("A seizure that is 

justified solely by the interest in issuing a warning ticket to the driver can become unlavvful if it 

is prolonged beyond the time reasonably required to complete that mission:"). See, lOO, Knowles 

v. Iowa, 525 t.:'.S. 113, 117, 1]9 S.C!. 484, _,142 L.Ed.2d. _ (1998), quoting Berkemer v. 
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J-fcCarty, 468 U.S. 420. 439, 104 S.O. 3138. _. 82 L.Ed.2d 317 (1984) I "A murine traffic stop 

is a relatively brief encounter and 'is more aualogous to a so-called Teny stop ... than to a formal 

arrest .. ··); syl. pt. 2, SUJie v. Sll<Grl, 192 W. Va. 428, 452 S.E.2d 886 (I 994) ('"When evaluating 

whether or not particular facts establish reasonable suspicion. one must examine the to[alit), of 

the circumstances, '''hjeh includes both the quantity and quality of the information knov\-'n by the 

police."). The quantity and quality of the informatjon known to the officers at the time that 

Pompeo was ordered out of the vehicle was insufficient by any objective standard to vest the 

officers \\·;rh the belief that he ",·as under the influence of alcohol. For the Coun to hold 

olhenvise would require tIlls Court to find that a reasonable ruticulable suspicion that a motorist 

is driving under the intluence of alcohol is substantiated merely by the faint odor of alcohol on 

the driver's breath and red eyes. 

9). For all orders of revocation occurring after June 1, 20 I 0, such order cannot be upheld 

unless it is first detennined thaI the driver was lawfully arrested. \V. Va. Code § 17C-5.'\-2(t). 

10). The U.S. Constitution:s Fourth Amendment prohibits unreasonable searches and 

seizures, and the prohibition applies to the States via the Fourteenth Amendment. Afapp v. Ohio, 

367 U.S. 643, 81 S.C!. 1684,6 L.Ed.2d 1081 {1961}. 

11). Pompeo was not free to leave once stopped, and accordingly. his FoWih Amendment 

rights were triggered during the encounter. Muscatel! v. Cline, 196 \V. Va. 588, 601,474 S.E.2d 

518, 531 (1996). 

12). Probable cause is a prerequisite to a la~ful arrest. See U.S. Const. Amd. 4; W. Va. 

COIlSt. An. lIL § 6. See. 100, SyJ. pt. 2 (in relevant part), Stare v. Jone~. 193 W. Va. 378,456 

S.E.2d 459 (1995) ('"the police cannot seize an individual, involuntarily take him to a police 
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station. and detain him ... while lacking probable caU5e to make an arrest."). See, 100. SyJ. Pt. 3 

Un part), Hilll'. Cliile, 193 W. Va. 436. 457 S.E.2d 113 (1995). 

13). Probable cause to make a misdemeanor arrest \\-'ithout a warrant exists when the facts 

and circumstances \\ithin the knowledge of the arresting officer are sufficient to warrant a 

prudent man in believing that a misdemeanor is being committed in his presence. Syllabus, 

Simon v. r-Vesl Virginia Depl. a/Motor Vehicles, j 81 W. Va. 267, 382 S.E.2d 320 (1989). 

14). As a matter of law, insufficient probable cause existed for Patrolmen Goddard and 

Prager to effect the arrest of Pompeo for driving under ihe influence of alcohol in light of the fact 

that not a single SFST. including the PBT tesl, OLS lest, ,\VAT test, and HGN test, were 

administered correctly by Patrolman Prager. 

15). The conclusion that probable caused to arrest was lacking is reinforced by the facts 

that: (1) Pompeo drove his vehicle in a completely nonnal fashion; (2) he did not slur his speech; 

and (3) he walked completely normally in exiting the vehicle and walkjng to the roadside. His 

actions were, as a matter of law, not indicative that he \va" under the influence of alcohol. 

16). The PBT soug..ht to be administered to Pompeo was not offered in conformity with 

West Virginia Code § 17C-5-5. which provides, in relevant part, that "[a]ny preliminary breath 

analysis required under this section must be administered v\.-ith a device and in a manner 

approved by the department of health for that purpose." (Emphasis added). Pursuant to West 

Virginia C.S.R § 64-10-5.2(a), (he "law enforcement officer shall prohibit the person from 

drinking or smoking for at least fifteen minutes before conducting the [preliminary] breath test." 

(Emphasis added). See. TOO. D\\-1 Detection and Standardized Field Sobriety Testing, Virginia 

State Police (2006) a( VIJ-8 C'It takes approximately 15 minutes for the residual alcohol to 

evaporate from the mouth. The only sure way to eliminate this factor is to make sure the suspect 
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does not iake any alcohol for at least 15 to 20 minutes before conducting a breath le51."). 

Although Pompeo lawfully refused the PBT. his ref~lsal carulot have been considered. as even 

[hat, because of the failure of the officers to honor the fifteen t15) minute waiting period before 

offering it to him to ensure that he had neitller consumed alcohol nOT smoked anything during 

that period of time. See Reed v. Hill, 235 W. Va. 1,8.770 S.E.2d SOl, 508 (2015). Accordingly, 

any reference whatsoever to the PBT results must be excluded as a matter of law. 

17). ):0 objective evidence existed or was developed at the roadside to substantiate that 

Pompeo was operating a motor vehicle while under (he influence of alcohol given that his speech 

\\'"as normal, that he exited his vehicle normally, and walked to the roadside nonnally and stood 

nonna]]y. The Commissioner concluded that. because Patrolman Goddard believed that be had 

to ask Pompeo t\~·;ce for his license and avoided making eye contact with the officer, iliis, 

coupled with the faint odor of alcohol, an acknowledgment of having consumed alcoholic 

beverages, and bloodshot eyes, eSlablished a "reasonable basis" to extend the traffic detention. 

See Final Order at p. 6. Hov'iever, each one of these facts is perfectly innocuous w"hen 

considered either separately or in their totality and fall far short of the requisite quantum of proof 

necessary to establish reasonable suspicion under Sluan, 192 W. Va. 428, 452 S.E.2d 886. This 

conclusion is reinforced all the more when considering not only a complete absence of any 

driving conduct wharsoever substantiating that Pompeo operated his motor vehicle while in an 

impaired fashion and under lhe influence of alcohoL but also the express testimony of Patrolman 

Goddard iliat: there was nothing about the manner or speed in which Pompeo produced his 

driver's information (license, et cetera) iliat was indicative of impairment (tr. of February 9, 

2011, hearing at p. 41. I. 9- J5) and that it is perfectly la\'..ful to consume alcoholic beverages and 

thereafter operator a motor vehicle in West Virginia (IT. of February 9, 2011, hearing at p. 46, 1. 
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20-22; p. 47, 1. 1-17). ~·1oreover. 1he concession of Pau'olman Prager that an~ number of reasons 

might account for bloodshot eyes other than alcohol related impaim1'em renders this variable, 

without more, similarly immaterial 10 a finding of reasonable suspicion that Pompeo was under 

the influence. See tr. of July 7, 2011. hearing al p. 34. 1. 13-22; p. 35, 1. 1-22; p. 36, 1. l-7. 

Stated odlerwise. their observations cannot have reasonably led them to suspect that Pompeo 

"~bard] committed, (\'I.:as] committing, or [was] about to commit a crime ...." Uniled Slales v. 

Brignoni-Ponce, 422 U.S. 873, 88 i (1975) (defining reasonable slIspicion) (citation omitted). 

J8). \1oreover, the HGN was administered improperly, because, as Pau'olman Prager 

testitied, he did not observe the requisite number of sweeps or holds in passing the stimulus 

before Pompeo's eyes. See ~atjonal Highway TranspOl1ation Safety Administration ("':\,HTSA") 

manual standards at p. VIll-7 (2006). Because of the improper administration of the test. the 

purported failing results must, accordingly, be discoumed as both compromised and unreliable. 

See NHTSA manual standards at p. VIII-19 elT IS 1\ECESSARY TO El\1PHASIZE THAT 

VALIDATION [OF SFSTs] APPLIES ONt Y WHEN: THE TESTS ARE AD?vJ:INISTERED IN 

THE PRESCRIBED, STANDARDIZED l\1Al"~\rER . . . IF :\NY O~T OF THE 

STANDARDIZED FIELD SOBRlETY TEST ELEMENTS IN CHANGED, THE VALIDITY 

IS C01vIPROlvfISED.") (emphasis in the original). See, too. White v ..Miller, 228 W. Va 797, 

805-806, 724 S.E.2d 768 , 776-777(2012) (recognizing and approving of extrajurisdictionaJ 

authorities that require administration of the HGN test pursuant to "'NHTSA protocol by a 

properly trained officer'" in order to be admissible and to show driver impainnent). 

19). The \VAT test results must be excluded as a matter of law, because Patrolman Prager 

failed to contirm from Pompeo that he understood the instruciions, see DWl Detection and 

Standardized Field Sobriety Testing, Virginia State Police (2006) at VIIl-9, a portion of the 
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testified to by rhe ofticers). their testimony was someho\v dispositive on the question of his claim 

that he suffered from breathing diffict:U.ties. The Commissioner"s en·or lies in the fact that there 

'was no foundation whatsoever offered by the officers to substantiate that they were qualified to 

offer such testimony, and. indeed, Patrolman Prager testified that he lacked any such 

qualifications. :'Jloreover, the Commissioner's conclusion that the opinion evidence offered by 

Patrolman Prager to the extent that he believed that Pompeo \.\'as '"feigning an attempt to blow·' 

into the secondary chemical testing dC\'ice was unsubstantiated by evidence in the record 

furnishing a foundation for such opinion evidence. 

27). In the absence of any subslantive evidence or any valid "refusal" of a secondary 

chemical iest, no evidence exists upon \',:hich to found the instant order of revocation on any 

basis, i.e., for driving under the influence of alcohol or for measurable alcohol. 

28). The legal authorities relied upon by the Commissioner in reaching her conclusion 

have no factual or legal applicability whatsoever to what transpired with Pompeo in the instant 

matter. Jordan v. Roberts, 161 \V.Va. 750, 758-759. 246 S.E.2d 259, 265 (1978), involved a 

motorist's refusal to take The test coupled with ills claim [hat the aJTesring officer did not advise 

him of the implications of refusing to take the test. State v. Berry: 165 W.Va. 783, 785, 271 

S.E.2d 776, 777 (1980), involved an arrestee refusing to take the seco11dary chemiaal test until he 

had an opportunity to consult \viIh a lawyer. Gibbs v. Bechtold, 180 W.Va. 216, 217, 376 S.E.2d 

110, 111 (1988), involved a motorist ''''ho refused to take [he [esf~ although she later claimed that 

her head injwies sustained in the collision interfered with her understanding of the implications 

of refusing to take the test. None of the authorities relied upon by the Commission involved 

instances where, as here, the driver clearly is attempling 10 lake the leST on a .....ideotape yet is 

incapable of registering a testable sample. 
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30). In her decision. the ACHE notes that Petitioner did not testilY or ·offer e\'idence to 

rebut the finding that he \vas operating a motor \ chicle while und~r the influence of akohol or 

othen-vise otfer evidence that he su1fered from breathing difficulties. St'f.' Final order a1 p. 7. 

This statement is only partialiy accurate. \Vhile Pompeo elected not to testit~·, lijs statement 

concerning his breathing dif1icuJties is well-established in the record. and, as noted, the officers 

testified that they were in possession of no evidence v.·hatsoever to refute this claim. Apparently, 

the ACHE confuses the burden of proof in this matter, which is bom exclusively by the 

Commissioner. As well, while Pompeo otherwise offered no evidence at the hearing, he more 

than amply refuted the officers' essential contentions through the cross-examination of his 

counsel. See Pennsylvania v. Ritchie, 480 C.S. 39, 52, 107 S.Ct. 989, 998, 94 L.E.d2d 40 

(1987), quoling United SlaTeS v. Abeim 469 U.S. 45, 50, 105 S.Ct. 465, 468, 83 L.Ed.2d 450 

(1984) C'Of course, the right to cross-examine includes the opportunity to show that a witness is 

biased, or that the testimony is exaggerated or unbelicvable[.]") (other citations omitted). 

31). Tms Cowi concludes, as a matter of law that the Commissioner clearly erred in 

\-veighing the facts and in applying the requisite law and legal standards required to reach her 

concl Hsions. 

32). In light of: the substantial, reliable, and probative evidence established by the 

record as a \-,,'bole contradicting the ACHE's legal conclusions; based upon the ACHE"s clear 

error c.oncerning her factual findings; and in light of the ACHE's abuse of discretion in 

reaching her findings and conclusions, this Court holds, as a matter of law, that the April 27, 

2016, Final Order of the ACHE be vacated and the operator's privileges of Petitioner, Joseph 

D. Pompeo, be restored and reinstated to him in their entirety. It is so ORDERED. It is 

further 
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ORDERED that the Circuit Clerk shall provide an attested copy of this Order to counsel 

for [he parties. 

To which ruiings the respective objections of the pariies hereTO are hereby noted. 

ENTER this 30Th day of January. 2017. 

Judge David J>Sims' 

Acopy, Teste: 

~~~ 
Circuit Clerk 
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