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RESPONSE TO PETITIONERS' ASSIGNMENTS OF ERROR 

1. The unanimous jury verdicts were not in any way tainted by the presence of 

individuals in the Courtroom who listened to the case without incident, demonstration or 

outburst. The spectators were not agents or employees of the Respondents and they were not 

paid or in any way compensated for their attendance in the audience. There was also not credible 

evidence that the individuals tampered with any testimony of proposed witnesses at trial. 

2. The unanimous jury verdicts were not adversely affected by the distant, passing 

knowledge of Juror, Mart Lane, and the respondent's corporate representative, Tom Lusk. 

During voir dire, Petitioners' counsel failed to ask if any prospective juror knew the 

Respondents' two corporate representatives. Additionally, Juror, Mart Lane, would not have 

even been a juror deciding this case if it weren't for the demand made by Plaintiffs' Counsel that 

Mr. Lane bypass another alternate juror to serve on the jury. Lastly, Plaintiffs' counsel failed to 

request a hearing to determine the nature and extent of any relationship between andlor 

knowledge of Mr. Lusk and Mr. Lane when it was first brought to the attention of the Court, thus 

waiving any further objection. 

3. The unanimous jury verdicts in favor of the Respondents were clearly supported 

by the evidence, were in accordance with the law, and must be affirmed on appeal. 

COUNTER-ST ATEMENT OF THE CASE 

Beginning on April 11, 2016, the Petitioners presented their claims to a jury in the Circuit 

Court of Wyoming County. Following almost four (4) weeks of trial, the jury returned a 

unanimous verdict that the Respondents' mining operations did not contaminate the residential 

wells of the Petitioners. See Circuit Court of Wyoming County Final Order dated June 6, 2016, 

Appendix pg. 279-310. Subsequent to the issuance of the Court's Final Order granting judgment 
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in favor of the Respondents, the Petitioners filed their post-trial motions seeking to set aside the 

verdicts and for a new trial. Appendix pg. 311-316. After holding hearings on said motion on 

July 13, 2016 and December 14, 2016, the Circuit Court of Wyoming County denied the 

Petitioners' motions and this appeal followed. 

COUNTER-STATEMENT OF THE FACTS 

In approximately 170 pages of jury selection transcript, Petitioners' counsel never asked 

any potential juror if they knew the Respondents' corporate representatives. Counsel's only 

question to prospective jurors was whether or not the prospective juror has family members or 

close friends that worked for the Respondents. Appendix pg. 27, 118. 

On April 12, 2016, Mart Lane was seated as Alternate Juror No.8 in this case. Appendix 

Pg. 170-171. Deborah Tolliver had previously been seated as Alternate Juror No.7. Appendix 

pg. 148. Prior to the start of the proceedings on April 13,2016, the Court advised counsel that 

Juror No.5, Johnny Bailey, was going to have to be excused due to some health issues. 

Appendix pg. 176. Technically at that time, Alternate Juror No.7, Deborah Tolliver, should 

have moved into Mr. Bailey's vacant juror spot; however, Petitioners' counsel basically 

demanded that Mart Lane be seated as regular Juror No.5. Appendix pg. 177. Petitioners' 

counsel told the Court "Let's get him out of here (Bailey) and let's put Mart Lane on the front 

row". ld. After Respondents' counsel did not object, Mr. Lane was seated as a regular juror just 

as Petitioners' counsel had demanded. Appendix page 178. 

Very early in the trial, possibly on April 14, 2016, one of the Petitioners, Paulette 

Blankenship, indicated that she saw Mr. Lusk and Mr. Lane shake hands, laugh and say 

something to the effect that they knew one another. Appendix pg. 462-464. This brief 

conversation was immediately brought to the Court's attention and after some discussion, the 
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Court took no action, remarking that "Wyoming County was a small place, people know each 

other". Appendix pg. 488-489. However, Petitioners' counsel also took no further action in 

response to the Court's comments. Counsel did not request that Mr. Lane be immediately 

stricken as a juror, nor did he ask the Court for further inquiry into the exact relationship between 

Mr. Lusk and Mr. Lane. Appendix pg. 489. The same inquiry that took place post-trial on 

December 14, 2016 could have taken place when the issue was first brought to the Court's 

attention and at a time when Petitioners' counsel could have requested that Mr. Lane be stricken 

and that Alternate Juror No.7 be seated. 

While it is true that members of the United Mine Workers of America ("UMWA") 

attended the trial, they did so not at the request of the Respondents, nor were they paid by the 

Respondents to attend. Appendix pg. 331, 333, 341,478. The UMWA members attended the 

trial to gather facts about the case and to support their union brothers and sisters who were 

actively working at the Respondents' coal mines. Appendix pg. 343. 

Contrary to counsel for the Petitioners' assertion, there is no proof that UMWA 

members' discussions about the case were overheard by the jury members. Paulette Blankenship 

filed an Affidavit in support of the Petitioners' Motion to set aside the jury verdicts and for a new 

trial. Appendix pg. 355-356. The Affidavit mentions nothing about the alleged discussions by 

UMWA members being overheard by the jurors. Id., appendix pg. 466. Additionally, no such 

occurrence was ever reported to the court during the trial. 

Similarly, there is no evidence to support the allegation that the UMWA members 

intimidated a potential witness, other than the self-serving statements of one of the Petitioners, 

Angela Jordan. The potential witness, Eric Scott Sowards, stated that he was told by the UMWA 

members to tell the truth. Appendix pg. 449-450, 457. Ms. Blankenship admitted that she did 
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not hear any of the UMW A members telling Sowards to testify in a certain way at trial. 

Appendix pg. 460-461, 467. Mark Lester who was present in the group who talked to Mr. 

Sowards on the day he was supposed to testify also confirmed that Sowards was nervous and was 

told to "get up there and tell the truth". Appendix pg. 478. After the trial, Sowards was not 

"immediately rehired" by the Respondents. He was recalled from the UMWA panel in June of 

2016, as he was the first person to be rehired on the UMWA panel for a refuse hauling job. 

Appendix pg. 455. 

As set out in the Respondents' closing argument, the evidence submitted by the 

Petitioners lacked any teeth. The Petitioners' experts had lots of theories, but no hard data to 

back up the theories. When all the evidence was laid out, several things were made clear to the 

jury. The water leaving the Respondents' mine site did not have the same "DNA" as the water in 

the Petitioners' wells, the Petitioners' experts failed to consider the pre-mining water data of the 

area and the West Virginia DEP had concluded that the Respondents' mining operation had not 

adversely affected any of the Petitioners' residential water wells. There was simply an 

overwhelming amount of evidence to support the jury verdicts and the decision of the Court to 

deny the Petitioners' post-trial motions. 

SUMMARY OF ARGUMENT 

The Respondents assert that the decision of the Circuit Court of Wyoming County to 

deny the Petitioners' motions was supported by the evidence of record and was in accordance 

with law. The presence of UMW A members who observed the trial had nothing to do with the 

ultimate outcome of the case. The Petitioners' arguments concerning Juror, Mart Lane, are 

without merit and were waived by Petitioners' counsel by his failure to request a hearing before 

the Court at a time when Mr. Lane could have been removed as a juror. Simply stated, 
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Petitioners' counsel demanded that Mr. Lane be a juror in this case until the jury returned 16 

unanimous verdicts in the Respondents' favor. As such, the jury verdicts and the orders of the 

Circuit Court of Wyoming County must be affirmed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to the criteria set out in Rule 18(a) of the West Virginia Rules of Appellate 

Procedure, undersigned counsel does not believe that an oral argument before the Court is 

necessary. 

ARGUMENT 

I. 	 The Trial Court's Failure to Set Aside the 16 Jury Verdicts and Grant a New 
Trial Based Upon the Attendance of UMWA Members in the Audience at 
Trial Was Not Clearly Erroneous and Was in Accordance With Law. 

Initially, it should be pointed out that contrary to the arguments of the Petitioners, the 

UMWA members who attended the trial and sat in the audience were not employees or agents of 

the Respondents and there was absolutely no credible evidence of witness intimidation. UMWA 

members who were questioned by Petitioners' counsel indicated that they attended the trial to 

gather information about the case and show their support for UMW A members who were 

working at the Dynamic Energy, Inc. surface mine. The UMWA members were not requested to 

attend the trial by the Respondents and their attendance was peaceful and non-distracting. 

The evidence of record also fails to support a finding that the UMWA members 

intimidated any witness and there is no credible evidence that UMWA members discussed the 

case, where the discussions could be heard by the jurors. At the post-trial hearing on December 

14, 2016, Petitioner, Paulette Blankenship, testified that she heard the UMWA members 

discussing the case in a loud voice, such that it could be heard by the jurors. However, on cross

examination, she admitted that no such assertion had been made in her affidavit which was filed 
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in support of the Petitioners' post-trial motion and no such occurrence had been reported to the 

Court at the time of its alleged occurrence. Appendix pg. 355-356, 466. Clearly, Blankenship's 

assertion is self-serving and was not credible. Petitioners' assertions of witness intimidation 

were likewise self-serving and not credible. Petitioner, Angela Jordan, testified that a former 

Dynamic Energy employee, Mr. Sowards, told her that he had dumped refuse material into the 

hollow fill at the site. However, Mr. Sowards vehemently testified that he did not tell Ms. Jordan 

that he had dumped refuse material into the hollow fill and also stated that he had never done so. 

When Mr. Sowards was questioned by Petitioners' counsel on the day he was to testify and he 

again stated that he had not dumped refuse material into the hollow fill, Petitioners' counsel, 

without any proof, then alleged that Mr. Sowards had been intimidated by the UMW A members 

and coached to lie about the issue. Mr. Sowards denied that he was intimidated and other 

members of the UMW A testified that Mr. Sowards was told to not be nervous and to tell the 

truth if called to testify. The Petitioners produced no credible proof to the contrary. 

Petitioners' counsel also wants to suggest as support for his argument, that after the trial 

was over, Mr. Sowards was recalled after a four year layoff. However, Mr. Sowards clearly 

testified that he was the first person on the UMW A panel to be recalled and that the company 

recalled him to work when it needed additional truck drivers. 

The cases cited by the Petitioners provide no guidance on this issue and are easily 

distinguishable from the fact situation at hand. The Petitioners cited this Court to the decision in 

Stale v. Franklin, 174 W. Va. 469, 327 S.E.2d 449 (l985); however, that decision involves a 

criminal case and the facts involved a juror and the Sheriff who were wearing MADD buttons. 

The case at hand only involves citizens who attended the trial and wore clothing that identified 

them as UMWA members. The wearing of clothing identifying individuals in the audience as 
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UMWA members did nothing to pressure or prejudice the jury. In fact, there was very little 

testimony at trial that identified the Respondents' mining operation as a union or non-union 

mine. Relying upon this Court's statements in State v. Richey, 171 W. Va. 342,298 S.E.2d 879 

(1982), "the ultimate question is whether, if the .. , hearing is left open, there is a clear likelihood 

that there will be irreparable damage to the Defendant's right to a fair trial." The appearance of 

the UMWA members, wearing clothes that identified them as such, did not clearly establish that 

the Petitioners would not get a fair trial. 

II. 	 The Trial Court's Failure to Set Aside the 16 Jury Verdicts and Grant a New 
Trial Based Upon an Alleged Relationship Between a Juror and One of the 
Respondents' Corporate Representatives Was Not Clearly Erroneous, Was 
Supported by the Facts and Was in Accordance With Law. 

As pointed out by the Petitioners, "a new trial will be granted only when the prospective 

juror's willful or inadvertent failure during voir dire, to disclose relevant information suggests 

actual or probable bias or prejudice, not merely because the complaining party has been, in 

effect, denied a preemptory strike of a particular prospective jury." McGlone v. Superior 

Trucking Co.• Inc., 178 W. Va. 659, 669; 363 S.E. 2d 736, 746 (1987). Additionally, this Court 

has held that an order to grant a new trial based upon the alleged disqualification or misconduct 

of a juror, the moving party must establish that the juror was disqualified, the moving party was 

diligent in his or her efforts to ascertain the disqualification and prejudice resulted from the 

juror's participation. West Virginia Human Rights Commission v. Tenpin Lounge. Inc., 158 W. 

Va. 349, 357; 211 S.E.2d 349, 354 (1975). Upon review of the record and for the reasons set out 

below, the Trial court did not abuse its discretion in denying the Petitioners' post-trial motions 

on this issue. 
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Initially, it must be pointed out that the subject juror, Mart Lane ("Lane"), did not fail to 

disclose relevant information during jury selection regarding his knowledge ofthe Respondents' 

corporate representative, Tom Lusk ("Lusk"). At no time during jury selection did Petitioners' 

counselor the Court ask any of the prospective jurors if they knew or had any relationship with 

the Respondents' corporate representatives. Petitioners' counsel only asked the prospective 

jurors whether or not the prospective juror had family members or close friends that worked for 

the Respondents. Appendix pg. 27, 118. It also is clear that Land and Lusk are not "dose 

friends" and were only mere acquaintances, at best. As such, Lane did not fail to honestly 

disclose information regarding his knowledge of Lusk during voir dire. Lusk testified during the 

post-trial hearing that he knew Land and other members of his family and that he had preached at 

some of the funerals of the Lane family. He also testified that Lane was not a member of the 

church where he preached and they did not socialize together in any way. Clearly, Lane was not 

disqualified, per se, because he knew Lusk. 

Additionally, the Petitioners were not diligent in pursuing the disqualification of Lane as 

a juror and they cannot now daim error. Had it not been for Petitioners' counsel, Lane would 

not have even been seated as a deciding juror in this case. Lane was originally, Juror Number 8, 

the second of two alternates. However, when a juror had to be excused very early in the trial, the 

first alternate juror was not made a deciding juror because of the demand of the Petitioners' 

counsel. Counsel, Kevin Thompson, told the Court, "Let's get him out of here (Bailey) and let's 

put Mart Lane on the front row." Appendix pg. 177. Had it not been for this statement, Juror 

Number 7, the first alternate, would have moved into seat number 5 and would have been a part 

of the jury deciding the case instead of Lane. 
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Also, when the issue of the relationship between Lusk and Lane was brought to the 

court's attention, the Petitioners didn't diligently inquire into the alleged relationship at that time 

and didn't diligently pursue disqualification. This brief conversation during a break between 

Lusk and Lane was immediately brought to the Court's attention and after some discussion, the 

Court took no action, remarking that "Wyoming County was a small place, people know each, 

other". Appendix pg. 488-489. However, Petitioners' counsel also took no further action in 

response to the Court's comments. Counsel did not request that Mr. Lane be immediately 

stricken as a juror, nor did he ask the Court for further inquiry into the exact relationship between 

Mr. Lusk and Mr. Lane. Appendix pg. 489. The same inquiry that took place post-trial on 

December 114, 2016 could have taken place when the issue was first brought to the Court's 

attention and at a time when Petitioners' counsel could have requested that Mr. Lane be stricken 

and that Alternate Juror No.7 be seated. 

Lastly, the Petitioners can point to no prejudice that resulted from Lane's participation as 

a juror. The jury, after almost 4 weeks of trial, returned 16 unanimous jury verdicts in favor ot 

the Respondents. Lane was just one of the jury panel and was not the jury foreman. There is 

simply nothing in the record to suggest that Lane's participation as a juror somehow prejudiced 

the Petitioners. As a result, the Petitioners cannot establish any of the factors set out in Tenpin 

Lounge to support their Motion to Set Aside the Jury Verdicts and For a New Trial. 

III. 	 The Trial Court's Refusal to Set Aside the 16 Jury Verdicts and Grant a New 
Trial Was Not Clearly Erroneous, Was Supported by the Facts and Was in 
Accordance With Law. 

The case law cited by the Petitioners correctly sets out the legal standard for setting aside 

a jury verdict and ordering a new trial. However, upon review of the evidence introduced at trial, 
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it is overwhelmingly obvious that the Petitioners failed to meet that standard and that the Trial 


Court's denial of their Motion to Set Aside the Verdicts and for a New Trial was proper. 


It is important to note that the Petitioners cite to no specific items of proof which would 

overcome the assumptions and presumptions that the Trial Court must make when reviewing a 

motion to set aside a jury verdict and for a new trial. The fact of the matter remains that the 

evidence did not support a jury verdict in favor of the Petitioners. 

As set out earlier, the Petitioners relied upon experts who had a scripted theory of how 

the Petitioners' water wells were affected by the Respondents' mining operation; however, they 

had no data to back up those scripted theories. The Respondents on the other hand, provided 

hard data such as water samples from the mining operation which clearly showed that the water 

coming off the mining operation did not match the water in the petitioners' water wells. The 

Respondents also produced background water data which clearly showed that the Petitioners' 

water wells were less than pristine, prior to any mining by the Respondents. The Petitioners also 

fail to acknowledge that the West Virginia DEP, an agency mandated to cite all violations of 

laws and regulations, determined that the Respondents' mining operation had not adversely 

affected the Petitioners' water wells. Clearly, the evidence of record supports the decision of the 

Circuit Court of Wyoming County which denied the Petitioners' Motion to Set Aside the Jury 

Verdicts and for a New Trial. 

CONCLUSION 

Based upon the foregoing, the Respondents, Dynamic Energy, Inc. and Mechel 

Bluestone, Inc., respectfully move this Court to affirm the jury verdicts and the Orders of the 

Circuit Court of Wyoming County in favor of the Respondents. 
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