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PETITIONERS' ASSIGNMENTS OF ERROR 


1. The verdicts will result in a miscarriage of justice because individuals, agents or 

employees of the Respondents, intimidated the jury and tampered with the testimony of at least 

one witness which was observed by counsel and Petitioners. The agents or employees of the 

Respondents substantially interfered with Petitioners' prosecution of their case and right to a fair 

trial which, in part, resulted in the verdicts for the Respondents. 

2. The verdicts will result in a miscarriage of justice because defense corporate 

representative and local family pastor Tom Lusk and Mart Lane, the individual who later became 

Juror number 5, had a church-based pastoral type relationship which was not disclosed during 

voir dire or jury selection. Petitioners would have attempted to strike Mr. Lane had they known 

of this disqualifying relationship which the Respondents and Mr. Lane failed to disclose. The 

failure to disclose this relationship, in part, resulted in the verdicts for the Respondents. 

3. The verdicts were against the plain preponderance of the evidence and the Circuit 

Court should set them aside and grant a new trial. 
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ARGUMENT 


1. The Circuit Court of Wyoming County erred in not granting the Motion to 

set aside the jury verdict and grant a new trial because there was jury interference and 

witness intimidation by agents or employees of the Respondents. 

Respondents claim that there was no credible evidence of jury or witness intimidation, 

but that argument simply ignores the adduced testimony and evidence in this case. During jury 

selection, a UMWA scout was sent to observe the proceedings. Pgs. 329-45. However, on the 

following day which was the first day of trial, like in State v. Franklin, the courtroom was filled 

with approximately twenty (20) UMW A members, some of whom did not live or work in 

Wyoming County, in attire which identified them as miners. Pgs. 88-89, 320-4, 344, 423-424 

(photographs) & 475-82 (December 14, 2016, hearing testimony of Mark Dwayne Lester and 

James Robert Jewell), Id., 174 W.Va. 469, 327 S.E.2d 449 (1985). The Circuit Court remarked 

that: "[ must say that [ believe this to be the first time that [ have ever seen an attempt to 

influence the outcome of a trial by public display in a courtroom." Pgs. 324-5 (emphasis 

added). 

The appearance of the UMWA miners was orchestrated by "someone in D.C." and Joe 

Carter, District 17 Vice-President, who ordered Gary Trout to gather other individuals to lend 

support. Pgs. 330-46. Thus, this case had importance to the national and local UMW A 

leadership. The UMW A miners were directed to be there to "listen to the facts and support the 

workers down there" because over 100 UMW A miners could lose their jobs. Id. The Circuit 

Court denied any effort for a mistrial. Pgs. 338, 349 & 350. Afterward, the UMWA miners 

would congregate outside the courthouse before trial and during breaks as the jurors entered and 

exited the courthouse. Pgs. 405-6, 423-4 (photographs), 459-61 & 475-82 (December 14,2016, 
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hearing testimony of Mark Dwayne Lester and James Robert Jewell). The UMWA miners also 

could be heard discussing the evidence in Petitioners' case as the jurors exited the courtroom 

which was loud enough to be heard by the jurors. Pgs. 417-8 & 461-2. 

If the UMW A miners truly were on a fact finding mission, then they would have 

continued to send a scout to the proceedings. However, the UMWA miners wanted to and did 

make a prominent display en masse at trial. This case is similar to the facts in State v. Franklin 

which warranted a new trial. Id. Such as in Franklin, the UMWA miners' public display was 

intended to deny the Petitioners a fair trial and assure that Respondents would win the trial. 

Respondents rely on the holding in State v. Richey, but the holding in that case is distinguishable 

from this case. Id., 171 W.Va. 342,298 S.E.2d 879 (1982). Unlike in Richey, the spectators in 

Franklin were clearly distinguishable from other visitors in the courtroom and, led by the sheriff, 

they constituted a formidable, albeit passive, influence on the jury. Franklin, 174 W.Va. at 475, 

327 S.E.2d at 455. A situation almost identical to Franklin occurred in this case. The Petitioners 

were denied a trial free from a coercive or intimidating atmosphere. The Circuit Court erred in 

not setting aside the verdicts and granting a new trial and this Court should reverse that decision. 

Furthermore, contrary to the assertions of the Respondents, the UMWA miners 

intimidated a witness at trial. On May 2, 2016, the UMW A miners tampered with the testimony 

of fact witness Eric Scott Sowards which was observed by counsel and Petitioners. There is no 

dispute that at the time, Mr. Sowards was a laid-off miner of Respondents since 2013. Pgs.431

59. Mr. Sowards purportedly informed Petitioner Angela Jordan about his activities, including 

illegally burying slurry outside Respondents' permits, while employed with Respondents and he 

was subpoenaed by Petitioners to testify at trial about those activities. Pgs. 400-7, 411-2, 418. 

On the day Mr. Sowards came to court, he was surrounded by UMWA miners who began 
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discussing his testimony in an agitated manner. Pg. 406-7, 416-7, 447-50, 460 & 475-82. Mr. 

Sowards then denied what he purportedly told to Ms. Jordan and he was not called as a witness 

by Petitioners because of his change in testimony. Pgs. 442 & 444-5. Afterward, Mr. Sowards 

began attending the trial with the other UMWA miners. Pgs. 405, 423-4 & 450-1. Prior to being 

subpoenaed, Mr. Sowards had not attended trial. Pg. 416. After the trial, Mr. Sowards 

immediately was rehired by Respondents after being laid-off for approximately four (4) years. 

Pg. 451. Respondents suggestion that Mr. Sowards' rehiring was a coincidence simply is not 

credible given the facts of this case. 

The undisputed facts of this case are that the Circuit Court failed to take any action 

whatsoever against a predominant group of UMW A miners who were tooth and nail opposed to 

any finding that Respondents were liable to Petitioners. The UMW A miners, in mining regalia, 

conducted meetings as the jurors came into the courthouse, gathered outside during all breaks 

and as the jurors left for the day. The presence of the UMW A miners wearing mining attire and 

the pressure and their activities did irreparable damage to Petitioners' right to a fair trial by an 

impartial jury. From the time that the jurors arrived at the courthouse, during all breaks and 

when they left, there was a constant improper reminder to the jury that the case was about more 

than the evidence of the case. Without a doubt, there was a formidable, passive-aggressive, 

improper influence on the jury. In addition, the UMWA miners actively interfered with the 

testimony of Mr. Sowards by immediately confronting him as he entered the courthouse to 

testify and then pressured him to their side, including gathering with them and he later was 

recalled to his old job after a four (4) year lay-off. Under these circumstances, similar to the 

outcome in Franklin, the Circuit Court's failure to grant the Motion to set aside the verdicts and 

for a new trial constitutes reversible error. 

4 




2. The Circuit Court of Wyoming County erred in not granting the Motion to 

set aside the jury verdict and grant a new trial because there was a disqualifying 

relationship between Respondents' corporate representative and a seated juror. 

Respondents continues to downplay the relationship between juror Mart Lane and 

corporate representative Tom Lusk, but the record indicates that they were more than mere 

acquaintances. At the December 14,2016, hearing on Petitioners' Post Trial Motion, Petitioners 

first learned that defense corporate representative Tom Lusk, who sat at counsel table during jury 

selection and the trial, specifically knew juror Mart Lane and his family by name because he is 

the pastor of a local church for the past forty-two (42) years. Pgs. 469-71; Syl. pt. 5, McGlone v. 

Superior Trucking Co., Inc., 178 W. Va. 659, 363 S.E.2d 736 (1987); Syl. pt. 1, State v. Varner, 

212 W.Va. 532, 575 S.E.2d 142 (2002) (per curiam). There is no dispute that Mr. Lusk 

conducted funerals for Mr. Lane's family members. Id. Prior to this time, Petitioners were 

unaware of this fact and would have attempted to strike Mr. Lane for cause if they had known 

this infomlation. Pgs.311-356. 

Respondents blame Petitioners for not being more diligent in discovering the nature of 

the relationship between Mr. Lane and Mr. Lusk, but that information was kept from Petitioners 

until after trial. During jury selection, Mr. Lane denied having any interest with Respondents 

Dynamic Energy, Inc. or Mechel Bluestone, Inc., despite corporate representative and local 

family pastor Tom Lusk sitting at counsel table. Pgs. 149 & 170-1. Mr. Lane also denied he had 

any bias or prejudice for or against any party while he was looking at Mr. Lusk at counsel table. 

Pg. 151. On April 13,2016, Mart Lane was seated as a juror due to the illness of a then seated 

juror. Pgs. 174-9. During the trial, Mr. Lusk was observed talking with Mr. Lane whereby Mr. 

Lusk indicated to Mr. Lane that he knew him and Mr. Lane reciprocated as the two were 
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acquaintances which was not disclosed during jury selection. Pgs. 462-4. Petitioners brought 

this conversation to the Circuit Court's attention at the time it occurred and Respondents' 

counsel downplayed the relationship between Mr. Lusk and Mr. Lane and based upon this 

explanation, the Circuit Court took no action, remarking "Wyoming is a small place, people 

know each other." Pgs. 488-9. 

Mr. Lane's impartiality was in serious question since he, in the presence of corporate 

representative and local family pastor Tom Lusk, failed to answer honestly material questions on 

voir dire about his relationship with Respondents and any potential bias or prejudice. If Mr. 

Lane would have answered honestly, then his correct responses would have provided a valid 

basis for Petitioners to challenge him for cause. The church-based relationship between juror 

Lane and corporate representative Lusk created the appearance of impropriety, affected Mr. 

Lane's impartiality and affected the fairness of a trial. See Syi. pt. 2, West Virginia Dep't of 

Highways v. Fisher, 170 W. Va. 7, 289 S.E.2d 213 (1982). This Court in Postlewait v. City of 

Wheeling, upheld the grant of a new trial because, similar to this case, a juror failed to disclose 

material information during voir dire examination. Id., 231 W. Va. 1,5-6,743 S.E.2d 309, 313

4 (2012). Under these circumstances, similar to the decision in Postlewait, the Circuit Court's 

failure to grant the Motion to set aside the verdicts and for a new trial constitutes an abuse of 

discretion and reversible error. 

3. The Circuit Court of Wyoming County erred in not granting the Motion to 

set aside the jury verdict and grant a new trial because the verdicts were against the plain 

preponderance of the evidence. 

Despite Respondents' assertions, the verdicts were against the plain preponderance of the 

evidence. Respondents merely present three (3) paragraphs consisting of conclusory statements 

6 




claiming that Petitioners presented no hard data or evidence that area's water supply has never 

been pristine and that Petitioners' refused to acknowledge the West Virginia Department of 

Environmental Protection's determination that the condition of Petitioners' water was not 

adversely affected by Respondents' mining operations. 

The only scientific evidence that matters in this case is the water sample testing results, 

taken by both parties, which prove the presence of dangerous levels of arsenic and lead in the 

Petitioners' well water. Both parties agreed not to challenge the authenticity of the water testing 

lab results offered into evidence, so these results are uncontroverted evidence. 

Respondents make the argument that the water in the area was not pristine before the 

Respondents' began to bury raw slurry in unlined pits upstream from the Petitioners' water 

wells. Petitioners never took the position that the water in their wells was pure water. In 

Appalachian groundwater inventories, there almost always is a background detection of iron. 

However, the jury ignored the plain preponderance of the evidence about the levels of lead and 

arsenic which is uncontroverted evidence that the Respondents' mining operations impacted 

Petitioners' water supplies. 

WVDEP Geologist Dustin Johnson testified at trial that lead and arsenic are not expected 

to be detected in Wyoming County well water. Mr. Johnson admitted that the Petitioners' water 

supplies were impacted by lead and arsenic. After reviewing an array of government documents, 

Mr. Johnson admitted that 1) lead and arsenic are associated with the coal seams at issue in this 

case and 2) coal slurry contains lead and arsenic. Petitioners did not ignore the WVDEP's 

finding that it never assessed responsibility to Respondents' mining operations, rather Petitioners 

presented voluminous evidence that the WVDEP simply chose not to do its job. The plain 
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preponderance of the evidence indicated that the WVDEP protected Respondents rather than the 

Petitioners. 

Contrary to the assertions of Respondents, Petitioners' expert witnesses did not rely on a 

"script." Instead, Petitioners' expert witnesses cited to the uncontroverted water sample testing 

results demonstrating lead and arsenic in the Petitioner's wells, to the government documents 

detailing both the paucity of lead and arsenic in Appalachian groundwater as well as the 

WVDEP's own studies detailing the presence of lead and arsenic in coal slurry. The lead and 

arsenic in Petitioners' wells directly came from Respondents' mining operations. There is no 

dispute that Respondents' failed to line their slurry cells with impervious material before filling 

pits with soupy coal slurry. The jury ignored the trial testimony of a former equipment operator 

of Respondents who testified that, at this particular mine, the coal slurry was dumped straight 

into unlined pits. 

Finally, for most of the trial, the Respondents' expert witnesses and counsel insisted that 

they never buried coal slurry at the head of Cedar Creek. Yet, Respondents' former 

Superintendent Gerald Sloane admitted that the very first place the Respondents dumped slurry 

was at the head of Cedar Creek. During closing argument, after weeks of trying to explain away 

obvious aerial photographic evidence, Respondents' counsel even admitted that Mr. Sloane was 

right about Respondents' mining at the head of Cedar Creek. 

Taken as a whole, the plain preponderance of the evidence is clear: 1) Petitioners' water 

supplies are polluted with lead and arsenic, 2) detections of lead and arsenic are unusual in 

Appalachian groundwater, 3) lead and arsenic commonly are found in coal slurry, 4) 

Respondents' permit required that coal slurry only be dumped into pits lined with material which 

will prevent it from leaching down through the cracked rock into groundwater, 5) Respondents', 
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in violation of permit, dumped coal slurry into unlined pits, and 6) Respondents dumped into pits 

above all of the Petitioners including those Petitioners living in the area. The Circuit Court's 

failure to grant the Motion to set aside the verdicts and for a new trial, under these 

circumstances, constitutes an abuse of discretion and reversible error. 

CONCLUSION 

Based upon the foregoing, Petitioners were entitled to set aside the verdicts and a new 

trial because there was jury interference and witness intimidation by agents or employees of the 

Respondents; there was a disqualifying relationship between Respondents' corporate 

representative and a seated juror and the verdicts were against the plain preponderance of the 

evidence. As such, the Circuit Court of Wyoming County erred in denying the Motion to set 

aside verdicts and for a new trial. WHEREFORE, Petitioners respectfully requests that this 

Court reverse the January 20, 2017, Order of the Circuit Court of Wyoming County which 

denied the Motion to set aside verdicts and for a new trial, along with any other relief deemed 

necessary or proper by this Court. 

Dated: July 31, 2017 PETITIONERS, PLAINTIFFS BELOW, 
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