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I. ASSIGNMENTS OF ERROR 


Respondent James T. Nutt, Trustee of the Tobey Lynn Nutt Declaration of Trust, dated 

January 28, 2004, (hereinafter "James T. Nutt, Trustee") responds to Petitioner's Assignment of 

Errors: 

A. 	 The Circuit Court applied the proper legal standard in issuing the Preliminary 

Injunction in this unique instance. 

B. 	 The Circuit Court considered the evidence before issuing the Preliminary 

Injunction. 

C. 	 The Circuit Court's Order granting the Preliminary Injunction specifically 

provides for Petitioner's compliance "with legal obligations imposed by a third

party governmental agency." 

II. 	 STATEMENT OF THE CASE 

On or about October 28,2016, Respondent, James T. Nutt, Trustee, by counsel, filed a 

Verified Complaint and Motion for Preliminary and/or Permanent Injunction against Petitioner 

MarkWest alleging that Petitioner MarkWest breached various easement and right-of-way 

agreements by failing to properly perform specific reclamation duties on a 319.56-acre tract of 

land used for hunting and recreation purposes (the "subject property") (APP 000005). The 

Verified Complaint alleges that between 2011 and 2014, Respondent, James T. Nutt, Trustee, 

granted Petitioner MarkWest various rights-of-ways and easements upon the subject property for 

(1) multiple oil and gas pipelines, (2) an electrical line, and (3) two temporary access roads. Each 

of these Agreements included specific reclamation requirements. 

Respondent, James T. Nutt, Trustee, contends that Petitioner MarkWest failed to properly 

perform certain of these reclamation requirements after completion ofvarious construction 

activities on the subject property. Petitioner MarkWest denies Respondent, James T. Nutt, 
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Trustee's, allegations and argues that it did meet the specific reclamation requirements. 

Respondent, James T. Nutt, Trustee, seeks damages for the alleged breach of the Agreements and 

also moves for a preliminary and/or permanent injunction that would require Petitioner 

MarkWest to "cease any activities, which will cause damage to or alter [Respondent's] property; 

including by not limited to, digging, excavating, paving, etc., on [Respondent's] property." 

Respondent wishes to prelude Petitioner, MarkWest, from any further attempts to comply with 

the contractual duties. Respondent, James T. Nutt, Trustee, claims that injunctive relief is 

necessary to maintain the status quo and prevent spoliation of evidence. 

The Circuit Court held a Hearing attended by counsel for both Petitioner and Respondent, 

reviewed the Post-Hearing Brief in Opposition to Plaintiffs Motion/Proposed Finding of Facts 

and Conclusions of Law submitted by counsel for both Petitioner and Respondent, and issued an 

Order granting Respondent, James T. Nutt, Trustee's, Motion for Preliminary Injunction (APP 

000001). 

III. SUMMARY OF ARGUMENT 

In light of the specific issues presented in this unique request for injunctive relief, the 

Circuit Court applied the proper legal standard in issuing the Preliminary Injunction. After a full 

Hearing and briefing from both parties, the Circuit Court considered the evidence before issuing 

the Preliminary Injunction. The Circuit Court's Order granting the Preliminary Injunction 

specifically provides for Petitioner's compliance "with legal obligations imposed by a third-party 

governmental agency." 

IV. STATEMENT REGARDING ORAL ARGUMENT 

This case is appropriate for oral argument under Rule 19(a) because it is a case: (1) 

... involving assignments of error in the application of settled law; (2) ... claiming an 

unsustainable exercise of discretion where the law governing that discretion is settled; (3) 

... claiming insufficient evidence or a result against the weight of the evidence; (4) .. .involving a 

narrow issue of law. 
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v. ARGUMENT 


A. The Circuit Court applied the proper legal standard in issuing the 

Preliminary Injunction in this unique instance. 


The Circuit Court was well within its sound discretion, in granting the Preliminary 

Injunction due to the unique issues presented in this case. Before beginning analysis, it is 

important to understand the exact issues before the Circuit Court. The seminal issue in this 

matter is whether Petitioner properly performed all of the various contractual reclamation 

requirements. The best evidence to determine this issue is the existing conditions upon the 

subject property. The Circuit Court understood the reality of the situation and recognized the 

need to preserve the evidence in order to reach a final determination. Thus, the Circuit Court 

granted the Preliminary Injunction in order to provide for preservation of the very evidence 

necessary to decide the case. 

In support of its grant of injunctive relief, the Circuit Court's Order cites the statement of 

the West Virginia Supreme Court ofAppeals that "the function of a Preliminary Injunction, 

whether it be prohibitory or mandatory, is to preserve the status quo until, upon final hearing, the 

Court may grant full relief. "Powhatan Coal and Coke Co. v. Ritz (60 W.Va. 395, 56 SE 257, 

260 (1906)). The unique factual circumstances and legal issues present in the instant case dictate 

that the issuance of injunctive relief not only "preserves the status quo", but more importantly 

preserves the best evidence necessary to make a decision. In such instances, "[c]ourts have broad 

discretion to take measures to correct the ill effects resulting from spoliation (of evidence) ... " 

Buckeye Refirment Co., LLC v. Rack ofAmerica, NA. 239 S.W. 3rd 394, 40 1 (Tex. App. - Dallas 

2007). 

In light of the unique set of facts and issues, the Circuit Court's decision presents a matter 

of first impression in West Virginia. As such, the consideration of previous injunctive 

proceedings provide little guidance. However, the West Virginia Supreme Court of Appeals has 

previously endorsed the propriety of injunctive relief "to pressure the status quo" relating to 

waste and cutting of timber from land. Galford v. Henry 93 W.Va. 404, 116 S.E. 
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683 (1923). Here, the uniqueness of the purpose and limited nature of this particular grant of 

injunctive relief (i.e. preservation of the status quo and evidence upon the land) does not lend 

itself factually to the vast majority of decisions relating to injunctive relief. Obviously, in 

reaching its decision, the Circuit Court felt the preservation of the evidence in this instance was 

of extreme importance; such a determination can neither be described as an abuse of its 

discretion, nor clearly erroneous; which are the two standards previously required by this Court. 

See SyI. Pt. 1, State By and Through McGraw v. Imperial Marketing, 196 W. Va. 346,472 S.E. 

2nd 792 (1996). 

B. The Circuit Court considered the evidence before issuing the Preliminary 

Injunction. 

The Petitioner's assertion that "[t]he Circuit Court erred in issuing a Preliminary 

Injunction without considering any evidence" is clearly erroneous (Brief of Petitioner's, page 1). 

It is incontrovertible that the Circuit Court reviewed the "Verified Complaint and Motion for 

Preliminary and/or Permanent Injunction" before issuing a "Rule to Show Cause" (APP 000025). 

On December 13,2016, the Court held a Hearing in which counsel for Petitioner and Respondent 

proffered evidence, (APP 00089-123). Subsequently, the Circuit Court allowed for the 

submission of and considered "Post Hearing Brief in Opposition to Motion/Proposed Finding of 

Fact and Conclusions ofLaw" from counsel for Petitioner and Respondent (APP 000054 and 

000073). Thus, it is disingenuous for Petitioner to argue that" ... the Trust presented no testimony 

or other evidence ... " (Brief of Petitioner, page 1 0). 

In reality, Petitioner is arguing that the evidence considered by the Circuit Court was 

inappropriate, insufficient, substandard, etc. Respondent disputes such assertions, It is widely 

accepted that evidentiary standards in injunctive proceedings are less stringent. The United 

States Supreme Court has held that "a Preliminary Injunction is customarily granted on the basis 

of procedures that are less formal and evidence that is less complete than in a trial on the merits." 

Univ. ofTexas v. Camenisch, 451 U.S. 390,392,393 (1981). In the instant case, there exists 

sufficient evidence to justify the Circuit Court's determination. The unique factual scenario and 
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the limited nature of the injunctive relief requested must be focused upon and considered. The 

Circuit Court's narrowly crafted Order merely insured the preservation of the evidence (i.e. the 

conditions upon the Subject Property) at no conceivable harm to the Petitioner. 

C. The Circuit Court's Order granting the Preliminary Injunction specifically 

provides for Petitioner's compliance "with legal obligations imposed by a third-party 

governmental agency." 

A review of the Circuit Court's Order, page 4, paragraph 2, reveals that the Court 

specifically provided for Petitioner's compliance "with legal obligations imposed by a third-party 

governmental agency." The Order itself states in pertinent part: 

"Provided, the Defendant may lawfully exercise any rights granted 
and fulfill any legal obligations imposed by Plaintiff or any third 
party agency within its legitimate exercise of power so long as the 
same is not contrary to the injunction granted hereby." 

The Circuit Court goes further to provide a very reasonable mechanism/procedure for any 

possible problems which might arise. 

"In the event the parties cannot agree as to the Defendant's activities 
in this regard, the Court shall make such determination upon proper 
scheduling and notice." 

The language of the Order speaks for itself and it is incomprehensible that before the West 

Virginia Supreme Court of Appeals, Petitioner is making such a spurious argument otherwise. 

VI. CONCLUSION 

In light of the foregoing, Respondent James T. Nutt, Trustee respectfully requests that 

this Court uphold the Order of the Circuit Court granting a Preliminary Injunction in favor of the 

Trust. 
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Respectfully submitted, 

James T. Nutt, Trustee of the Tobey 
Lynn Nutt Declaration of Trust, 
dated January 28, 2004 

By Counsel 

O. Gay Elm e, Jr. 
(WV State Bar ~~t.i-
Attorney at Law 
121 Summers Street 
Charleston, West Virginia 25301 
Phone: (304) 344-2232 
Fax: (304)344-2232 
elmorelaw@aol.com 

Counsel for Respondent James T 
Nutt, Trustee ofthe Tobey Lynn 
Nutt Declaration ofTrust, dated 
January 28, 2004, 
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