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PETITIONER'S REPLY BRIEF 

COMES NOW Petitioner, MarkWest Liberty Midstream & Resources, LLC 

("MarkWest"), by and through counsel, and hereby submits its Reply to the Brief of Respondent, 

James T. Nutt, Trustee of the Tobey Lynn Nutt Declaration of Trust. Unable to justify the Circuit 

Court's decision to issue injunctive relief, Respondent's brief consists of bald denials of 

MarkWest's Assignments ofError, unconvincingly restating them to suggest that the Circuit Court 

"applied the proper legal standard" and "considered the evidence." Yet, saying it does not make 

it so. 

To accept Respondent's arguments, this Court would be forced to ignore long-standing 

legal principles and conclude that: (i) the issuance of a preliminary injunction is a "matter of first 

impression;" (ii) the written pleadings and argunlents of counsel are "evidence" sufficient to 

support the issuance of an injunction; and (iii) the potential conflict between the Order and 

MarkWest's regulatory obligations is "spurious." In reality, there is nothing about this case that 

warrants deviating from the general standard for assessing requests for injunctive relief or the 

general requirement that such requests be supported by actual evidence. 

Thus, for the reasons set forth below, and as described in more detail in the Brief of 

Petitioner, the Circuit Court's January 12,2017 Order must be vacated. 
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I. 	 ARGUMENT 

A. 	 The Circuit Court erred by failing to apply the proper standard for issuance of a 

preliminary injunction. 


An injunction is an extreme form of relief that is available only where there is no remedy 

available at law and where irreparable harn1 is likely to occur absent the injunctive relief. See 

Jefferson County Bd. ofEduc. v. Jefferson County Educ. Ass 'n, 183 W.Va. 15,24,393 S.E.2d 653, 

662 (1990). To obtain a preliminary injunction, a plaintiff must demonstrate by a clear showing: 

(1) that irreparable harm is likely to occur; (2) the absence ofany other appropriate remedy at law; 

and (3) the balancing of hardships test (a weighing of the potential harm to each party as well as 

the public at large) weighs in the plaintiffs favor. Id.; see also McGraw v. Imperial Marketing, 

472 S.E.2d 792, 196 W.Va. 346, fn. 8 (1996) (internal quotations and citations omitted) ("The 

customary standard applied in West Virginia for issuing a preliminary injunction is that a party 

seeking the temporary relief must demonstrate by a clear showing of a reasonable likelihood of 

the presence of irreparable harm; the absence of any other appropriate remedy at law; and the 

necessity of a balancing of hardship test including: (1) the likelihood of irreparable harm to the 

plaintiff without the injunction; (2) the likelihood of harm to the defendant with an injunction; (3) 

the plaintiffs likelihood of success on the merits; and (4) the public interest.). 

The only legal authority relied upon by the Circuit Court in granting the preliminary 

injunction was a 1906 case, Powhatan Coal and Coke Co. v. Ritz, 60 W.Va. 395, 56 SE 257,260 

(1906), which notes that the function of a preliminary injunction is to preserve the status quo. Of 

course, the Powhatan Court also recognized that proof of irreparable harm is necessary for the 

issuance ofa preliminary injunction. Id. at 260 (citations omitted) (observing that injunctive relief 

is limited to instances necessary to prevent extreme or serious damage). Nowhere in Powhatan 

does the Court suggest that adherence to the standard for injunctive relief is not required. 
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Here, Respondent has acknowledged that it was unable to satisfy this customary standard, 

conceding to the Circuit Court that it could not demonstrate a likelihood of irreparable harm: 

At this point I have agreed with counsel to drop the aspect of irreparable 
harm. They kind of beat up on me. I don't think I could prove it here 
today in light of Mr. Nutt not being here. 

(APP 000091). Having admitted that it is unable to meet this legal standard, Respondent has no 

choice but to beg this Court to ignore long-standing law in favor of a discretionary and largely 

undefined standard which would allow a court to issue injunctive relief if it merely determined 

that an injunction would "preserve the status quo." Permitting the issuance of an injunction 

without a showing of irreparable harm, as the Respondent advocates, would shatter the principled 

approach to injunctive requests that this Court and jurisdictions across the country have long 

adhered to. This Court should decline the invitation to so wildly deviate from established 

precedent. 

Faced with its inability to satisfy the customary standard for a preliminary injunction, 

Respondent creatively fashions a new argument for this Court and, for the first time, suggests that 

the unique circumstances of this case present "a matter offirst impression in West Virginia." Brief 

of Respondent, at 3. Under these "unique" circumstances, Respondent argues that the injunction 

was necessary to prevent spoliation and to preserve the "best evidence" of its claim that Mark West 

breached its contractual reclamation obligations, which Respondent contends is the "existing 

condition" of the property. Id However, the injunction cannot freeze time as regards the 

Respondent's property. Land is not a static thing that can be preserved - it changes as a result of 

weather conditions, the passage of time, seasons, use, and upke~p or neglect. Throughout the term 

of the parties' contractual relationship, the condition of the property has been thoroughly 

docunlented through inspections, testing, and countless photographs and videos that have been 
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taken by both MarkWest and Respondent. l This is the evidence on which the parties will rely if 

and when this case is tried. 

Far from a case of first impression, the evidence in this case is not unique nor is it any 

different from any other construction or property damage case in which the condition of the land 

could be evidence of the alleged breach of contract. The condition of the land can and has been 

well-documented through photographs, videos, and testing/inspection. The Respondent, being the 

owner of the property, has the unfettered ability to document the condition of the property at all 

times. It is readily recognized that the scope of the duty to preserve evidence is not boundless and 

an opportunity for inspection is sufficient to satisfy the duty to preserve evidence. Baliotis v. 

McNeil, 870 F.Supp. 1285 (1994). Thus, there is no risk ofspoliation through routine maintenance 

of the property or continued reclamation, should MarkWest deem it necessary. 

Respondent's diversion into a spoliation argument cannot obscure the fact that the Circuit 

Court erred by issuing the preliminary injunction without any analysis (or mention) of the proper 

standard for injunctive relief.2 If it had conducted the appropriate analysis, no injunction could 

have issued. As noted, Respondent conceded on the record that it could not demonstrate a 

reasonable likelihood of irreparable harm. (APP 000091). Moreover, neither the Circuit Court's 

I Although neither party has entered any inspection reports, photographs, or videos into evidence at this juncture (as 
no evidence has yet been entered or considered), neither party can dispute that such documentary evidence exists. The 
exchange of the same has begun in discovery. 

At the risk of indulging these diversions, it bears mentioning that the handful of cases relied upon by Respondent 
do little to advance its cause. As noted, this Court's decision in Powhatan simply does not support the Circuit Court's 
decision to enter an injunction without evidence of irreparable harm and in the face of available legal remedies. 
Similarly, Respondent's reliance on this Court's 1923 decision in Galford v. Henry, 93 W. Va. 404, 116 S.E. 683 
(I 923) is misplaced. Although the Galford Court (and countless other decisions) recognized that preservation of the 
status quo is one of the functions of a preliminary injunction, this Court's analysis makes clear that irreparable harm 
is a necessary prerequisite to such relief. Respondent also cites to a Texas case, Buckeye Retirement Co., LLC v. Rack 
America, N.A., 239 S.W. 3d 394,401 (Tex. App. - Dallas 2007) to suggest that courts have broad latitude to issue 
injunctions to prevent spoliation of evidence. However, Buckeye Retirement is in no way persuasive or infonnative 
on that issue. It discusses the sanctions a court may issue once spoliation has already occurred and makes no mention 
whatsoever of injunctive relief. 
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Order nor the Respondent's brief offer any explanation as to why available legal remedies (namely, 

the potential recovery of damages for its breach of contract claims) are incomplete or inadequate. 

IfRespondent can successfully prove its breach ofcontract claims, it may recover damages. Given 

this plain, complete, and adequate legal remedy, the Circuit Court lacked jurisdiction to issue the 

preliminary injunction. 

B. 	 The Circuit Court Erred in Issuing a Preliminary Injunction Without 
Considering any Evidence. 

Equally unsettling, the Circuit Court failed to consider any evidence before granting the 

preliminary injunction. Given the applicable legal standard and the Respondent's corresponding 

burden, the Circuit Court's failure to consider any evidence at all demonstrates conclusively that 

the injunction cannot withstand judicial scrutiny. 

In response, Respondent argues that the Circuit Court reviewed and considered the Verified 

Complaint and Motion for Preliminary and/or Permanent Injunction, held a hearing at which both 

"Petitioner and Respondent proffered evidence" and allowed and considered post-hearing briefs 

and proposed findings of fact/conclusions of law from both parties. (Respondent's Brief, at 4.) 

Yet, none of this is evidence. The Complaint and Motion for Preliminary and/or Permanent 

Injunction are not evidence. Arguments by counsel are not evidence. And post-hearing briefs and 

associated documents submitted by the parties are not evidence. Anticipating a proper evidentiary 

hearing, MarkWest offered multiple times to have a witness testify, but the Court declined to hear 

that testimony. (APP 000095, 000099, 000111, 000112, and 000119). By contrast, Respondent, 

the party seeking the injunction, indicated that its witness was unable to attend. (APP 000090). 

Simply put, there was no evidence presented to the Circuit Court on which an injunction 

could be founded. Respondent confuses pleadings and argument - which the Circuit Court 

tmdoubtedly considered and heard - with evidence. Pleadings and argument outline and define 
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the case for adjudication, but evidence sustains or defeats claims. Nothing offered or considered 

in this case is evidence - nothing more than allegations and argument have been offered. The 

issuance ofan injunction in the absence ofevidence cannot stand. Jefferson Cty. Bd. ofEduc., 183 

W. Va. at 24,393 S.E.2d at 662 (a cursory affidavit is not sufficient to support an injunction as it 

would render injunctive relief "mandatory in nature."); see also State ex reI. Bronaugh v. City of 

Parkersburg, 148 W. Va. 568,574, 135 S.E.2d 783, 787 (1964). 

C. 	 The Circuit Court Erred in Granting a Preliminary Injunction which may 
Require MarkWest to Choose Between Compliance with the Court's Order 
and Compliance with Legal Obligations Imposed by a Third-Party 
Governmental Agency. 

As MarkWest stated plainly in its initial Brief, and as reiterated in Respondent's Brief, 

the injunction at issue in this appeal states, in relevant part, as follows: 

... the defendant may lawfully exercise any rights granted and fulfill 
any legal obligations imposed by ... any third party governmental 
agency within its legal exercise of power so long as the same is not 
contrary to the injunction granted hereby. 

The injunction essentially grants a limited 'license' to MarkWest to comply with its 

obligations under federal and state law, so long as those obligations do not conflict with the terms 

of the injunction. As noted by Respondent, and specifically related to this limited 'license,' the 

Circuit Court set up a procedure for MarkWest to follow ifit and the Respondent "cannot agree as 

to [MarkWest's] activities in this regard." That procedure requires submission of MarkWest's 

proposed activities to the Circuit Court for approval, modification, or rejection "upon proper 

scheduling and notice." 

This procedure is simply not workable. For one, MarkWest has a bundle ofproperty rights 

granted to it by Respondent in various right of way agreements that permit it to do a number of 

actions on the property that require clearing no such procedural hurdles. Furthermore, MarkWest 
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has emergency spill response plans in place (as required by law3) relating to its pipeline facilities, 

including the pipelines relevant to the instant lawsuit, which require immediate action upon a spill 

or other disaster. They are required to maintain these emergency plans by law, and to put them 

into action immediately if a spill or release occurs. The idea that Mark West's response to a spill 

must first be cleared with Respondent, and then, to the extent that Respondent does not agree with 

MarkWest's plan of action, that MarkWest must notice, schedule, and submit to the Circuit Court 

its proposed remediation plan for approval is patently absurd. A spill or emergency on the Nutt 

property would require immediate action and attention. Anything but immediate action and 

attention would be a violation of MarkWest's legal obligations and, frankly, common sense. 

MarkWest should not be forced into a violation of the improvidently granted injunction should a 

spill or release occur. 

II. CONCLUSION 

For the foregoing reasons, Petitioner MarkWest respectfully requests that this Court vacate 

and reverse the Circuit Court's January 12,2017 Order granting a preliminary injunction. 

Respectfully submitted, 

Virginia Street, East 
Charleston, WV 25301-3207 
T: (304) 345-0111 

3 For instance, 49 C.F.R. § 192.615 requires every pipeline operator to have a written plan in place regarding notification ofand 
response to any emergency that arises regarding a gas pipeline. 
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