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ARGUMENT 

I. 	 Husband asks this Court to find he had zero cash income despite his admission that he did 

have cash income. 
Husband asks this Supreme Court to ''tum a blind eye" to his own testimony admissions. 

Husband acknowledged at trial that while he did not deposit cash income into the business account 

(A.R. 913), the business received a substantial portion of its income in cash (A.R. 912). Husband 

cannot meritoriously request a finding that his business only earned the income deposited into the 

business account (as he does now), when according to the words that came out ofHusband's own 

mouth, that would not be true. Husband kept no records of the cash income, and never gave the 

Family Court even an estimate of the total dollar amount of his cash income, which amounted to 

a substantial portion of his overall income. Based on the record and the lack of record (due to 

Husband's acts), the Family Court ultimately held that Husband's business earned at least 

approximately $2,600 per YEAR (not per "month") in unreported cash income. Divorce Order, ~ 

G-24, A.R. 1079. 

The legal standard for higher court review of a fact finding by the trier of fact is whether it 

is "plausible." Stephen L.H v. Sherry L.H., 195 W. Va. 384,396,465 S.E.2d 841, 853 (1995). The 

judgment of plausibility must consider the context. First, Husband's construction/repair 

contracting business is a type of business commonly known for unreported cash transactions. 

Second, the husband admitted that cash income was "a lot" of his business income. A.R. 912. 

Third, this particular contracting business documented over $132,000 in income it received via 

payments by check 2013. Divorce Order, ~ G-19, A.R. at 1041. The miniscule amount of cash 

income found by the Family Court, of approximately $2,600 PER YEAR, is equivalent to slightly 

less than two percent (2%) of the $132,000 revenue documented through check payments. The 



Family Court's finding of such a small amount of cash income is at the very least "plausible."l 

Because this fact finding of cash income was plausible, the Circuit Court had no authority to 

reverse it. Stephen L.H v. Sherry L.H, 195 W. Va. 384, 396, 465 S.E.2d 841, 853 (1995). 

The essence of the Respondent's main argument on this issue is: "ifyou don't count ANY 

cash income, then I don't have enough money to pay the alimony.,,2 See Respondent's Brief, pages 

5-10. He subtracts his monthly expenses from his net Board-of-Education pay and net business

bank-deposited pay (which was based only on check-based, and not cash-based income), and 

claims, when only those two sources of his income are included, he is unable to pay the cash

income portion of the spousal support award. But, there's no surprise that his expenses plus 

alimony exceed his income, if you don't count some of his income! The Family Court DID count 

his unreported cash income, which Respondent admitted to having but wants this Court to ignore. 

Unfortunately for Respondent Husband, the Family Court did count cash income, because 

Respondent admitted that cash income was "a lot" of his business revenue. A.R. 912. The fmding 

that Husband's business earned approximately less than two percent (2%) of its total income in 

cash,3 is plausible given Husband's concessions. Plausible factual conclusions must be upheld, 

even if the appellate court would have came to a different factual conclusion. Stephen L.H v. 

Sherry L.H, 195 W. Va 384 at 396 (1995). 

1 The only implausible aspect of this finding is that it is implausibly low. 
2 Husband also asserts to this Supreme Court that his business now operates at a loss, at the exact amount 
ofthe cash-income portion of the spousal support award. Respondent's Brief, page 5. Based on 
Husband's own pleadings, he has no financial burden canying the remaining spousal support, which is 
the second issue on appeal. 
3 The Family Court herein was also not required to adopt Husband's net-income assertion, because the 
Family Court found it not credible and unsupported. A.R. 994-995; see also Mulugeta v. Misailidis, 2017 
W. Va. LEXIS 500, n.6, 2017 WL 2628097 (2017). (citing that family courts are entitled to disregard all, 
part, or none of the evidence based upon its lack of credibility fmdings, and that these findings will not be 
disturbed on appeal). Wife also disagrees with Husband's interpretation of her financial statement. 

2 




However, the Circuit Court engaged in very different kind of appellate review. It 

inaccurately found (at Husband' s bequest) that there ''was no evidence ofcash income"(A.R. 1051) 

and failed to apply the mandated level ofdeference to factual findings (such deference is required, 

in part, to avoid a counter-productive review of the evidence), both of which catapulted into an 

appellate court requiring a trier of fact to adopt a factual finding that contradicts the testimony 

presented at trial. Both parties agreed the business earned cash income. No plausible person could 

find that a business earns no cash income, when both parties testified to the opposite (A.R. 775 

and 912), and when the business owner admits a substantial portion of his income is received in 

cash. However, in this matter, the appellate court required the trier of fact to "tum a blind eye" to 

Husband's own testimony and adopt a factual finding that is implausible given the evidence and 

testimony admissions. The Circuit Court's decision should be overturned, and Husband should be 

estopped from requesting appellate review that contradicts his own testimony at trial. 

II. Husband ignores all his competing 2013 labor costs assertions, and asserts the Circuit Court 
correctly required the Family Court to rely entirely on Husband's ''wholly incredible and 
unsupported"" testimony to make a factual fmding on business net-income. 

Husband argues that the Family Court was obliged to adopt whatever labor cost figure 

Husband wished to assert. The only reasoning Husband provides, in his support ofhis contention, 

is his assertion that his $25,087 labor cost assertion was the only evidence provided on labor costs. 

But plain review of the record shows that is not true. Wife presented document after document 

wherein Husband (and Husband alone) signed stating a differing 2013 labor cost figure than the 

$25,087 labor cost figure he testified to (without support) at trial. Furthermore, Husband's $25,087 

4 A.R. 1099 
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labor cost assertion directly contradicts Husband's prior testimony concerning labor costs provided 

earlier that same day in trial. 5 

Family courts are not obliged to adopt whatever labor cost figure a business-owner wishes 

to assert, merely because that business owner intentionally failed to keep any records oflabor costs 

to defraud employee-protective agencies. Instead, Family Courts are given wide discretion to adopt 

factual inferences, which may not be reversed unless they are implausible based on the record and 

the lack thereof. Stephen L.H v. Sherry L.H, 195 W. Va. 384,396,465 S.E.2d 841,853 (1995). 

Furthermore, a family court "is entitled to weight evidence presented and assess its credibility and 

in so doing, [a] finder-of-fact is free to believe all, part or none ofthe evidence and [the] appellate 

court will not disturb its credibility determinations."Mulugeta v. Misailidis, 2017 W. Va LEXIS 

500, *8 n. 6,2017 WL 2628097 (2017), citing Vargo v. Schwartz, 2007 PA Super 402,940 A.2d 

459 (pa. Super. Ct. 2007). 

The Family Court herein weighed the evidence presented, and assessed the credibility of 

each party's labor cost assertions. It cited reasons for declining to rely entirely on Wife's labor 

cost assertion, and explained why it believed did not believe Husband's labor cost assertion to be 

entirely true either. It was entitled to believe all, part, or none of the evidence, and the appellate 

court did not have the authority to disturb its findings on the credibility thereof. See Mulugeta v. 

Misailidis, 2017 W. Va. LEXIS 500, *8 n. 6,2017 WL 2628097 (2017). The Family Court, relying 

upon its view ofHusband's credibility, then drew inferences from the available evidence and made 

its finding regarding the amount of labor costs. The Family Court rejected both the Husband's 

proffered figure and the Wife's proffered figure, and made a finding somewhere in between the 

5 Husband testified that his 2013 tax returns fairly and accurately reflected his business' income, after 
expenditures and wages (A.R. 840), but his 2013 tax return listed little-to-no labor costs (A.R. 288). 
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two. That finding is plausible, based on the record, and the lack of record. See Stephen L.H v. 

Sherry L.H, 195 W. Va 384, 396, 465 S.E.2d 841,853 (1995). 

Instead ofdetermining whether the factual determination on labor costs was plausible, the 

Circuit Court incorrectly found Wife presented no "evidence ofwages paid," (A.R 1054) and then 

used that erroneous finding to require the Family Court to disregard over 600 pages of financial 

evidence, all testimony statements and documents contradicting Husband's assertions-and 

instead required the Family Court rely entirely on what amounts to about 15 seconds of the 

testimony that it heard-that is, Husband's ''wholly incredible and unsupported testimony" (A.R. 

1099) on net income. The Circuit Court herein disturbed all Family Court credibility and lack of 

credibility findings and required the trier offact to rely entirely on the very testimony it previously 

rejected as not credible and unsupported. The Circuit Court's improper actions, taken at Husband's 

bequest, should be overturned. 

CONCLUSION 

WHEREFORE, based upon the reasoning set forth in this reply, her initial briefing, and 

her motion for stay, PetitionerlWife requests that this Supreme Court overturn the Circuit Court's 

reversal and remand Order, and reinstate the Final Divorce Order's spousal support award. 

GLORIA COWGER 
By counsel 

u ook. a.D 
Legal Aid of West Virginia 
922 Quarrier Street, 4th Floor 
Charleston, West Virginia 25301 
drazzook@lawv.net 
304-343-4481, ext. 2147 
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