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rl"\ . ~'iN fHE"CIRCUIT COURT OF WEBSTER COUNTY, WEST VIRGINIA 

GLORIA S. COWGER, 


, <::> 

Petitioner! Appellant, 
v. 

DENNIS L. COWGER, 
Respondent. 

Case No. f5-D.a4 
Judge Richar(tA. Fa,cemire 

ORDER 

By Order entered September 8, 2016, this COUlt, after hearing the Respondent, Dennis L. 

Cowger's Petition for Appeal, remanded this case to the Family C0U11 for further proceedings. 

September 12,2016, the Family Court entered its Final Order on Remand. October 12,2016, the 

Petitioner, Gloria S. Cowger, with the assistance of her counsel, Dominque E. Razzook, filed her 

Petition for Appeal, seeking to appeal the Family Court's September 12, 2016, Final Order on 

Remand. October 24,2016, the Respondent, with the assistance of his counsel, Jared S. Frame, 

filed his Reply to Petition for Appeal. 

The Court notes that the Petitioner also filed a Notice of Appeal with the West Virginia 

Supreme Court of Appeals on October 11,2016. The W.Va. Supreme Court entered an Order 

October 27, 2016, refusing to docket that appeal, finding that the Petitioner must first appeal all 

Family Court matters to the Circuit Court before appealing to the W.Va. Supreme Court. 

\Vith respect to the Petition for Appeal of the September 12, 2016, Final Order, the Court 

shall REFUSE the Petition for Appeal. Pursuant to W.V. Code § SI-2A-14(a), and Rule 31 of 

the W.V. Rules of Practice and Procedure for Family Court, the Circuit C0U11 may refuse 

petitions for appeal. This Court, pursuant to Rule 31(b), is thus explicitly infonning the parties 

that this is a final order disposing of the appeal. Given that this is a final order disposing of the 

appeal, motions for reconsideration of this refusal order, or a renewal of a petition for appeal that 

has been refused, are not permitted under Rule 31 (b). 

Therefore, it is hereby ORDERED, ADJUDGED, and DECREED: 

1. 	 The Petition for Appeal shall be REFUSED pursuant to \V.V. Code §51-2A-14, and Rule 

31 of the W.V. Rules of Practice and Procedure for Family Court. The Family Court's 

Order entered September 12, 2016, shall remain in full force and effect. 
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2. 	 That this is a FINAL ORDER, disposing of the appeal, and motions for reconsideration 

of a refusal order, or renewal of a petition for appeal that has been refused, are not 

permitted pursuant to Rule 31. 

3. 	 Any party aggrieved by this Final Order may take an appeal to the West Virginia 

Supreme Court of Appeals. 

4. 	 The Court shall note and preserve all parties' objections and exceptions to the Court's 

rulings. 

5. 	 The Clerk of this Court shall provide copies of this Order to Fan1ily Court Judge Joyce 

Morton; to counsel for the Petitioner, Dominque E. Razzook; and to counsel for the 

Respondent, Jared S. Frame. 

It is accordingly so ORDERE~ 


ENTERED this the //1 ~ay of J).~~ 2. D/ 2 
,. j/~/ . 
~~~'+~~~-=~~-T~------

Entered: 

( hereby certIfy that the anne;;~a 
IOSli'Lilnent is a true and corr6.:t copy 
of the original on fBe in my office 
Att~:jst: Jeanif~ r-..~oore 

Webster COLlntyVest Virginia
By 	 (" 

:=.l:7~~---
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IN THE FAMILY COURT OF WEBSTER COUNTY, WEST VIRGINIA 

IN RE: THE MARRIAGE OF: GLORIA S. COWGER and DENNIS L. COWGER 
Petitioner Respondent 

CIVIL ACTION NO. 15-0-24 

FINAL ORDER ON REMAND 

On the 12th day of September, 2016, this Court reviewed the Circuit Court's Order 
entered September 8, 2016, which Order remands to this Court the sole issue of the amount of 
alimony previously awarded to Petitioner by this Court. Said Circuit Court Order does not 
require this Court to hold any additional hearing, and this Court does not deelp. the same 
necessary given the amount of evidence previously presented by the parties. . 

The central issue previously addressed by this Court as to alimony, and the central issue 
focused upon by the Circuit Court in its remand order, is the amount of net income realized by 
Respondent from DC Services. This Court's prior findings as to both parties' monthly expenses 
(i.e., Petitioner's expenses of $2,531.56 and Respondent's expenses of $2,670.00) were not found 
to be in error by the Circuit Court. This Court's prior findings as to Respondent's bus driving net 
monthly income of $1',592.35 and Petitioner's imputed net monthly income of$I,178.67 were 
likewise not disturbed. As such, Petitioner has a monthly need of $1,352.89 just to meet her 
monthly expenses. Further, considering only Respondent's bus driving income, he .has a deficit 
each month of $1,077.65. Thus, what net income Respondent realizes from DC Services will 
determine if Respondent has an ability to pay alimony needed by Petitioner. 

It appears to this Court that the Circuit Court is of the opinion that despite this Court's 
detailed review of the actual records of DC Services as set out in the findings in this Court's prior 
Order, the only credible testimony about the amounts realized by Respondent from DC Services 
is the, in the opinion of this Court, the wholly incredible and unsupported testimony of the 
Respondent himself Unless this Court was not clear previously, this Court makes clear that it 
does not find Respondent's testimony credible. Respondent defrauded the IRS, the West 
Virginia state tax department, worker's compensation, and unemployment compensation by his 
primarily cash only business practices and his repeated and numerous failures to make required 
reports and payments to such taxing and regulatory authorities, all of which is detailed in this 
Court's prior Order and in the testimony of Respondent himself during cross-examination by 
Petitioner's counsel. This Court previously found that Respondent's financial statement states 
that his self-employment income each month is $0.00, which is obviously a blatant inaccuracy by 
his own testimony and is further reason not to find his unsupported testimony as credible. 

In light of the above, the Circuit Court has effectively forced this Court to accept only 
Respondent's testimony about the income he received from DC Services. Respondent stated he 
"realizes" about $300.00 to $400.00 each week from DC Services. Taking an average of$350.00 
per week equals a net ("realized") monthly income from DC Services of $1,516.67. As noted 
above, Respondent operates at a deficit of $1,077.65. Subtracting that deficit from $1,516.67 
leaves Respondent with an excess monthly net of $439.02, which could be paid to Petitioner as 
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alimony. If this Court is forced to only give credit to Respondent's testimony (and to ignore all 
of the records reviewed in detail by this Court) as to income Respondent receives from DC 
Services, then the entire amount of $439.01 per month should be paid to Petitioner as alimony. 

Awarding such $439.02 amount would be a total travesty of justice under the factual 
findings previously made by this Court. Respondent paid $500.00 per month under this Court's 
temporary Order and made no valid argument that he could not make those temporary payments. 
Further, this Court should not be forced to accept a party's testimony that this Court finds without 
merit and unsupported by any records. In contrast, the actual records reviewed by this Court 
show that in 2013, the sum of $132,243.56 was deposited into the D.C. Services account (the 
year reviewed by this Court in the most detail), and in 2015, the Respondent was on pace to have 
total deposits of $151 ,818.87. From such staggering amounts, this Court is effectively forced to 
believe that Respondent nets only $18,199.99 per year from DC Services. For all of the reasons 
set forth previously by this Court, the same is simply not credible. Except for having to comply 
with a Circuit Court remand Order which places this Court in a position to believe testimony this 
Court finds not believable, this Court would find on further review that no change is proper. 

Accordingly, the Court ORDERS that: 

1. Subject to the qualifications that this Court does not believe it proper to rely on the 
testimony of Respondent as to his income from DC Services as detailed above, and only because 
the Circuit Court has remanded recalculation of the amount of alimony and this Court is forced 
to comply with such remand directions, Respondent shall pay as permanent alimony to Petitioner 
the sum of$439.02 per month, payable on or before the first of each month, effective January 1, 
2016, and continuing thereafter in like fashion, which alimony shall terminate upon the 
Petitioner's death or remarriage, or if Petitioner engages in a relationship akin to marriage 
without a fonnalization thereof. Said alimony shall be a charge against Respondent's estate. 

2. The Clerk shall provide certified copies of this Order to counsel of record. 

PARTIES - PLEASE TAKE NOTICE 

(1) 	 This is a final order; 

0) 	Ally party aggrieved by a filial order may take an appeal either to the Circuit Court or directly to the West 
Virginia Supreme Court ofAppeals,' 

(3) 	 A petition for appeal to the Circuit Court Rlay be filed by either party within thirty (30) days after entry of the 
fUlalorder; 

(4) 	 In order to appeal directly to the West Virgillia Supreme Court of Appeals both parties Rlust file, within 
fourteel' (14) days after entry ofthe final order, a joi/lt notice of intent to appeal and waiver of right to appeal 
to Circuit Court. 

ENTERED this the 12th day of September, 2016. 
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IN THE CIRCUIT COURT OF WEBSTER COUNTY, WEST vfiGJ1~'I.~ c ' 
::-=:;::-:-; -v ~_._ 
--	 .,'-... f.:=;..·'I ~ ~--:.~ 

;.GLORIA S. COWGER, 	 CD
.~:-,::'; 

t : Petitioner, 
v. 	 Case No.15.:D-:-~ _ ~. 

Judge Riciilll"d~ F~iemire 
: 	 :.:~ NDENNIS L. COWGER, 

Respondentl Appe.Ilant. 

ORDER 

March 21, 2016, the Petitioner, Gloria Cowger, appeared by counsel, Dominque Razzook, 

and the Respondent, Demlis Cowger, appeared by counsel, Jared Frame, for a hearing upon the 

Respondent's Petition for AppeaL The Court heard the arguments of counsel, and then ordered 

the parties to submit proposed orders for the Court's consideration, which the parties did file. 

The Court, after considering the pleadings, proposed orders, and arguments of counsel, makes 

the following findings offac! and conclusions of law: 

1, 	 The Petitioner, Gloria Cowger, and the Respondent, Dennis Cowger, were roamed 

July 25, 1981, and separated April 1.8,20]5. The Final Divorce Order was entered 

December 16, 2015, and the Respondent was ordered to pay permanent alimony to 

the Petitioner in the anlOunt of $1,500.00 per month The Petitioner is not employed. 

The Respondent is employed by the Webster County Board of Education as a school 

bus driver, and he owns and operates a small contracting business (DC Services): 

which has been in operation for nearly 30 years. DC Services does odd jobs around 

Webster County. 

2. 	 The Respondent raises three errors In his appeal: (1) That the amount of spousal 

support was ordered to pay is disproportionate to the Respondent's ability to pay; (2) 

That the Family Court improperly calculated the Respondent's income from DC 

Services; and (3) That Family Court erred lU awarding permanent alimony. 
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3, 	 Pursuant to W,Va, Code § 51-2A-14(c), "TIle circuit court shall review the findings 

of fact made by the family court judge under the clearly erroneous standard and shall 

review the. application of the law to the facts under an abuse ofdiscretion standard," 

4. 	 W. Va. Code § 48-8-103 states, "An award of spousal support should not be 

disproportionate to a party's ability to pay," 

5, 	 With respect to the amount of spousal support, the Court finds that the Family Court 

was in error in setting the amOunt at $1,50000 per month, 

6. 	 It is illldisputed by the pa.rties that the parties did a poor job keepmg the books for DC 

Services, 

7, 	 The Family Court erroneously found that the Respondent was earning net income 

from DC Services 10 the amount of $2,360.90 per month, which coupled vrith his net 

monthly income from the Webster County Board of Education (for his employment 

as a school bus driver) of $1,592.35, equaled a net monthly income for the 

Respondent in the amount of$3,953.25. 

8, 	 Using the Respondent's monthly expenses of $2,670,00, the Family Court found that 

the Respondent had an ability to pay $1,283.25 per month in alimony to the 

Petitioner. 

9. 	 The Family Court then attributed to the Respondent an additional $216.75 per month 

in cash income from DC ServlCes, even though no evidence of cash income or the 

amount of c·ash income per month was presented. 

10. The Family Court seems to have attributed the extra $216175 per month based solely 

on the fact that the Respondent allegedly did not properly report all of DC Service's 

income to the appropriate agencies. 
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II. The inclusion of the additional "cash income" appears to have been speculation on 

the part ofthe Family Court. 

12.111e Petitioner's monthly expenses were found to be $2,531.56. When consldering 

the $1,500.00 alimony payment plus her attributed income, the Petitioner has $147.11 

per month over her expenses 

13. The Respondent's monthly expenses were found to be $2,670.00 per month, and 

when subtracting his monthly net income of $2,453.25 (bus driving income plus 

business income minus the alimony); the Respondent is operating at a loss of $216. 75 

per month. 

14. Therefore, the award of alimony is disproportionate to his ability to pay the same. 

15. The Family Court's Final Divorce Order is in violation of W.Va. Code § 48-1~228 in 

that, in finding that the Respondent earned income of $3,147.86 per month from DC 

Services, the Family Court ignored the evidence, or lack of evidence, presented below 

that clearly showed that the Respondent was earrung far less from the marital 

business. 

16. The Respondent consistently stated and testified that he averaged around $300 to 

$400 per week income from DC Services. 

17. The Petitioner testified that she did not know how much income was being produced 

from DC Services, but she stated that the Respondent was giving her money during 

the week to help pay for bills and otller miscellaneous items. 

18. The Petitione.r did not give the Family Court a monthly income amount: or a range of 

monthly income amounts, for the Family Court to consider in making an alimony 

determination. 
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19. The expert report tendered by C. Page Hannick, at the bequest of the Petitioner, was 

found to be erroneous by the Family Court. The Family Court acknowledged the 

Petitioner's expert report prepared by C. Page Hamrick, but as set forth in Paragraph 

(0)(18) of the Final Divorce Order, the Family Court did not agree with the 

conclusions reached therein. 

20. As the Family Court. disregarded the e}"'Pert report prepared by C. Page Hamrick, the 

only thing left for the Family Court to consider pertaining to income from DC 

Services was the actual testimony from the parties. 

21. The only testimony offered was the Respondent's assertion that he makes around 

$300 to $400 per week from DC Services. The Petitioner, despite the opportunity to 

do so, did not provide any testimony regarding weekly or monthly income from DC 

Services. 

22. The Petitioner's Financial Statement, flied June 8, 2015, listed the Respondent's 

monthly income from DC Servic.es at, "$2,000 or more," which is far below the value 

assigned by the Family Court. 

23. The Petitioner's opinion on the monthly income of DC Services was based on her 

lmowledge of the business over a thirty (30) year period. 

24: Only after the Petitioner received C. Page Hamrick's erroneous report did she begin 

to argue that the Respondent was making in excess of $5,000 per month from the 

business. 

25. Mr. Hamrick's report seems to have tainted the Petitioner's opinion of the business, 

and made her contradict her initial value of the income generated from the business 
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which was based on her e}.1ensive thirty (30) plus years of e"'Perience regarding the 

same. 

26. As the Family Court found that Mr. Hamrick's report was not helpful in calc~lating 

the income from DC Senrices, the Farruly Court should have looked to the 

Petitioner's Financial Statement for guidance on formulating the income from DC 

Services. 

27. The Petitioner's Financial Statement closely mirrors the testimony offered by the 

Respondent regarding his monthly income from DC Services. 

28, The Responde.nt has employees now, and had employees in 2013. The Petitioner 

testified that she was aware of the employees, and that the employees were paid 

wages. 

29. The Petitioner's demonstrative exhibits and testimony, including Mr, Hamrick's 

report, disregard the expenses the Respondent incurs as a result of owning and 

operating DC Services. 

30. The parties' alleged misrepresentation of the nature of the business has no bearing on 

what the Respondent earned on a monthly basis. 

31. The only testimony offered was that of the Respondent, when he stated that he had 

paid his employees, and that the employees were paid approximately $25,087.00 in 

2013. 

32. As no other evidenc·e of wages paid was offered by the Petitioner, the Family Court 

should have considered the Respondent's testimony, regarding the wages paid in 

2013, in placmg a value on the Respondent's monthly lucome from DC Services 
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33. As the only direct testimony of what the labor charges were is the testimony of the 

Respondent, any other number used by the Family Court for labor is speculation, and 

not based on testimony or evidence! and therefore, the Court finds that the Family 

Court erred in calculating the monthly income from DC Services. 

34. The Court finds that the Family Court did not abuse its discretion by awarding 

pem13I1ent alimony. The Family Court properly weighed the factors set forth in 

W.Va. Code § 48-6-301, and considered the age of the parties: the length of the 

marriage, and the parties' work history. The parties were married over 30 years: and 

for lnany years the Petitioner did not work. When she did work, she did not work at 

anyone place for a long period, she usually made minimum wage, and she has been 

out of the job market for 11 years. The award of permanent alimony is not an abuse 

of discretion. 

35. The Respondent argues that the Family Court did not consider that the Petitioner \\tiIl 

receive 38% of the Respondent's pension from his employment as a school bus 

driver. The Petitioner is not eligible to receive her portion of the pension until the 

Respondent actually retires, and he stated he will continue working as long as he is 

physically able. The Respondent argues alimony should be terminated when the 

Respondent retires, because at that point: the parties' income (when considering 

social security and pension benefits) will be roughly equal. 

36. The Respondent has not givell a certain date for his retirement, and the Court does not 

believe the Family Court erred in considering the income of the parties as it now 

stands, rather than speculating about the parties' future income and its impact on 

spousal support. As the Frunily Court noted in Paragraph (0)(9) of the Final Divorce 
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Order, "In the future: when such benefits are paid to the parties because of the 

Respondent's retirement, tile same may be relevant for modification of alimony." 

Therefore, it is hereby ORDERED, ADJUDGED, and DECREED: 

1. 	 The Family Court's Final Divorce Order is AFFIRMED with respect to its order of 

permanent alimony. The Final Divorce Order is REVERSED with respect to the 

amount of alimony and REMANDED to the Family Court for calculation of spousal 

support in accordance with this Order. 

2. 	 The Court shall note and preserve all parties' objections and exceptions to the Court's 

rulings. 

3. 	 The Clerk of this Court shall provide a copy of this Order to counsel for the 

Petitioner, Dominique Razzook; and to counsel for the Respondent. Jared Frame. 

It is accordingly so ORDERED. 

ENTERED this the ('l!J- dayof ~ ,2016. 

Entered: 
----*Y~~~~---------------

I hereoy certliy rr',al t:H, ennext::a 
In!~trurr.en·1 is 8. true c:nd corre·:;t copy 
oi the original on file in my office 
Attss-.t: Jeanie "'/;oore 
Webster Coun y, West Virginia 
By -
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