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STATEMENT OF THE CASE 


In the instant appeal, Petitioners ask this Court to enforce an arbitration agreement against 

Lena Nelson's Estate, despite the fact that it was never agreed to by Ms. Nelson or her legal 

representative, Stephen Nelson. Rather, Lena Nelson's daughter and a successor agent according 

to Ms. Nelson's power of attorney, Kimberly Shanklin, signed the subject arbitration agreement 

prior to her legal authority ever being triggered by the termination of Stephen Nelson's authority, 

the predecessor agent. Accordingly, the trial court correctly found that Petitioners failed to meet 

their burden to establish that a binding contract to arbitrate existed, as no one with legal authority 

to bind Lena Nelson's Estate signed the agreement. Petitioners' attempts to find error with the 

trial court's decision fail and their assignment of error should be overruled. 

STATEMENT OF THE FACTS 

The underlying case stems from the abuse and neglect suffered by Lena Nelson during her 

residency at Petitioners' nursing home, Hillcrest. However, it is Lena Nelson's admissions process 

to Hillcrest that is the subject of the instant appeal. 

On July 7,2010, prior to her admission to Hillcrest and when she was still competent to 

handle her own affairs, Lena Nelson executed a durable power of attorney wherein she appointed 

her son, Stephen Nelson, as her attorney-in-fact. (JA 115-120). She also included the following 

provision: 

if, for any reason, STEPHEN NELSON cannot or will not serve as such, then I do 
hereby make, constitute, and appoint my daughter, KIMBERLY SHANKLIN, of 
Charleston, Kanawha County, West Virginia, my true and lawful attorney for me. 

(JA 119). 

Almost three years later, on February 15, 2013, Lena Nelson was admitted to Hillcrest. 

That same day, Kimberly Shanklin at the direction of Richard Osburn, Hillcrest's representative, 



completed the paperwork for her mother's admission, including an arbitration agreement. 

Evidence before the trial court indicated a contradiction in the facts surrounding the execution of 

the arbitration agreement. Kimberly Shanklin testified that she was told by Mr. Osburn to write 

"DPOA" after her signature when executing the documents, and Mr. Osburn testified that Ms. 

Shanklin presented herself as Lena Nelson's durable power of attorney. (JA 341-42). Mr. Osburn 

also testified that prior to completing the admissions paperwork, someone from Hillcrest would 

have obtained a copy ofwhatever documentation granted legal authority to allow another to act on 

behalf ofa resident. (JA 342). 

In considering Petitioners' motion to compel arbitration, the trial court found that there was 

no evidence that Stephen Nelson was unwilling or unable to act on his mother's behalfon February 

15,2013. (JA 344). Accordingly, the trial court correctly determined that Petitioners had failed to 

establish that Kimberly Shanklin had authority to act on her mother's behalf at the time she signed 

the arbitration agreement. (JA 344-45). The instant appeal followed. 

SUMMARY OF ARGUMENT 

Petitioners ask this Court to ignore the plain language of the power of attorney indicating 

that Kimberly Shanklin was a successor agent, ignore the evidence before the trial court that the 

predecessor agent's authority had not yet been terminated, and nevertheless, reverse the trial court 

and find that Kimberly Shanklin had actual authority to act on her mother's behalf when she signed 

the arbitration agreement. Petitioners rely solely on one section of the West· Virginia Uniform 

Power of Attorney Act in so arguing. They cite this statute for an erroneous premise for which it 

does not stand - that when presented with a power of attorney a third party has no duty to read the 

power of attorney or otherwise ensure that the person presenting that document is authorized 
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therein. Such an argument not only contradicts well settled principles of West Virginia's agency 

law but also the Uniform Power ofAttorney Act itself. 

Section 39B-I-1 19 of the Uniform Power of Attorney Act, upon which Petitioners' rely, 

does not apply to successor agents and does not otherwise limit a principal's ability to condition 

or control an agent's exercise of authority. A separate statutory provision, Section 39B-l-1l I, 

specifically addresses successor agents and mandates that a successor agent "may not act until all 

predecessor agents have resigned, died, become incapacitated, are no longer qualified to serve, or 

have declined to serve." W.Va. Code, § 39B-l-l 1l. This express provision aligns with the plain 

language of Lena Nelson's power of attorney and the finding of the trial court that Kimberly 

Shanklin's legal authority had to be triggered by Stephen Nelson's inability or unwillingness to 

continue to serve as his mother's attorney-in-fact. 

Even assuming arguendo that Section 39B-1 -1 19 was applicable to the facts presented 

herein, Petitioners' argument still fails. In order to rely on that section, a third party must have no 

actual knowledge that the agent was unauthorized or exceeding the scope of his or her authority. 

The plain language of Lena Nelson's power of attorney prohibits any such finding. Lena Nelson 

gave a clear directive in her power of attorney that Kimberly Shanklin was not authorized to act 

until Stephen Nelson's authority was terminated by his unwillingness or unavailability. By 

possessing Lena Nelson's power of attorney, Petitioners had actual knowledge of the conditional 

nature of Kimberly Shanklin's authority and any argument otherwise is disingenuous. 

Thus, the trial court correctly found that Kimberly Shanklin, as a successor agent whose 

authority had not yet been triggered, acted without any legal authority to bind Lena Nelson to the 

arbitration agreement when she signed that document, and, accordingly, denied their motion to 

compel arbitration. Petitioners' assignment of error should be overruled. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


Rule 18 of the West Virginia Rules of Appellate Procedure states that oral argument is 

unnecessary if the parties have waived oral argument, the appeal is frivolous, the dispositive issues 

have been authoritatively decided, or all of the facts and legal arguments are adequately presented 

in the briefs. Oral argument is unnecessary. While Petitioners' frame this issue as one of first 

impression, it is, in actuality, an issue that has been authoritatively decided by the legislature. The 

Uniform Power of Attorney Act explicitly outlines the authority of a successor agent and that 

provision is dispositive of the instant appeal. Further, the issue raised herein is adequately 

presented in the briefing and the decisional process would not be significantly aided by oral 

argument. 

STANDARD OF REVIEW 

While Petitioners are correct that appeals from orders denying motions to dismiss are 

reviewed de novo, this Court has explained that the United States Supreme Court requires that 

arbitration motions "should proceed like review of any other district court decision finding an 

agreement between parties." Montgomery v. Vince Bruno Canst., LLC, No. 14-0949,2015 WL 

508670, *2 (W.Va. August 28, 2015)(citing First Options a/Chicago v. Kaplan, 514 U.S. 938, 

947-48 (1995)). Thus, while questions of law will be considered de novo, significant deference 

will be given to the trial court's findings of fact and considered on a "clearly erroneous" standard. 

Id. 

ARGUMENT 

I. 	 KIMBERLY SHANKLIN WAS NOT LENA NELSON'S ATTORNEY-IN-FACT AT 
THE TIME SHE EXECUTED THE ARBITRATION AGREEMENT 

The trial court correctly found that no contract to arbitrate ever existed between Lena 

Nelson and Hillcrest. "The fundamentals of a legal contract are competent parties, legal subject 
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matter, valuable consideration, and mutual assent. There can be no contract ifthere is one of these 

essential elements upon which the minds of the parties are not in agreement." Syl. Pt. 5, Virginia 

Export Coal Co. v. Rowland Land Co., 100 W.Va. 559, 131 S.E. 253 (1926). It is undisputed that 

Lena Nelson did not sign the subject arbitration agreement. Thus, to require the arbitration of the 

Estate's claims, a person with the legal authority to bind Lena Nelson must have signed the 

arbitration agreement on her behalf. 

"It is of course an elementary rule of law that a person dealing with an alleged agent is 

bound to ascertain his authority, and that, when [attempting to enforce an agreement] against the 

principal in respect ofan act of such agent, the burden is upon the [party attempting to enforce the 

agreement] to establish, not only the fact of agency, but that the act upon which he relies was 

within the agent's authority." Owens Bottle-Mach. Co. v. Kanawha Banking & Trust Co., 259 F. 

838 (4th Cir. 1919). See also Bluefield Supply Co. v. Frankel's Appliances, Inc., 149 W.Va. 622, 

631-32, 142 S.E.2d 898, 906 (W.Va. 1965) ("The general rule is that the authority of an agent to 

perform the act in question must be proved ... The law indulges no presumption that an agency 

exists"). 

The trial court correctly found that Petitioners failed to prove Kimberly Shanklin's 

authority to act on Lena Nelson's behalf in signing the arbitration agreement. Petitioners now 

assert that the trial court erred by failing to apply the Uniform Power of Attorney Act, §39B-l

119, in deciding whether Kimberly Shanklin was authorized as Lena Nelson's attorney-in-fact 

upon her admission to Hillcrest. Petitioners contend that Section 39B-I-119 eliminates any 

responsibility on the part of a third party to confirm that an agent is authorized to act on a 

principal's behalf when presented with a power of attorney. In so arguing, they ask this Court to 

decide that a third party need not read a power of attorney or otherwise confirm that a person 
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presenting such a document is actually authorized therein. Such an erroneous interpretation ofthis 

section contradicts other statutory sections of the Uniform Power of Attorney Act (hereinafter 

"UPAA") and its intended purpose. 

A. 	 SECTION 39B-I-119 OF THE UNIFORM POWER OF ATTORNEY ACT 
DOES NOT APPLY TO SUCCESSOR AGENTS 

West Virginia adopted the UPAA in 2012. See § 39B-I-101, et seq. The UPAA was 

created "primarily [as] a set ofdefault rules that preserve a principal's freedom to choose both the 

extent of an agent's authority and the principles to govern the agent's conduct." Uniform Power 

of Attorney Act, National Conference of Commissioners on Uniform State Laws, (July 2006), 

prefatory note, at 2. It sought, in part, to "address the problem of persons refusing to accept an 

agent's authority." !d. Section 39B-I-119 was specifically "included in the Act to address the 

frequently reported problem of persons refusing to accept a power of attorney." Id. at 4. That 

section provides, in pertinent part, that: 

A person who in good faith accepts an acknowledged power of attorney without 
actual knowledge ...that the purported agent's authority is void, invalid or 
terminated, or that the agent is exceeding or improperly exercising the agent's 
authority may rely upon the power of attorney as if the ...agent's authority were 
genuine, valid, and still in effect, and the agent had not exceeded and had properly 
exercised the authority ... 

W. Va. Code § 39B-I-119. This section was intended to "provide[] protection from liability for 

persons that in good faith accept an acknowledged power of attorney," and specifically intended 

to apply in situations of a "forged signature or a latent defect in the acknowledgment." Uniform 

Power ofAttorney Act, Comment to Section 39B-I-119, supra at 2, 33. 

Petitioners attempt to improperly expand the narrow purpose of Section 119 far beyond its 

intended reach. Here, there was no latent defect, fraud, or forgery at issue in Lena Nelson's power 

of attorney. Petitioners are not seeking protection from liability based on their good faith 
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acceptance of her power of attorney. Instead, they are attempting to use Section 119 to bind Lena 

Nelson's Estate to a contract not signed by her attorney-in-fact but by a successor agent whose 

authority had not yet been triggered. 

In accordance with the UPAA's goal to preserve a principal's freedom and control over an 

agent's authority and conduct, the Act separately addresses successor agents. Id. at 2. Section 

398-1-111 of the UPAA provides that: 

A principal may designate one or more successor agents to act if an agent resigns, 
dies, becomes incapacitated, is not qualified to serve, or declines to serve ....Unless 
the power of attorney otherwise provides, a successor agent: (I) has the same 
authority as that granted to the original agent; and (2) may not act until all 
predecessor agents have resigned, died, become incapacitated, are no longer 
qualified to serve, or have declined to serve. 

W.Va. Code, § 398-1-111 (emphasis added). This section explicitly prohibits any act by a 

successor agent until the predecessor agent is no longer qualified or otherwise declines to serve. 

Id. Accepting Petitioners' argument regarding Section 119 would effectively nullify Section Ill's 

provisions regarding successor agents in contradiction to principles of legislative interpretation 

that require giving effect "to each part of a statute and to the statute as a whole so as to accomplish 

the general purpose of the legislation." Smith v. State Workmen's Compo Com'r, 159 W. Va. 108, 

115, 219 S.E.2d 361 (1975)("statutes which relate to the same subject matter should be read and 

applied together, i.e. in Pari materia, so that the Legislature's intention can be gathered from the 

whole of the enactments"); see also State ex reI. Campbell v. Wood, 151 W.Va. 807, 155 S.E.2d 

893 (1967); State v. Boles, 147 W.Va. 674, 130 S.E.2d 192 (1963); State ex rei. Graney & Ford v. 

Sims, 144 W.Va. 72, 105 S.E.2d 886 (1958). 

The conditional nature of a successor agent's authority pursuant to Section 398-1-111 

mirrors the explicit requirement Lena Nelson included in her power of attorney that "if, for any 

reason, STEPHEN NELSON cannot or will not serve as such, then I do hereby make, constitute, 
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and appoint my daughter, KIMBERLY SHANKLIN, of Charleston, Kanawha County, West 

Virginia, my true and lawful attorney for me." (JA 119). Thus, in order to find Kimberly Shanklin 

had actual authority to sign the arbitration agreement on her mother's behalf required a finding 

that Stephen Nelson's authority had been terminated by his inability or unwillingness to serve as 

his mother's attorney-in-fact. The evidence before the trial court indicated that Stephen Nelson 

had not resigned, become incapacitated or unqualified to serve, or declined to serve as his mother's 

power ofattorney. (JA 307-08). Further, it is undisputed that "neither the facility nor Ms. Shanklin 

contacted Mr. Nelson to ascertain whether he was available to complete the admissions process on 

Ms. Nelson's behalf." See Petitioner's Brief, pg. 2. 

The trial court correctly found that Stephen Nelson's inability or unwillingness to act as 

his mother's attorney-in-fact was a condition precedent necessary to establish Kimberly Shanklin's 

legal authority, and that Petitioners had failed to establish that determinative fact. It further found 

that without such authority, Petitioners could not prove a ·binding agreement to arbitrate ever 

existed. Section 119 of the UP AA does not affect Petitioners' failure to meet their burden and 

provides no basis to assign the trial court's decision as error. 

B. 	PETITIONERS HAD ACTUAL KNOWLEDGE THAT KIMBERLY 
SHANKLIN WAS IMPROPERLY EXERCISING HER AUTHORITY 

Even assuming arguendo that Section 119 ofthe UPAA applied to successor agents, which 

it clearly does not given Section Ill's direct applicability, Petitioners' reliance on that section 

nevertheless fails as they had actual knowledge that Kimberly Shanklin was not authorized to act 

as Lena Nelson's attorney-in-fact when she signed the arbitration agreement. Section 39B-I-119 

only protects a third party who does not have actual knowledge that an agent is exceeding or 

improperly exercising his or her authority. See W.Va. Code § 39B-I-119. Testimony before the 

trial court indicated that "by the time the admission process occurs, someone at [Hillcrest] would 
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have obtained a copy of whatever legal documentation existed to allow others to act on behalf of 

the resident." (JA 342). Thus, Petitioners had Lena Nelson's power ofattorney in their possession 

prior to the February 15,2013 admissions process. 

"Ifa written instrument be relied on, in order that it may be held to create agency, it must 

also on its face, or when read in the light of surrounding circumstances, appear that such was the 

intention." Uniontown Grocery Co. v. Dawson, 68 W.Va. 332, 69 S.E. 845,845 (1910). "If [an 

agent's grant of authority is] in writing, [the third party] is presumed to have read his warrant of 

authority." Id. at 846. As mentioned supra, Lena Nelson's power of attorney explicitly 

conditioned Kimberly Shanklin's authority on the termination ofauthority of her brother, Stephen 

Nelson, thereby giving Petitioners actual knowledge that Kimberly Shanklin was not Lena 

Nelson's attorney in fact absent the satisfaction of that condition precedent. 

Petitioners' failure to make even the most basic assurance that they were dealing with the 

correct agent identified in Lena Nelson's power of attorney is unsupported by general principles 

of agency law and the UPAA itself. In attempting to justify this failure, Petitioners now ask this 

Court to create a rule of law wherein a third party can rely on the mere presentation ofa power of 

attorney and ignore the explicit conditions and requirements found therein. Such a rule would 

effectively eliminate a principal's power to determine the nature and scope of an agent's authority 

in contravention of the very purpose of the UPAA and general principles of common law and 

equity.2 The trial court correctly denied Petitioners' motion to dismiss and compel arbitration 

below and that decision should be upheld. 

The UPAA provides that the Act is to be "supplemented by principles ofcommon law and equity to the extent 
not displaced by a specific provision." Uniform Power of Attorney Act, supra at 4. 
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CONCLUSION 


WHEREFORE, based upon the foregoing reasons, Plaintiff-BelowlRespondent 

respectfully requests that this Honorable Court deny the instant appeal, uphold the trial court's 

denial of Petitioners' Motion to Dismiss and Compel Arbitration, and remand the case to Circuit 

Court of Kanawha County for further proceedings. 

Respectfully submitted, 

Kimberly Shanklin, on behalf of the 

Estate ofLena Nelson, 


By counsel, 


James . c g, WV Bar No. 10350 
Michael . F II ,Jr. WV Bar No. 10150 
D. Bryant haffin, WV Bar No. 11069 
Kendra R. Fokakis, WV Bar. No. 12402 
A. Lance Reins, WV Bar No. 11548 
McHUGH FULLER LAW GROUP, PLLC 
97 Elias Whiddon Rd. 
Hattiesburg, MS 39402 
Telephone: 601-261-2220 
Facsimile: 601-261-2481 

Attorneys for Respondent / Plaintiff 
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