
IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 


':: ;;" 	 ~ - . - - -Kimberly Shanklin, on Behalf of the 	 {I,. ~. t... -=-.J I : l ' .-.;" 	 • 

Estate of Lena Nelson 	 __ PLAIr:.dIFF ; ; 

: •• ~ .,- t •• '

vs. CAUSE NO.: 16-C-1o"71" 
Jury Demanded 

AMFM, LLC; Commercial Holdings, Inc. 

kln/a Commercial Holdings, LLC; 

Integrated Commercial Enterprises, Inc., 

Manzanita Holdings, LLC, Manzanita 

Management, Inc., Lifetree, LLC, Wineberry, LLC, 

Hillcrest Health Care Center, LLC d/b/a 

Hillcrest Health Care Center; 

Tammy Fortney, Matthew Poorman; 

John Does 1 Through 10; 

and Unidentified Entities 1 Through 10 

(as to Hillcrest Health Care Center) 	 DEFENDANTS 


ORDER ON DEFENDANTS' MOTION TO DISMISS PLAINTIFF'S COMPLAINT 
AND COMPEL ARBITRATION 

This matier came before the Court for hearing on December 8, 2016, regarding 

Defendants' Motion to Dismiss Plaintiffs Complaint and Compel Arbitration, and the 

Court having heard arguments of both parties, reviewed all relevant pleadings and 

evidence, and considering the matter as a whole, ORDERS as follows: 

1. 	 This matter stems from the residency of Lena Nelson at the Defendants' nursing 

home, Hillcrest Health Care Center. Mrs. Nelson was a resident of the Defendants' 

nursing home from February 15, 2013, until March 10,2016. 

2. 	 Defendants' Motion focuses on the time of Mrs. Nelson's admission; specifically, 

the arbitration agreement signed at the time of her admission. See Exhibit C to 

Defendants' motion. 

3. 	 This Court entered an Order on August 30, 2016, staying all other discovery but 

for "discovery which is necessary as to the arbitration formation issues," and 

providing the Parties 90 days to complete said discovery. The Court is aware of 
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several depositions being taken as well as documents being exchanged in this 

regard.' 

Findings of Fact 

4. 	 There does not appear to be a dispute between the Parties as to the facts 

related to the execution of the instant arbitration agreement 

5. 	 It is clear that when Mrs. Nelson was admitted to the Defendants' nursing home 

she was accompanied by one of her three children, Kimberly Shanklin. The Parties 

agree that at the time of her admission, Mrs. Nelson was not competent to handle 

her own affairs as she had been diagnosed with dementia. 

6. 	 However, Mrs. Nelson had executed a valid durable power of attorney (DPOA) 

on July 7, 2010. See Exhibit B to Defendants' motion. Said DPOA appoints 

Stephen Nelson, Mrs. Nelson's son, as her primary attorney-in-fact The DPOA 

also specifically provides as follows: 

If for any reason, STEPHEN NELSON cannot or will not serve as 
such, then I do hereby make, constitute, and appoint my daughter, 
KIMBERLY SHANKLIN, of Charleston, Kanawha County, West 
Virginia, my true and lawful attorney, for me and in my name, 
place, and stead with all of the aforesaid powers. 

Emphasis added. 

7. 	 The only two people present for the execution of the arbitration agreement, 

according to the Parties and testimony, were Kim Shanklin and Richard Osburn. 

The only dispute as to the facts surrounds the testimony of the two witnesses, as 

Mrs. Shanklin testifies that she was told by Mr. Osburn to write DPOA after her 

signature when executing the documents, while Mr. Osburn testifies that Mrs. 

: Neither Party has made any request for additional discovery of any sort related to the Court's August 30. 
2016 Order 
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Shanklin presented herself as the DPOA. 2 Mr. Osburn also indicated that by the 

time the admission process occurs, someone at the facility would have obtained a 

copy of whatever legal documentation existed to allow others to act on behalf of the 

resrdent. 

8. 	 There is no evidence in the record that anyone on behalf of the facility ever 

attempted to reach out to Stephen Nelson to see if he was available or willing to act 

on his mother's behalf. The record includes an affidavit from Stephen Nelson that 

i'ndicates he was the DPOA for his mother at the time of her admission to 

Defendants' facility and that he was never contacted by anyone from Defendants' 

facility related to her admission. 

9. Defendants also attached numerous documents to their supplemental briefing 

dated before and after the date of Mrs. Nelson's admission which they contend 

demonstrate that Kimberly Shanklin was acting as her mother's DPOA both before 

and after Mrs. Nelson's admission. 

Conclusions of Law 

10. 	 The United States Supreme Court has required heightened showings of authority 

when an agent is giving up important rights, specifically with regard to arbitration. 

See Volt Info. Sciences, Inc. v. Board of Trustees, 489 U.S. 468, 478, 109 S.Ct. 

1248, 1255, 103 L.Ed.2d 488 (1989). The United States Supreme Court has also 

recognized the right to access courts as a fundamental constitutional right 

preserved in the Privileges and Immunities Clause of Article IV and the Fourteenth 

Amendment, the First Amendment right to petition the government for redress of 

2 This Court does not find this discrepancy to be of any significance in its application of the law to the facts 
of this matter. 

., 



grievances, and the Due Process Clause of the United States Constitution. 

11. 	 Defendants bear the burden of establishing that an individual with authority to 

contract on behalf of Mrs. Nelson executed the arbitration agreement on her behalf. 

"It is of course an elementary rule of law that a person dealing with an alleged 

agent is bound to ascertain his authority, and that, when [attempting to enforce an 

agreement] against the principal in respect of an act of such agent, the burden is 

upon the [party attempting to enforce the agreement] to establish, not only the fact 

of agency, but that the act upon which he relies was within the agent's authority." 

Owens Bottfe-Mach. Co. v. Kanawha Banking & Trust Co., 259 F. 838 (4th Cir. 

1919). See also Bluefield Supply CO. V. Frankel's Appliances, Inc., 149 W.va. 622, 

631-32. 142 S.E.2d 898, 906 (W.va. 1965) ("The general rule is that the authority 

of an agent to perform the act in question must be proved .... The law indulges no 

presumption that an agency exists; on the contrary a person is legally presumed to 

be acting for himself and not as the agent of another person; and the burden of 

proving an agency rests upon him who alleges the existence of the agency. It is 

also well established that a person who deals with an agent is bound at his own 

peril to know the authority of the agent."). 

12. 	 The general principles of agency law must apply. A principal is bound by the 

actions of his agent within the scope of the agent's real or apparent authority. 

Apparent authority is "that which, though not actually granted, the principal 

knowingly permits the agent to exercise, or which he holds him out as possessing." 

John W. Lohr Funeral Home, Inc. V. Hess & Eisenhardt Co.. 152 W.va. 723, 166 

S.E.2d 141 (W.va. 1969). It is the actions of the principal, not the agent, that are 

relevant in determining whether apparent agency exists. See Bur/ess V. West 



Virginia University Hospitals, Inc., 215 W.Va. 765 (2004). 

13. 	 In this matter, the Parties agree that Mrs. Nelson was not competent at the time 

of her admission. Therefore, there can be no claim that Mrs. Shanklin was acting 

with apparent authority as Mrs. Nelson was no longer competent to convey any sort 

of authority at the time of admission. 3 

14. 	 The Court therefore focuses on whether the Defendants have met their burden 

of demonstrating that Mrs. Shanklin had the requisite authority to waive Mrs. 

Nelson's right to a jury trial and enter into the arbitration agreement. In this regard, 

based on the DPOA executed by Mrs. Nelson, the Defendants would need to show 

that Stephen Nelson "cannot or will not" serve as her DPOA at the time of 

admission. 

15. 	 The Court looks to see what, if any, evidence has been presented that Stephen 

Nelson "cannot or will not" serve as his mother's DPOA. This is where the Court 

finds that the Defendants have not met their burden. There is no evidence that 

anyone on behalf of the Defendants inquired about Stephen Nelson or whether he 

was able and available to act on his mother's behalf on February 15, 2013. 

16. 	 The only evidence in the record is testimony from Mrs. Shanklin that her brother 

lived locally and was available and the affidavit of Stephen Nelson that no one 

attempted to contact him at the time of his mother's admission. 

17. 	 Defendants also provided multiple exhibits (see exhibits 4 through 60 attached to 

Defendants' Supplemental Briefing) to demonstrate that Mrs. Shanklin was acting 

on her mothers' behalf before and after Mrs. Nelson's admission to Defendants' 

~ At the hearing is this matter counsel for the Defendants did not dispute this issue and agreed that the 
Defendants are arguing that Mrs. Shanklin had actual authority. 



nursing home.4 These exhibits consist of several items signed by Mrs. Shanklin at 

the time of admission and numerous documents such as nursing notes related to 

Mrs. Nelson dated after her admission that were not signed or created by Mrs. 

Shanklin. 

18. 	 The Court finds that the authority that Mrs. Shanklin possessed at the time of the 

execution of the instant arbitration agreement is determinative of her authority to 

bind Mrs. Nelson to the arbitration agreement, and not the authority with which she 

was imbued at some later point in time. See State ex ref. AMFM, LLC v King, 230 

W. 	Va. 471 (2013), footnote 9. 

19. All objections and exceptions of any party aggrieved by this Order are hereby 

preserved. 

THEREFORE, the Court ORDERS, ADJUDGES and DECREES that 

Defendants' Motion to Dismiss Plaintiffs Complaint and Compel Arbitration is 

hereby DENIED. 

The Clerk is directed to send a copy of this Order to all counsel of record. 

It is ORDERED thiS~:; ."'-~~ay of {( J. i;'. /;:' i ;: ,2016. 

Honorable Carrie Webster 

II 	 !. ,r 
! i i .' .\. .~-t 
\/'--- '-Z/JJ\.... 

• Exhibit 3 attached to the supplemental briefing is Mrs. Shanklin's responses to Requests for Admissions 
where Mrs. Shanklin admits to acting on her mothers behalf. While Defendants' arguments are 
appreCiated. the Court finds that this admission does not affect Mrs. Shanklin's actual authority to act on 
behalf of her mother on February 15, 2013. 
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, VN State Bar No.1 0350 
Michael . Fl. Jr., WV State Bar No. 10150 
McHugh Fuller Law Group 
97 Elias Whiddon Rd. 
Hattiesburg, MS 39402 
Telephone: 601-261-2220 
Facsimile: 601-261-2481 

Attorneys for Plaintiff 

inson, State Bar No. 5954 
vans, WV State Bar No. 5850 

Megan F. Bosak, WV State Bar No. 11955 
Flaherty Sensabaugh Bonasso, PLLC 
Post Office Box 3843 
Charleston, WV 25338-3843 
Telephone: 304-345-0200 
Facsimile: 304-345-0260 

Attorneys for Defendants 
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