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I. Statement of the Case 
a. Factual Background 

This case was brought against Hampden Coal, LLC, ("HampdenJPetitioner") and Oliver 

Hunt ("Mr. HuntiPetitioner"), by Complaint filed June 21, 2016 in the Circuit Court of Mingo 

County. See APP 0001. Respondent, Michael Varney ("Mr. Varney/Respondent"), alleged 

Hampden Coal discriminated against him when it removed him from his supervisory position and 

lowered his pay the day after he returned to work from an illness which required hospitalization. 

See APP 0004-0006. Further, approximately two-weeks after the workplace discrimination due to 

his illness, Mr. Varney was seriously injured in a rockfall while working as an employee of 

Hampden. See APP 0003. Mr. Varney's injuries resulted in a seventeen percent (17%) permanent 

partial disability rating ("PPD") rating. Id. It is believed and alleged that the hazardous mine 

conditions which led to Mr. Varney's injuries were known by Hampden; however, it still 

knowingly exposed Mr. Varrtey to the same. See APP 0004. Although discovery has not fully 

commenced due to a stay in this matter, Mr. Varney's assertions that Hampden possessed prior 

knowledge ofunsafe work conditions to which he was exposed is bolstered by Mr. Varney's pre

suit expert, Conrad Labree. APP 0013-0014. Mr. Labree opines, in part, the Hampden failed to 

maintain adequate walkways and properly follow its Roof Control Plan. APP 0013-0014. As a 

result, Mr. Varney has alleged violations under the West Virginia Human Rights Act and deliberate 

intent under the West Virginia Workers' Compensation Act in his Complaint. See APP 0004-0008. 

Mr. Varney began working for Hampden Coal Company, LLC in 2000. See APP 0002. In 

August 2014, the Petitioner Hampden, a Blackhawk Mining, LLC ("Blackhawk") subsidiary, 

purchased Mr. Varney's employer. Id. As part ofthat purchase, Mr. Varney was transitioned from 
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his previous employer to Hampden and at which time he was required to sign Hampden's 

Arbitration Agreement ("Agreement"). See APP 0105. 

Interestingly, the original Agreement Mr. Varney was required to sign specifically stated 

that Mr. Varney was required to have "signed and returned the Agreement to be eligible for 

employment and continued employment with Blue Diamond." See APP 0044. However, the 

glaring issue is that Mr. Varney was not and has never been an employee of Blue Diamond. 

Hampden, nearly nine (9) months later in July 2015, unilaterally modified the original Agreement, 

via addendum and without notice, changing its consideration for Mr. Varney's employment, 

thereby, requiring Mr. Varney to now sign the addendum to remain employed with Hampden. See 

APP 0045. 

While the Agreement defines the coverage ofits applicability, it also defines which claims 

are excluded from the Agreement and which are not required to be submitted to arbitration. See 

APP 0043. More specifically, the Agreement holds: 

This Agreement does not, however, limit any right to file a charge 
with or assist any government agency including the EEOC and 
NLRB, or the right to me a claim for workers' compensation 
benefits ... 

APP 0043 (emphasis added). Notably, in its Agreement Hampden further defines which workers' 

compensation claims it intends to include in the Agreement by stating workers' compensation 

retaliation claims must be arbitrated; however, the Agreement is silent as to the deliberate intent 

cause of action, a benefit under the West Virginia Workers' Compensation Act. See APP 0043. 

Additionally, the Agreement shortens Mr. Varney's right to bring forth his claims under 

West Virginia law by specifically stating that, "the party wishing to purse [sic] a claim must file 

that claim with AAA in the same time period they would have to file a lawsuit, or one-year from 
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the date of the event forming the basis of the lawsuit, which ever expires first." See APP 0043. 

Further, the Agreement Mr. Varney was forced to sign proports not be a contract at all. The 

Agreement reads in part, "[t]his Agreement is not, and shall not be construed to create a contract 

of employment. [sic] express or implied, and shall not alter my at-will employment status." See 

APP 0044. 

After being unlawfully demoted and suffering a workplace deliberate intent injury, Mr. 

Varney filed his claims in the Mingo County Circuit Court, and thereafter, the Petitioners filed its 

Motion to Compel Arbitration. See APP 0001;0024. 

h. Procedural History 

Mr. Varney filed his Complaint on June 21, 2016, in the Circuit Court of Mingo County 

against Hampden and Oliver Hunt. See APP 0001. In that Complaint, Mr. Varney alleged two 

violations of the West Virginia Human Rights Act based on Hampden's and Mr. Hunt's decision 

to demote him as a result of the illness he suffered, and further, Mr. Varney filed a deliberate intent 

claim related to the workplace injury he sustained on January 5,2016. See APP 0001-0008. 

In or around July 25, 2016, the Petitioners filed their Motion to Dismiss, or in the 

Alternative Compel Arbitration. See APP 0023-0042. Thereafter, on August 15, 2016, Respondent 

filed his response to said Motion (APP 105-123), and the Petitioners filed their reply on August 

24,2016. See APP 0243. 

Subsequently, the Petitioners filed their Motion to Disqualify the Honorable Miki 

Thompson from the matter. See APP 0251. On October 4,2016, this Court assigned the case to 

the Honorable Darrell Pratt (APP 0271), and oral arguments were held on November 15,2016. 

See APP 0297. For a myriad of reasons, the circuit court entered an Order denying Hampden's 
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Motion to Dismiss, or in the Alternative, Compel Arbitration. Id. This Order is the basis of 

Petitioners' appeal. 

II. SUMMARY OF ARGUMENT 

When a trial court is required to rule upon a motion to compel arbitration pursuant to the 

Federal Arbitration Act, the authority ofthe trial court is limited to determining the threshold issues 

of (1) whether a valid arbitration agreement exists between the parties; and (2) whether the claims 

averred by the plaintiff fall within the substantive scope of that arbitration agreement. Kirby v. 

Lion Enterprises, Inc., 233 W.Va. 159 (2014). In the instant matter, Respondent asserts the 

Agreement is not valid, but if the Court detennines the Agreement is valid, Respondent's claims 

are not within the substantive scope of the Agreement. 

An arbitration agreement, by its very nature, is a contract. Most of the recent arbitration 

litigation has revolved arounds whether such contract is enforceable or unconscionable, and thus, 

unenforceable. However, in this appeal the circuit court found that the Agreement was not 

enforceable for reasons other than conscionability. Before a conscionability analysis can be 

undertaken regarding a contract, it must be established that a contract indeed exists. Here, the 

Respondent does not believe a valid agreement exist; however, to the extent there is an Agreement, 

the Respondent agrees with the circuit court that an employment contract was created. 

Employment agreements have long been analyzed differently that commercial agreements. 

The Respondent maintains any employment contract formed, for multiple reasons, is both 

substantively and procedurally unconscionable, and thus, unenforceable. From a substantive 

standpoint, the Agreement substantially shortens the Respondent's time-period in which he can 

bring his claims forward, and further, puts unduly burdensome restrictions on his ability to 
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participate in meaningful discovery. Under the Agreement, claims which were timely brought 

forth under West Virginia's statute of limitations, would be barred tIDder the Agreement. In 

addition, Petitioners, via addendum and without notice, unilaterally modified the consideration for 

its original Agreement, a practice that has long been held as substantially unconscionable in West 

Virginia. 

The Agreement is also procedurally tIDconscionable. At the time Respondent was required 

to enter into the Agreement, his company had just been purchased by Petitioner Hampden. Similar 

to herding cattle, all employees were summonsed to meeting place, handed multiple documents, 

not permitted to leave the meeting spot, and told to sign each paper should they wish to remain 

employed with Hampden. There was no meaningful opportunity to review the material, much less 

seek counsel as the Agreement contends. As noted by the circuit court, the Agreement's 

instruction to seek legal advice was "disingenuous" at best. See APP 0302. Not only did the 

Respondent not possess in meaningful bargaining power in negotiating any term ofthe Agreement, 

the Agreement was drafted by the Petitioner Hamdpen in a manner that all key elements are one

side and construed in its favor. For example, should the Respondent have any issue related to his 

employment, the Agreement maintains those issues must be arbitrated. However, the Petitioners 

maintain the power to simply discard the Respondent "at will" should it perceive issues with his 

employment, and thus, is not required to follow the same process it implores on Respondent. More 

simply put, the Agreement was clearly "take it is or leave it," and the ultimate contract ofadhesion. 

The claims Respondent brought forth in his Complaint under the West Virginia Human 

Rights Act are derived and controlled by administrative law set forth by the state ofWest Virginia 

in the Human Rights Act. The Agreement itself seems to exclude causes of actions controlled by 

administrative law, and more particularly, agency employment causes ofaction such as the NLRB 
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or EEOC. Further, the West Virginia law finds that an individual may not waive any right or claim 

under the West Virginia Human Rights Act unless the waiver is knowing and voluntary. Here, 

any waiver of those rights by Respondent was not knowing or voluntary. 

Lastly, Respondent's deliberate intent claim is excluded from the Agreement. Arbitration 

is a matter of contract, and a party cannot be required to arbitrate a dispute that it has not agreed 

to arbitrate. The West Virginia Workers' Compensation Act provides numerous benefits for 

employees who are injured during the course and scope of their work; furthennore, not all ofthose 

benefits are monetary in nature. More specifically, the legislature placed the deliberate intent cause 

of action under the "Death and Disability Benefits" section of the Workers' Compensation Act 

further indicating that the legislature intended for deliberate intent to be a benefit of that Act. 

Employer's enjoy the benefit of a no-fault system in which it cannot be sued in negligence for a 

work place injury, so long as it properly subscribed to the Workers' Compensation Fund. 

However, one benefit the employee enjoys under the Workers' Compensation Act is the ability to 

file a deliberate intent clainl of action if he believes certain elements are present and can be met. 

The Agreement specifically holds the right to file a claim for workers' compensation 

benefits is excluded, and therefore, those claims are not subject to arbitration. Should Hampden 

wished to limit what workers' compensation benefits it sought to exclude, it could have narrowed 

that definition in this one-sided Agreement. It chose not to; therefore, as the drafter, any ambiguity 

in the Agreement must be strictly construed against Hampden. 

III. STATEMENT REGARDING ORAL ARGUMENT 

Respondent believes that oral argument in unnecessary pursuant to West Virginia Rules of 

Appellate Procedure 18(a)(3) and (4), because the facts and arguments are adequately presented 
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in the briefs and record on appeal. The decisional making process will not be significantly aided 

by oral argument, and the dispositive issues have been authoritatively decided. Ifthe Court deems 

oral argument necessary, Respondent has no preference between Rule 19 and Rule 20. 

IV. ARGUMENT 

A. Jurisdiction 

An order denying a motion to compel arbitration is an interlocutory ruling which is subject 

to immediate appeal under the collateral order doctrine. Syl. pt. 1, Credit Acceptance Corp. v. 

Front, 231 W. Va. 518, 745 S.E.2d 556 (2013). Petitioners have appealed the lower court's 

December 29, 2016, Order in which arbitration was denied, thus, such ruling is subject to 

immediate appeal in this Court. 

B. Standard of Review 

The main issues to be decided on appeal are the interpretations of both statutes and 

contracts. When an appeal from an order denying a motion to dismiss and to compel arbitration is 

properly before this Court, our review is de novo. West Virginia CVS Pharmacy, LLC v. McDowell 

Pharmacy, Inc., 796 S.E.2d 574 (2017). "Interpreting a statute or an administrative rule or 

regulation presents a purely legal question subject to de novo review." Syllabus Point 1, 

Appalachian Power Co. v. State Tax Dept. of West Virginia, 195 W.Va. 573, 466 S.E.2d 424 

(1995). 

C. Employment arbitration agreements are viewed in a different context than 
arbitration agreements in a commercial setting. (Assignment of Error 1). 

The circuit court did not err in finding that employment arbitration agreements are viewed 

differently than compared to those in a commercial setting. APP 0299. Although the Petitioner 

asserts there is no legal authority to rely upon for this ruling, that is not true. Regarding the 

7 




enforceability ofan arbitration agreement, this Court has previously held that there is a distinction 

between those agreements seeking to be enforced in an employment or commercial setting. More 

specifically, this Court analyzed conscionability in an arbitration agreement [discussed more 

thoroughly below] regarding employment contracts and held: 

... [i]nadequacies that results in the lack of a real and voluntary 
meeting of the minds of the parties, considering all the 
circumstances surrounding the transaction. These inadequacies 
include, but are not limited to, the age, literacy, or lack of 
sophistication of a party; hidden or unduly complex contract terms; 
the adhesive nature of the contract; and the manner and setting in 
which the contract was formed, including whether each party had a 
reasonable opportunity to lmderstand the terms of the contract. 
Considering factors such as these, courts are more likely to find 
unconscionability in consumer transactions and employment 
agreements than in contracts arising in purely commercial settings 
involving experienced parties. 

Brown v. Genesis Healthcare II, 729 S.E.2d 217, 227 (2012), citing Brown v. Genesis Healthcare 

I, at 724 S.E.2d 250, 285 (emphasis added); (See also, State ex. Rei Saylor v. Wilkes holding that 

the proposed arbitration agreement pertaining the employee's employment was not valid because 

employee possessed a tenth grade education, the arbitration company fashioned the agreement to 

meet its needs and the needs of employer, employee was not apprised of the relationship between 

company and employer, the terms of the agreement were not negotiable and weighed in favor of 

company and employer, and company retained the right to unilaterally modify arbitration rules 

without input or notice to employee.) 

It is clear by the Court's previous rulings that it does consider arbitration agreements in the 

employment context much differently than those in a commercial setting. In employment settings, 

the Court has routinely looked past a mere "agreement" to arbitrate and has delved into multiple 

factors, as outlined above, when considering the enforceability of an arbitration agreement 

regarding employment related issues. In the instant matter, Respondent, a father oftwo daughters, 
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is a thirty-eight (38) year old coal miner who had worked at the same facility for various operators 

for nearly sixteen (16) years. Respondent possesses no formal education outside of high school, 

and further, was presented a contract of adhesion to sign if he wished to remain employed in an 

industry at which time was experiencing great volatility. APPOl18. 

Given this precedent, this Court should consider factors regarding conscionability as 

discussed below and determine the "Agreement" Petitioners seeks to enforce is viewed differently 

than arbitration agreements between commercial enterprises, and further, it is not enforceable. 

D. The Respondent does not believe a valid contract exist between the parties; 
however, to the extent this Court fmds a valid contract exist, the circuit court did not 
err in labeling it an employment contract. (Assignment of Error 2). 

i. Respondent does not believe a valid agreement exist between the parties. 

The West Virginia Supreme Court has repeatedly held the arbitration agreements are not 

to be treated differently than any other contract. Syllabus Point 7 ofBrown v. Genesis Healthcare 

Corp., 228 W.Va. 646, 724 S.E.2d 250 (2011) holds that: 

The purpose of the Federal Arbitration Act. . .is for courts to treat 
Arbitration Agreements like any other contract. The Act does not 
favor or elevate Arbitration Agreements to a level of importance 
above all other contracts; it simple ensures that private agreements 
to arbitrate are enforced according to their terms. 

The second to last paragraph of the Agreement states that it is not an agreement. "Not an 

Employment Agreement: This Agreement is not, and shall not be construed to create a contract of 

employment, expressed or implied, and shall not alter my at-will employment status." APP 0044. 

Thus, despite the fact that the alleged agreement claims not to be an agreement, the Petitioners 

would urge this Court to ignore the plain language contained in the alleged agreement and rule that 

it is a binding agreement. 
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Instead, the Petitioners state that the document does not create a contract or employment 

agreement. The Respondent agrees. Without a proper contract between the parties, a valid 

arbitration agreement cannot be sustained. 

For the Petitioners to argue the statement "this Agreement is not, and shall not be construed 

to create a contract of employment, express or implied" really does not create an enforceable 

contract, at best, creates ambiguity which must be interpreted in favor of the Respondent. 

"Contract language is considered ambiguous where an agreement's terms are inconsistent on their 

face or where the phraseology can support reasonable differences of opinion as to the meaning of 

the words employed and obligations under taken." Syllabus Point 3, Lee v. Lee, 228 W.Va. 483, 

484, 721 S.E.2d 53 (W.Va. 2011). 

As the West Virginia Supreme Court stated in Lee, [1]n cases ofdoubt, the construction of 

a written instrument is to be taken strongly against the party preparing it. Henson v. Lamb, 120 

W.Va. 552, 558, 199 S.E.-2d 459,461-62 (1938). In other words, the ambiguous terms should be 

". 
construed in such a manner as to effectuate the intentions of the parties, but where the evidence 

pertaining to the parties' intent conflicts, the anlbiguous terms should be construed against the 

party who drafted the document. See Syl. Pt. 4, National Mut. Ins. Co. v. McMahon & Sons, Inc., 

177 W.Va. 734, 356 S.E.2d 488 (1987), overruled on other grounds by Potesta v, U.S. Fidelity & 

Guaranty Co., 202 W. Va. 308, 504 S.E.2d 135 (1998)(holding that ambiguous terms in insurance 

contracts are strictly construed against the insurance company and in favor ofthe insured); Syl. Pt. 

3, West Virginia Dept. a/Highways v. Farmer, 159 W.Va. 823,226 S.E.2d 717 (1976) (holding 

that where an ambiguity exists in a deed, the language ofsuch deed will be construed most strongly 

against the grantor). 
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The document clearly states that it is not a contract, and as such, that should be the end of 

the Petitioners' assertion. However, if the Petitioners insist that it is simply a confusing or 

ambiguous paragraph, then that paragraph should be interpreted against the Petitioners and no 

enforceable contract should be found. 

ii. 	 If a contract exists, it is an employment contract which is viewed differently 
than commercial arbitration agreements. 

Employers and employees sometimes enter into written employment agreements which 

dictate the terms and conditions of employment. A written employment agreement may take the 

form of an individual employment contract or a contract governing a group of employees. The 

Agreement presented to the Respondent certainly dictated the terms and conditions of his 

employment. 

The Petitioners assert the Agreement is not a contract of employment. However, an 

agreement entered into by two parties promising "continued employment" is certainly an 

employment agreement. Further, Petitioners assert that it was only making clear Respondent's 

status as an at-will employment had not changed, while promising continued employment. If so, 

the Petitioners should have simply stated the Agreement does not alter the at-will nature of 

Respondent's employment as it meticulously dictated each term of the Agreement. 

E. Neither the original agreement nor the addendum are supported by valid 
consideration, and further, Respondent was not provided notice prior to changing the 
terms of the agreement. (Assignment of Error 3). 

i. The original agreement. 

To be valid, an arbitration agreement must have ... valuable consideration. State ex reI. U-

Haul Co. ofWest Virginia v. Zakaib, 752 S.E.2d 586,594 (W. Va. 2013). Consideration has always 

been a key component in the establishment of any contract. The West Virginia Supreme Court 
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holds that "consideration is ...an essential element of any contract. Consideration has been defined 

as 'some right, interest, profit, or benefit accruing to one party, or forbearance, detriment, loss, or 

responsibility given, suffered, or undertaken by another." 17 Am. Jur. 2d, Contracts, Section 85. 

A benefit to the promisor or a detriment to the promisee is sufficient consideration to form a 

contract. 17 Am. Jur. 2d, Contracts, Section 96; State ex rei. Saylorv. Wilkes, 216 W.Va. 766, 775, 

613 S.E.2d 914, 923 (2005) citing Cookv. Heck's Inc., 176 W.Va. 368, 373, 342 S.E.2d 453, 458

59 (1986). Valuable consideration may consist either in some right, interest, profit, or benefit 

accruing to the one party or some forbearance, detriment, loss or responsibility given, suffered, or 

undertaken by the other." Syl. Pt. 1, Tablerv. Hoult, 110 W.Va. 542,158 S.E. 782 (1931). 

In the original Agreement presented by Petitioner Hampden to the Respondent, the 

consideration for the Agreement is defined as "employment and continued employment" with 

Blue Diamond. APP0044. (emphasis added). The main issue with this consideration is that 

Respondent was not, nor has he ever, been employed by Blue Diamond. Because this was the 

stated element of consideration with the original Agreement, a contract could not have formed 

between the parties; thus, there was never a valid Agreement between the parties as employment 

was promised with an entity that was not a party to the Agreement. 

ii. The addendum unilaterally modifies the consideration of the original agreement 
for which notice of the change was not provided, and further is not supported by 
additional consideration. 

Respondent was required to sign the original Agreement on September 3, 2015, and was 

then required to sign an addendum to that Agreement in July 2015. APP 0043-45. The sole reason 

for the addendum was to change the consideration for the original Agreement. APP 0045. There 

was no additional forbearance or detriment to the Petitioners as a result of the addendum. It simply 
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promised continued employment to Respondent, a promise it had previously attempted to make. 

APP 0043. 

It is well settled in West Virginia in the absence of a mutual agreement, based on a valid 

consideration, establishing modification of a written contract, there can be no subsequent 

modification of such a contract without consideration, and the mere promise of one of the parties 

to perform what he is already bound to do under the terms of the contract is not a sufficient 

consideration. Bischoffv Francesa, 133 W.Va. 174, 56 S.E.2d 865 (1949). Further, the original 

Agreement provided by Petitioners contained no clear language or notice provision advising 

Respondent that Petitioners reserved the right to change its Agreement. 

In New, this Court visited the same issues and held that "provision of an arbitration 

agreement that permitted its modification did not render it unconscionable, where clear language 

ofmodification provision limited employer's ability to make modifications by requiring it to give 

covered employees 30-daysnotice of any modification ..." New v. Game Stop, Inc., 232 W.Va. 

564, 753 S.E.2d 62 (2013) (emphasis added); (See also, Martin v. Citibank, Inc., 567 F.Supp.2d 

36 (D.D.C.2008), in which the United States District Court for the District ofColumbia concluded 

that "in order to modify terms of the arbitration policy, defendant had to provide thirty (30) days 

advance notice to employees ..."),(See Hardin v. First Cash Financial Services, 465 F.3d 470, 478 

(10th Cir.2006) concluding that clause in arbitration agreement providing that defendant employer 

retained the right to terminate the agreement and/or modify or discontinue the dispute resolution 

program was valid because employer was required to provide ten (10) days' notice to current 

employees...). 

Clearly, the Petitioners did not provide any notice to Respondent that it could change the 

terms of the Agreement it presented. The Petitioners again simply handed Respondent the 
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addendum and required he sign it to remain employed, something it had previously promised 

Respondent. The addendum is not supported by additional consideration, and further, it is 

unconscionable to unilaterally modify the terms of the Agreement without providing Respondent 

notice. The addendum is not enforceable, thus negating any contract the Petitioners believes it 

may have formed with the Respondent. 

F. Respondent's deliberate intent claim, a benefit of the West Virginia Workers' 
Compensation Act, is outside the scope of the agreement. (Assignment of Error 4). 

In its Agreement, the Petitioners specifically excluded an employees' right to file for 

workers' compensation benefits from arbitration. APP 0043. The workers' compensation benefits 

it intends to exclude are not defined in the Agreement. Id. West Virginia Code, chapter twenty

three, article four, under the West Virginia Workers' Compensation Act is aptly named the "Death 

and Disability Benefits" section of that Act. W. Va. Code § 23-4-et.al. The "deliberate intent" 

cause of action is found under that benefits section. W. Va. Code § 23-4-2(d)(2)(B). Given its 

placement under the "Death and Disability Benefits" section, it is clear the legislature intended the 

deliberate intent cause ofaction to be defined as a benefit ofthe Workers' Compensation Act. The 

Petitioners' assertion that it is not a benefit is contrary to the rule of law. (See Appalachian Power 

Co. v. State Tax Dept. of West Virginia, 195 W.Va. 573,466 S.E.2d 424 (1995) finding that if a 

legislative rule is valid, clear as to its intent, and not contrary to legislative enactment. .. need for 

further judicial review does not arise, and it becomes court's duty to apply rule as written, and 

absent explicatory legislative history for ambiguous statute, court construing statute is obligated 

to consider overarching design of statute.) 

West Virginia workers' compensation law are remedial in nature, and must be given a 

liberal construction to accomplish the purpose oflegislative intent. Syl. pt. 3, Mc Vey v. Chesapeake 

& Potomac Telephone Co., 103 W. Va. 519, 138 S.E. 97 (1927) (citation omitted). Once 
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Respondent was injured during the course and scope of his employment as a result of intentional 

exposure to an unsafe work condition for which the employer had prior notice, he was entitled to 

the benefits provided by West Virginia Code § 23-4-2( d)(2). The Petitioners excluded those 

benefits from its Agreement. 

The Petitioners argue the workers' compensation exclusions found in its Agreement only 

pertains to Respondents ability to file for and receive monetary benefits under the Workers' 

Compensation Act. While monetary awards are inclusive ofbenefits received under the Workers' 

Compensation Act, Respondent disagrees these are the only benefits Petitioners meant to exclude 

in its Agreement. Ifthe Petitioners wished to exclude only certain benefits under the West Virginia 

Compensation Act in its Agreement it could have. The Petitioners drafted the one-side Agreement, 

and any ambiguity in the Agreement must be construed in Respondent's favor. See Syi. Pt. 4, 

National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987) (finding 

that ambiguous terms in contracts should be construed in such a manner as to effectuate the 

intentions of the parties, but where the evidence pertaining to the parties' intent conflicts, the 

ambiguous terms should be construed against the party who drafted the document.) 

Given the above, it is clear that Respondent's deliberate intent claim is excluded by the 

language of the Agreement, and thus, the lower court's ruling must be upheld and the cause of 

action must remain in the lower court's litigation docket. 

G. Respondent's West Virginia Human Rights Act claims flow from 
administrative law and are outside the scope of the agreement. Further, Respondent 
did not knowingly and voluntarily waive his right to file a claim under the Human 
Right's Act. (Assignment of Error 5). 

In its Agreement, the Petitioners aver that its Agreement does not limit an employee's right 

to file a charge with or assist any government agency, including the EEOC and the NLRB. APP 
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0043. Claims under both the EEOC and NLRB flow from administrative law, which is consistent 

with claims filed under the Human Rights Act. APP 0313; W. Va. Code § 5-11-1. 

Additionally, the West Virginia Code of State Rules finds holds that an individual may not 

waive any right or claim under the West Virginia Human Rights Act unless the waiver is knowing 

and voluntary. WV CSR § 77-6-3(3.1). For a waiver to by knowing and voluntary, the waiver must: 

3.2.b. specifically refers to rights or claims arising under the West 
Virginia Human Rights Act; 
3.2.c. not extend to rights or claims that may arise after the date the 
waiver is executed; 
3.2.d. waive a right only in exchange for consideration that is in 
addition to anything of value to which the individual already is 
entitled; 
3.2.e. advised the employee in writing to consult with an attorney 
prior to executing the agreement and is provided with the toll-free 
telephone number of the West Virginia State Bar Association (1
800-642-3617); 
3.2.f. give a period ofat least twenty-one (21) days within which to 
consider the agreement; and 
3.2.g. provide for a period of at least seven (7) days following 
execution of such agreement, the individual may revoke the 
agreement in writing, and the agreement shall not become effective 
or enforceable until the revocation period has expired. 

ld. at 77-6- 3.2(b)-(g). 

A thorough review of the Agreement finds that the Petitioners have not met the above 

requirements to obtain an effective waiver to claim's the Respondents have made under the West 

Virginia Human Rights Act. (See WV CSR § 77-6-5.1 finding that the party asserting the validity 

ofthe waiver shall have the burden ofproving as an affinnative defense that a waiver was knowing 

and voluntary pursuant to the above terms.) 

Not only have Petitioners failed to procure a valid waiver as required by West Virginia 

law, any reference to the West Virginia Human Rights Act in the Agreement is non-existent. In 

an effort to bolster their Agreement, the Petitioners now seeks to include arbitrability of claims 
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made under the WVHRA as "all disputes or claims of any kind ... " without specifically setting 

forth the required waiver. APP 0043. TIlls is contrary to the rule oflaw. 

Given the absent language, for the Petitioners to argue that Respondent waived any right 

to file a WVHRA charge in any forum, at best, creates ambiguity which must be interpreted in 

favor ofthe Respondent. "Contract language is considered ambiguous where an agreement's terms 

are inconsistent on their face or where the phraseology can support reasonable differences of 

opinion as to the meaning of the words employed and obligations under taken." Syllabus Point 3, 

Lee v. Lee, 228 W.Va. 483, 484, 721 S.E.2d 53 (W.Va. 2011). 

Based on the above, the claims filed by Respondent under the West Virginia Human Rights 

Act were not properly waived, and thus, must be excluded from the arbitration provisions of 

Petitioners' Agreement and proceed in litigation. 

H. The agreement is a contract of adhesion and is both substantively and 
procedurally unconscionable. 

The Federal Arbitration Act (FAA) provides that contracts to arbitrate "shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation 

ofany contract." 9 USC § 2 (emphasis added). In accordance with the italicized text, an arbitration 

clause may be struck down on grounds oflaw or equity, such as unconscionability, provided that 

such grounds apply the same standards to all contracts, without singling out arbitration. In 

construing § 2 and the utilization of state law to strike an arbitration clause, the United States 

Supreme Court has held that "state law, whether of legislative or judicial origin, is applicable if 

that law arose to govern issues concerning the validity, revocability, and enforceability ofcontracts 

generally." Perry v. Thomas, 482 U.S. 483,492 (1987) (emphasis in original). 
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When evaluating an arbitration agreement to detennine if it is enforceable, the court must 

determine if the contract in question is a contract of adhesion and whether the contract is 

unconscionable. "A contract ofadhesion is one drafted and imposed by a party of superior strength 

that leaves the subscribing party little or no opportunity to alter the substantive terms, and only the 

opportunity to adhere to the contract or reject it. A contract of adhesion should receive greater 

scrutiny than a contract with bargained-for tenns to determine if it imposes terms that are 

oppressive, unconscionable or beyond the reasonable expectations of an ordinary person." 

Syllabus Point 6, Brown v. Genesis Healthcare Corp., 729 S.E.2d 217 (W. Va. 2012) citing 

Syllabus Point 18, Brown v. Genesis Healthcare Corp., 228 W. Va. 646, 724 S.E.2d 250 (2011). 

After Petitioners purchased Respondent's employer, the Petitioners conducted a session in 

which hundreds of employees were herded into predetennined meeting spots and given 

voluminous amounts ofpaper and told they must sign all documents as quickly as possible in order 

to remain employed and report back to work. Several ofthese employees, such as the Respondent, 

had been employed on the same mining operation for nearly fifteen (15) years. 

The Agreement holds that "every individual. .. must have signed and returned this 

Agreement to be eligible for employment and continued employment with Blue Diamond." APP 

0043. Although Blue Diamond was not Respondent's employer, Respondent had no opportunity 

or ability to review or negotiate the tenns of the Agreement to correct any potential inaccuracies. 

Additionally, the Agreement purported to allow Respondent to, "seek legal advice" of his own 

choosing instead of signing the Agreement if he did not understand or had questions about the 

Agreement. APP 0044. This simply was not true. Respondent was told the day the Agreement 

was handed to him, with other papers, that all documents had to be signed and returned 

immediately should he desire to maintain his employment. The lower court correctly opined that 
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Petitioners' offer for Respondent to seek legal advice was "disingenuous," and he either signed 

the Agreement when presented or lost his job. APP 0312. 

After determining that the Agreement is a contract ofadhesion, the next step is for the court 

to determine ifthis contract ofadhesion is unconscionable. The Supreme Court has squarely stated 

that the defense of unconscionability is available to a party challenging an arbitration agreement. 

Doctor's Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996) ( "generally applicable contract 

defenses, such as fraud, duress or unconscionability, may be applied to invalidate arbitration 

agreements without contravening [the F.A.A.]"); Gilmer v. Interstate/Johnson Lane Corp., 500 

US 20, 33 (1991) ("courts should remain attuned to well-supported claims that the agreement to 

arbitrate resulted from the sort of fraud or overwhelming economic power that would provide 

grounds 'for the revocation of any contract"') (citation omitted). 

"A determination of unconscionability must focus on the relative positions of the parties, 

the adequacy ofthe bargaining position, the meaningful alternatives available to the petitioner, and 

'the existence ofunfair terms in the contract.'" Syllabus Point 6, Brown I citing Syllabus Point 4, 

Art's Flower Shop, Inc. v. Chesapeake and Potomac Telephone Co. o/West Virginia, Inc., 186 W. 

Va. 613, 413 S.E.2d 670 (1991). The West Virginia Supreme Court has broken the determination 

of unconscionability into two components, procedural unconscionability and substantive 

unconscionability. 

"A contract term is unenforceable if it is both procedurally and substantively 

unconscionable. However, both need not be present to the same degree. Courts should apply a 

'sliding scale' in making this determination: the more substantively oppressive the contract term, 

the less evidence of procedural unconscionability is required to come to the conclusion that the 

clause is unenforceable, and vice versa." Syllabus Point 9, Brown I citing Syllabus Point 20, Brown 
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II. As set forth below, Hampden's arbitration provisions are both procedurally and substantively 

unconscionable. 

i. The agreement is substantively unconscionable as it is unfair, one-sided, 
overly harsh, and all to the disadvantage of the Respondent. (Assignment of Error 6). 

"Substantive unconscionability involves unfairness in the contract itself and whether a 

contract term. is one-sided and will have an overly harsh effect on the disadvantaged party. The 

factors to be weighed in assessing substantive unconscionability vary with the content of the 

agreement. Generally, courts should consider the commercial reasonableness ofthe contract tenus, 

the purpose and effect ofthe terms, the allocation ofthe risks between the parties, and public policy 

concerns." Syllabus Point 12, Brown II citing Syllabus Point 19, Brown I. 

While the entire Agreement is drafted for the protection of the Petitioners, one specific 

substantive provision absolutely renders the Agreement substantively unconscionable. If 

enforced, the Agreement would bar the Respondent from pursuing his claims against Petitioners 

in state court and reducing the statute oflimitation on the same. Courts around the country have 

routinely held that provisions ofarbitration agreements that shorten a statute oflimitations may 

be substantively unconscionable. See Ingle v. Circuit City Stores, Inc., 328 F.3d 1165 (9th Cir. 

2003) (holding an arbitration agreement provision that reduced the statute of limitations to be 

substantively unconscionable because the benefit of its provision flowed only to the company); 

McKee v. AT & T Corp., 164 Wash. 2d 372, 399, 191 P.3d 845, 859 (2008) ("such a limitation is 

harsh and one-sided when imposed on a consumer in a contract ofadhesion .... "). See also Covenant 

Health & Rehab. ofPicayune, LPv. Estate ofMoulds ex reI. Braddock, 14 So. 3d 695, 702 (Miss. 

2009); Jones v. Deja Vu, Inc., 419 F. Supp. 2d 1146, 1149 (N.D. Cal. 2005). The West Virginia 

Supreme Court has held that "[t]he goal of the West Virginia human rights law is to protect the 

most basic, cherished rights and liberties of the citizens of West Virginia." Bishop Coal Co. v. 
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Salyers, 181 W. Va. 71, 80,380 S.E.2d 238,247 (1989). For the reasons listed above, the alleged 

arbitration agreement Respondent was forced to sign in order to keep his job takes away his ability 

to effectively protect his most basic, cherished rights and liberties. Thus, the alleged arbitration 

agreement is substantively unconscionable. 

While the West Virginia Supreme Court has recognized the recent trend to uphold 

arbitration agreements, this Court has clearly stated its unwillingness to do so if upholding the 

agreement strips a weaker party of rights provided to him or her by common law or statute. "This 

Court is conscious of the 'ancient judicial hostility to arbitration' that the FAA was intended to 

correct, and the courts ofthis State are not hostile to arbitration or to adhesion contracts. We are 

hostile toward contracts ofadhesion that are unconscionable and rely upon arbitration as an artifice 

to defraud a weaker party of rights clearly provided by the common law or statute." Brown II citing 

State ex reI. Richmond American Homes of West Virginia, Inc. v. Sanders, 228 W.va. 125, 717 

S.E.2d 909, 913 (2011) (citing Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 56 

(1995». Ifupheld, the Agreement totally and absolutely strips the Respondent ofhis right to bring 

his claims before a jury ofhis peers. Such a blatant limitation on Respondent's rights renders the 

Agreement substantively unconscionable and, therefore, unenforceable. 

ii. The agreement is procedurally unconscionable as it a contract of adhesion, 
there was no bargaining process between the parties, Respondent had no meaningful 
alternatives to signing the agreement, and the terms of the agreement are blatantly 
unfair. (Assignment of Error 7). 

In Brown I and Brown II this Court explained in detail what constitutes procedural 

unconscionability: 

Procedural unconscionability is concerned with inequities, 
improprieties, or unfairness in the bargaining process and formation 
of the contract. Procedural unconscionability involves a variety of 
inadequacies that results in the lack of a real and voluntary meeting 
of the minds of the parties, considering all the circumstances 
surrounding the transaction. These inadequacies include, but are not 
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limited to, the age, literacy, or lack of sophistication of a party; 
hidden or unduly complex contract tenns; the adhesive nature ofthe 
contract; and the manner and setting in which the contract was 
fonned, including whether each party had a reasonable opportunity 
to understand the tenns of the contract. Syllabus Point 10, Brown I 
citing Syllabus Point 17, Brown II. 

The Respondent is a 38-year-old coal miner with a high school diploma who was 

discriminated against and injured while at work. The Respondent's work history up to this point 

in his life consisted primarily of working in the coal industry. The Respondent has no advanced 

secondary training. The Respondent was given a copy of the Agreement and told to sign and 

acknowledged that he had received it. Additionally, the Respondent was not given ample time to 

review and consider the agreement, nor was he pennitted to seek legal advice about the rights that 

he was giving up by agreeing to such provisions. Further, Respondent was threatened ifhe did not 

sign he would no longer be employed. There was "no real and voluntary meeting of the minds of 

the parties, considering all the circumstances surrounding the transaction." The Respondent was 

aware of the fact that he was an "at-will" employee who had no contract of employment. 

This Court made it clear in Brown I and Brown II that these types of factors were fatal to 

the enforcement ofan arbitration agreement. In fact, the court specifically referenced employment 

agreements when discussing these factors. "Considering factors such as these, courts are more 

likely to find unconscionability in consumer transactions and employment agreements than in 

contracts arising in purely commercial settings involving experienced parties." Brown II, 729 

S.E.2d 217,227 (2012), citing Brown I, at 724 S.E.2d 250,285 (emphasis added). 

Procedural unconscionability is only one of the two factors the court must consider when 

detennining the unconscionability of an Arbitration Agreement. Nonetheless, it is a factor that 

clearly weighs in favor of the Respondent and heavily against the Petitioner. The West Virginia 
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Supreme Court has consistently held that, in conducting the validity analysis, a finding of 

unconscionability depends upon "the relative positions of the parties, the nature of the entire 

contract, the adequacy of bargaining position, the meaningful alternatives available to the 

appellant, and the existence of unfair terms in the contract." 

In the Agreement there was no ''bargaining process." Respondent was a coal miner trying 

to protect his work position in a declining industry full of unemployed applicants and with an 

employer who controlled the outcome of his ability to work and provide for his family. He 

possessed no bargaining position whatsoever. Procedural unconscionability focuses on " ... the 

relative positions of the parties, the adequacy of the bargaining position, [and] the meaningful 

alternatives available to the petitioner ... " Syllabus Point 6, Brown I citing Syllabus Point 4, Art's 

Flower Shop, Inc. v. Chesapeake and Potomac Telephone Co. ofWest Virginia, Inc., 186 W. Va. 

613, 413 S.E.2d 670 (1991). Further, in the instant matter the Agreement was presented to 

Respondent in a packet of other papers. Respondent was informed he must sign each paper to 

remain employed with Petitioner Hampden and was not given any meaningful opportunity to 

review the document or inquire as to the content and/or restrictions of signing the Agreement. 

The terms of the Agreement are further unconscionably skewed in the Petitioners' favor as 

the Agreement dictates that any dispute perceived by the Respondent related to his employment 

must be arbitrated; however, should the Petitioners take issue with Respondent's work 

performance, it simply can discard him as an "at-will" employee. APP0043; APP0312. The 

represents the ultimate unbalance of power between the parties, and further indicates the 

Agreement is unconscionable. 
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Based on the above, it is clear the Agreement is unconscionable given the lack of 

bargaining power between the parties, the lack of opportunity for Respondent to inspect the 

Agreement and seek legal advice, and the manner in which it was presented to Respondent. 

V. CONCLUSION 

For all the reasons outlines above, the Respondent, Michael Varney, believes this appeal 

should be refused; and further, respectfully request this Honorable Court affirm the December 29, 

2016 Order of the Mingo County West Virginia Circuit Court and remand this case for discovery 

to commence and the lawsuit proceed. 

Michael Varney, 
By Counsel 
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