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I. ARGUMENT 


Petitioners Hampden Coal, LLC ("Hampden") and Oliver Hunt (together "Petitioners"), 

by counsel, respectfully submit this Reply Brief in response to arguments set forth in Respondent 

Michael Varney's ("Respondent") Response Brief of Respondent Michael Varney ("Response"). 

A. 	 The Circuit Court erred by finding that arbitration agreements are viewed 
differently within the employment context compared to the commercial 
context (Assignment of Error No.1). 

As explained in Petitioners' Opening Brief, the Circuit Court erroneously found that 

arbitration agreements are viewed differently within the employment context compared to the 

commercial context. As shown by the examples cited in Petitioners' Opening Brief, this Court 

and others routinely enforce arbitration agreements within the employment context. Respondent 

argues that "this Court has previously held that there is a distinction between those agreements 

seeking to be enforced in an employment or commercial setting." (Response at 8). In support of 

his argument, Respondent cites Brown v. Genesis Healthcare II, 729 S.E.2d 217, 227 (2012).1 

While Petitioners agree that this Court stated in dicta in Brown 11 that courts "are more likely to 

find unconscionability in consumer transactions and employment agreements than in contracts 

arising in purely commercial settings involving experienced parties[,]" it certainly did not hold 

that a distinct or more strict standard of review applies to arbitration agreements in one context 

versus another. Indeed, this Court has never articulated a distinct rule or set of factors under 

which to analyze arbitration agreements within the employment context and, therefore, this Court 

should not apply any special rules when interpreting the Agreement in this case. 

Respondent also appears to cite to State ex reI Saylor v. Wilkes, 216 W. Va. 766 (2005), however, he does not 
provide the full citation. Assuming that is the opinion to which he cites, it too fails to provide for a distinct rule or 
set of factors under which to review arbitration agreements within the employment context. 
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B. 	 The Circuit Court erred by finding that the Agreement creates an 
employment contract (Assignment of Error No. 2).2 

As explained in Petitioners' Opening Brief, the Circuit Court erroneously found that the 

Agreement creates an employment contract. As explained by Petitioners, the clear language of 

the Agreement creates a valid arbitration agreement, but not an employment contract. 

Although he does not formally assert a .cross appeal or assignment of error, Respondent 

now argues in his Response that the Court erred in finding that the Agreement is any kind of 

contract at all. He argues that the Agreement is not a valid contract because the second to last 

paragraph of the Agreement provides, "Not an Employment Agreement: This agreement is not, 

and shall not be construed to create a contract of employment, expressed or implied, and shall 

not alter my at-will employment status[,]" and that this sentence purportedly creates some degree 

ambiguity that warrants invalidation of the entire Agreement. (Response at pp. 9-11). As 

explained in Petitioners' Opening Brief, however, this sentence merely means that the document 

does not create an employment ·agreement and that the sentence was intended to clarify that 

Varney's status as an at-will employee is unchanged by the Agreement. 

In New v. Gam eStop, Inc., 753 S.E.2d 62, 232 W. Va. 564 (2013) (per curiam), this Court 

analyzed an arbitration agreement within the employment context. There, the petitioner argued 

that a disclaimer in -an ac1cnowledgemenff6rm statirig, "[y]ou· do riot have, n01- does this 

Handbook constitute, an employment contract, express or implied[,]" rendered the arbitration 

agreement between the parties unenforceable. Id. at 70, 572. Although New involved a separate 

employee handbook, rules document containing the arbitration agreement, and acknowledgement 

2 Respondent also makes an alternative argument that to the extent that the Agreement is valid, it is an employment 
contract. Yet, on page 22 of his Response, he concedes that "The Respondent was aware of the fact that he was an 
'at-will' employee who had no contract of employment." 
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form, this Court's analysis in that case is important here. There, quoting Brown v. KFC National 

management Co., 921 P.2d 146,82 Haw. 226 (Haw. 1996), this Court wrote: 

'Viewed in context, the arbitration agreement highlights-rather 
than camouflages-its general purpose and the limited scope of the 
disclaimer [i.e., to emphasize the employee's at-will employment 
status] is clear and unambiguous ... .' [citation omitted]. The 
GameStop C.A.R.E.S. Rules and the Acknowledgment signed by 
the petitioner expressly provided that the parties agreed to submit 
all covered claims to arbitration. The fact that the Handbook did 
not constitute an employment contract 'in no way undermines this 
simple reality. ' 

New, 753 S.E.2d at 73,232 W. Va. 575. 

Here, as explained in Petitioners' Opening Brief, the relevant language of the Agreement 

is clear. The parties entered into a "Mutual Arbitration Agreement" in which they agreed to 

"submit all past, present or future disputes that arise between us to final and binding arbitration." 

APP 0043. The parties also expressly agreed that the Agreement was not an employment 

agreement. APP 0044. There is no ambiguity in these provisions. The parties agreed to 

arbitration for disputes and also clarified that this agreement to arbitrate disputes does not alter 

Varney's at-will employment status. APP 0044. Because the language of the Agreement is plain 

and unambiguous, this Court need not interpret it. 

C. 	 The Circuit Court erred by concluding that the Agreement was not 
supported by consideration (A"sSignme-Jit ofError No.3). 

As explained in Petitioners' Opening Brief, the Circuit Court erroneously found that the 

Agreement is not supported by consideration. Respondent argues that because "the stated 

element of consideration" was Respondent's "employment and continued employment with Blue 

Diamond" and Respondent never worked for Blue Diamond, the Agreement is not supported by 

consideration. (Response at p. 12). As Respondent is aware, however, the reference to "Blue 

Diamond" was a typographical error in the original Agreement that was later corrected by 

3 



Addendum. APP 0045. Even if the error had not been corrected, however, a mere scrivener's 

error does not invalidate the Agreement. Specifically, West Virginia law provides that once 

parties enter into a written contract, the contract may be reformed to correct a mistake made by 

the scrivener, so long as the reformation is warranted and the scrivener's document reflects 

something other than what was understood by the parties. Sams v. Goff, 208 W. Va. 315, 318, 

540 S.E.2d 532, 535 (1999) (citing Reed v. Toothman, 176 W. Va. 241, 342 S.E.2d 207 (1986)). 

Here, it is clear that the parties intended for the Agreement to be between Respondent and 

Hampden. It is uncontested that Respondent was fully aware that he was employed by 

Hampden, not Blue Diamond. It would be disingenuous for Respondent to now propose that the 

reference to Blue Diamond invalidates the entire Agreement (particularly given the fact that he 

did not even raise this issue below). The fact that one paragraph of the Agreement references 

"Blue Diamond" does not invalidate lhe consideration found in the Agreement. Instead, it is a 

mere scrivener's error. 

Moreover, as explained in Petitioners' Opening Brief and as evidenced by the 

Agreement, both Respondent and Hampden agreed to arbitrate any claims that arise between 

them. APP 0043. Thus, even if the entire "consideration" paragraph of the Agreement was 

invalid, the Agre_ement would still be supported)y .sufficient conside~ation. It is _\Vell-settled 

under West Virginia law that mutual agreements to arbitrate constitute sufficient consideration to 

support a contract. Citizens Telecoms. Co. v. Sheridan, 2017 W. Va. LEXIS 272 (W. Va. 2017) 

("Frontier argues that the mutual agreement of the parties to arbitrate is sufficient consideration 

to support the modification. Respondents counter that the commitment to arbitrate cannot be 

adequate consideration as it is an illusory promise because Frontier retains the ability to change 

the Terms and Conditions at its discretion. We find that the mutual commitment to arbitrate is 
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sufficient consideration for the modification. As we explained in Toney v. EQT Corp., No. 13

1011, 2014 W. Va. LEXIS 757, 2014 WL 2681091 at *3 (June 13, 2014) (memorandum 

decision), 'the mutual commitments to arbitrate alone constitute sufficient consideration to 

support the contract. "'). See also Adkins v. Labor Ready, Inc., 303 F. 3d 496, 500, 2002 U.S. 

App. LEXIS 17945, at *6 (4th Cir. 2002); Captain D's, LIC v. McClenathan, No. 2:06-0261, 

2006 U.S. Dist. LEXIS 85798, at *15-16 (S.D. W. Va. Aug. 1, 2005); Kellogg, Brown & Root, 

Inc. v. Bragg, 250 F. Supp. 2d 664, 668, 2003 U.S. Dist. LEXIS 4142, at *10 (S.D. W. Va. 

2003); State ex reI. Clites v. Clawges, 224 W. Va. 299, 305, 685 S.E.2d, 693, 699 (2009); 0 'Neil 

v. Hilton Head Hasp., 115 F.3d 272 (4th Cir. 1997). 

Accordingly, even without the Addendum, the Agreement is a valid contract, supported 

by valuable consideration. 

D. 	 The Circuit Court erred by concluding that Respondent's deliberate intent 
claim falls outside the scope of the Agreement (Assignment of Error No.4). 

As explained in Petitioners' Opening Brief, the Circuit Court erroneously found that 

Respondent's deliberate intent claim falls outside the scope of the Agreement. Respondent 

argues that West Virginia Code, chapter twenty-three, article four, under the Workers' 

Compensation Act is named the "Death and Disability Benefits" section and that because the 

. "dcliberate intent" eause -of action is fOlmd under thaCbenefits section, it is clear that the--

Legislature intended the deliberate intent cause of action to be defined as a benefit of the 

Workers' Compensation Act. (Response at p. 14). To the contrary, the Legislature clearly 

intended for the deliberate intent cause of action to exist as a narrow exception to the workers' 

compensation benefits system. Specifically, W. Va. Code § 23-4-29(c) states: 


If injury results to any employee from the deliberate intention of 

his or her employer to produce the injury or death, the employee, 

or, if the employee has been found to be incompetent, his or her 
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conservator or guardian, may recover under this chapter and bring 
a cause of action against the employer, as if this chapter had not 
been enacted, for any excess of damages over the amount 
received or receivable in a claim for benefits under this 
chapter. If death results to any employee from the deliberate 
intention of his or her employer to produce the injury or death, the 
representative of the estate may recover under this chapter and 
bring a cause of action, pursuant to section six [§ 55-7-6], article 
seven of chapter fifty-five of this code, against the employer, as if 
this chapter had not been enacted, for any excess of damages 
over the amount received or receivable in a claim for benefits 
under this chapter. To recover under this section, the 
employee, the employee's representative or dependent, as defined 
under this chapter, must, unless good cause is shown, have filed 
a claim for benefits under this chapter. 

(emphasis added). This language is clear that the purpose of the "deliberate intent" cause of 

action is to provide an exception to the workers' compensation system and immunity in certain 

cases where the employee or his representative is entitled to damages in excess of the "benefits" 

provided by the workers' compensation system. Thus, based on the plain language of the 

"deliberate intent" statute, the "deliberate intent" cause of action is not a workers' compensation 

"benefit" under this State's workers' compensation system and is not excluded from the scope of 

the Agreement. 

E. 	 The Circuit Court erred by concluding that Respondent's Human Rights Act 
claims fall outside the scope of the Agreement (Assignment of Error No.5). 

As e~lained in---Petitioners' Opening Brief, the-Circuit Court erroneously found thaf 

Respondent's Human Rights Act claims fall outside the scope of the Agreement. Respondent 

argues that his claims "flow from administrative law and are ,outside of the scope of the 

agreement." (Response at p. 15). Respondent appears to base his contention on the fact that the 

Agreement states that it "does not, however, limit any right to file a charge with or assist any 

government agency, including the EEOC and the NLRB[,]" Plaintiff did not, however, file a 

charge with a government agency. Indeed, the parties would not now be before this Court if 
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Respondent had filed his claim with the Equal Employment Opportunity Commission ("EEOC") 

or the West Virginia Human Rights Commission ("HRC"), as his right to file such a charge does 

not fall within the scope of the Agreement. Inste~d, Respondent chose to file his claims for 

disability discrimination and retaliation in the Circuit Court of West Virginia, and those claims 

fall squarely under the scope of the Agreement, which states: 

Coverage. This Agreement between Hampden Coal and I to 
arbitrate all disputes or claims of any kind includes but is not 
limited to, claims of unlawful discrimination, retaliation or 
harassment based upon race, national origin, ancestry, 
disability, religion, sex, age, workers' compensation claims or 
history, veteran's status, or any other unlawful reason, and all 
other claims relating to employment or termination from 
employment. This shall also include claims for wages or other 
compensation due, claims for breach of any contract, tort claims or 
claims based on public policy. This Agreement does not, 
however, limit any right to file a charge with or assist any 
government agency, including the EEOC and the NLRB, or the 
right to file a claim for workers' compensation benefits or 
unemployment insurance compensation; nor does it apply to 
employment benefit plans regulated by the Employee Retirement 
Income Security Act. 

APP 0043.· 

Respondent next argues that he' did not knowingly waive any right or claim under the 

West Virginia Human Rights Act under W. Va. C.S.R. § 77-6-3.1. To clarify, Petitioners are not 

asserting that Respondent wai ~edh is claims for disability discrimination or retaliation under the --

West Virginia Human Rights Act. Rather, Respondent agreed to pursue any disability 

discrimination or retaliation claim either through the EEOC or HRC, or through arbitration, but 

not in a court of law. Accordingly, although Respondent did not waive his Human Rights Act 

claims, the claims fall within the scope of the Agreement and Respondent agreed to arbitrate 

them. 
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F. 	 The Agreement is not an unconscionable contract of adhesion because it is 
not Substantively Unconscionable (Assignment of Error No.6). 

As explained in Petitioners' Opening Brief, the Circuit Court erroneously found that the 

Agreement is substantively unconscionable. Respondent now appears to waive all of his 

arguments on substantive unconscionability except one related to the mutually agreed-upon and 

bilateral statute of limitations period set forth in the Agreement. 

As explained in Petitioners' Opening Brief, as a general rule in West Virginia, statutory 

limitations periods may be shortened by agreement, so long as the limitations period is not 

unreasonably short. See Mills v. Indemnity Ins. Co., 108 W. Va. 317, 150 S.B. 718 (1929). See 

also Missouri, Kan., & Tex. Ry. Co. v. Harriman Bros., 227 U.S. 657, 672, 33 S. Ct. 397, 57 L. 

Ed., 690 (1913); Atlantic Coast Line R. Co. v. Pope, 119 F.2d 39, 44 (4th Cir. 1941). Kentucky 

follows the same general rule based on reasonableness and, using that general principal, two 

federal Courts have recently enforced agreements within the employment context that shorten the 

period of time during which an individual may file a claim under the Kentucky Civil Rights Act 

("KCRA"). Specifically, the United States District Court for the Western District of Kentucky 

ruled in Dunn v. Gordon Food Services, Inc., 780 F. Supp. 2d 570 (W.D. Ky 2011), that an 

employer may make an agreement with a prospective employee that limits the time period during 

whl~hheor she may ~ue th~ empioy~r under the KCRA, sa long as the time pericidis reasonahle. 

There, the Court held that a one year limitation was reasonable and dismissed the case on that 

basis. Then, in 2012, the United States District Court for the Eastern District of Kentucky 

upheld a similar agreement to shorten the statute of limitations, that time finding that a six month 

statute of limitations was reasonable. Aytes v. Federal Express Corporation, 2012 U.S. Dist. 

LEXIS 69849, Case No. 5:10-CV-230 (E.D. Ky. 2012). 
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Here, the statute of limitations is shortened from two years to one year. Based on the 

above-referenced cases as well as the other authority cited in Petitioners' Opening Brief, much 

shorter limitations periods than this have been approved by other courts. While Respondent now 

argues that he has been "stripped of his rights" by the shortened statute of limitations, he filed 

this civil action well under the one-year limitation period and could easily have submitted his 

claim to arbitration within the limited timeframe. Thus, based on Respondent's own conduct in 

this case, the one-year statute of limitations is clearly reasonable and does not render the 

Agreement unconscionable. 

G. 	 The Circuit Court erred in concluding that the Agreement is procedurally 
unconscionable because it is not a. contract of adhesion, but, even if it is, then 
there was nothing inequitable or unfair about the process by which the 
Agreement was signed (Assignment of Error No.7). 

As explained in Petitioners' Opening Brief, the Circuit Court erroneously found that the 

Agreement us procedurally unconscionable. Respondent argues on appeal that he is a 38-year

old coal miner with a high school diploma. He argues that his work history up to this point in his 

life consisted primarily of working in the coal industry, and that he has no advanced secondary 

training. He argues that he was given a copy of the Agreement and told to sign it, but that he 

was not given ample time to review and consider the Agreement, nor was he permitted to seek 
.... "... . .. . 

legal advice. He argues that he was threatened that if he did not· sign it, he wmHa nbt lie· 

employed. Despite the bald assertions set forth in his Response, Respondent never submitted or 

even attempted to submit any evidence to support his arguments. 

In New, the petitioner argued that although she knew that her employment was at will, 

she was never advised that she was agreeing to arbitrate future claims. She argued that she was a 

high school graduate who was unemployed when she sought employment with the respondent 

and that she possessed no bargaining power against the employer, an international corporation. 
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She argued that she was required the sign the arbitration agreement if she wished to be employed 

and that there were "no meaningful alternatives available to her" and that "there was no 

negotiation." New, 753 S.E.2d at 75-76,232 W. Va. at 577-78. 

In New, this Court found that, 

notwithstanding her assertions to the contrary, the petitioner has 
failed to offer any evidence that she was incapable due to age, 
literacy or lack of sophistication to understand the clear terms of 
the arbitration agreement or the Acknowledgement she signed 
upon her employment. She has also failed to offer any evidence 
that the arbitration agreement's terms were hidden from her or 
were couched in unduly complex terms. The petitioner's bald 
assertions that the arbitration is procedurally unconscionable 
because the agreement was not subject to negotiation and 
because she was unemployed and had no other 'meaningful 
alternatives available to her' other than to sign the 
Acknowledgment are simply not sufficient. There is simply ill! 
evidence in the record to show that the manner or setting in which 
the petitioner signed the Acknowledgment prevented her from 
having a reasonable opportunity to understand the terms of the 
agreement. 

(emphasis added). 

Here, as in New, there is no evidence whatsoever in the record that Respondent was 

incapable of understanding the abundantly clear terms of the Agreement. Moreover, Respondent 

never even attempted to present any evidence to support what he now asserts on appeal, and the 

circuit Court's-Order acknowledges this lack of evidence.APP 0298: JU:stas ifiNe~l, 

Respondent "does not point to any evidence 'to rebut the presumption that a party to a contract is 

charged with knowledge of its terms.'" New, 753 S.E.2d at 76, 232 W. Va. at 578 (quoting 

Adkins, 185 F. Supp. 2d at 638). Thus, this Court '''can assume that a party to a contract has read 

and assented to its terms, and absent fraud, misrepresentation, duress, or the like, the court can 

assume that the parties intended to enforce the contract as drafted.'" Id. (quoting Adkins, 185 F. 

Supp. 2d at 638). 

10 



The Agreement is a valid and enforceable arbitration agreement, and Respondent has 

simply failed to prove that it is either substantively or procedurally unconscionable, much less 

both. 

II. CONCLUSION 

Based on the arguments set forth in Petitioners' Opening Brief and on the foregoing 

arguments set forth in this Reply Brief, Petitioners respectfully request that this Honorable Court 

reverse the December 29,2016 Order of the Circuit Court of Mingo County, West Virginia, and; 

remand this case back to the Circuit Court for dismissal so that the parties may arbitrate their 

dispute. 

Respectfully submitted, 

HAMPDEN COAL, LLC and 

OLIVER HUNT, 


BY COUNSEL, 


Charleston, WV 25339 
(304) 357-0900 
(304) 357-0919 (f) 
ashley.pack@dinsmore.com 
jennifer.hicks@dinsmore.com 
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