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I. ASSIGNMENTS OF ERROR 


1. The Circuit Court of Mingo County, West Virginia (the "Circuit Court") erred in 

concluding that arbitration agreements are viewed differently within the employment context 

compared to the commercial context. 

2. The Circuit Court erred in concluding that the Agreement creates an employment 

contract. 

3. The Circuit Court erred in concluding that the Agreement is not supported by 

consideration. 

4. The Circuit Court erred in concluding that Varney's claim for violation ofW. Va. 

Code § 23-4-2 (the "Deliberate Intent Statute") falls outside the scope of the Agreement. 

5. The Circuit Court erred in concluding that Varney's claim for violation of the 

West Virginia Human Rights Act, W. Va. Code § 5-11-1, et seq. (the "Human Rights Act") falls 

outside the scope of the Agreement. 

6. The Circuit Court erred In concluding that the Agreement is substantively 

unconscionable. 

7. The Circuit Court erred In concluding that the Agreement IS procedurally 

unconscionable. 
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II. STATEMENT OF THE CASE 


A. Factual Background 

Respondent Michael R. Varney ("Varney") began working for Hampden Coal Company, 

LLC in 2000. See APP 0002. In August 2014, Petitioner Hampden Coal, LLC ("Hampden"), a 

subsidiary of Blackhawk Mining, LLC ("Blackhawk"), purchased assets, including mines, from 

Varney's then employer. See APP 0002. Varney then applied for and was hired for a position 

with Hampden. See APP 0002; APP 0026-27. 

As a prerequisite to and a condition of his new employment with Hampden, Varney 

signed the Agreement. APP 0027. The Agreement, which is only one and one-half (1 Yl) pages 

long, contains a collection of bilateral promises by and between Hampden and Varney whereby 

they agree to submit any disputes between them to arbitration. APP 0043-44. The Agreement 

begins by explaining in plain terms how arbitration works and details the process of how the 

Federal Arbitration Act ("FAA") and the American Arbitration Association's ("AAA") National 

Rules for the Resolution of Employment Disputes ("AAA Employment Rules") will govern any 

arbitrations under the Agreement. APP 0043. 

The Agreement goes on to provide that: 

Hampden Coal or I agree that the party wishing to purse [sic J a claim must file 
that claim with the AAA within the same time period that they would have to file 
a lawsuit in court or one-year from the date of the event forming the basis of the 
lawsuit, whichever expires first. The parties waive any and all limitation periods 
to the contrary. 

APP 0043 (emphasis added). Notably, this one-year limitation period applies to all disputes 

under the Agreement: 

This Agreement between Hampden Coal and I to arbitrate all disputes or claims 
of any kind includes but is not limited to claims of unlawful discrimination, 
retaliation or harassment based upon race, national origin, ancestry, disability, 
religion, sex, age, workers' compensation claims or history, veteran's status, or 
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any other unlawful reason, and all other claims relating to employment or 
termination from employment. This shall include claims for wages or other 
compensation due, claims for each of any contract, tort claims or claims based on 
public policy. 

APP 0043 (emphasis added). 

The Agreement provides that Varney will pay no more or less toward the cost of 

arbitration than he would if he filed a lawsuit in the Circuit Court and that Hampden will pay all 

other costs of the arbitration. APP 0043-44. The Agreement further provides, in part: "By 

signing this Agreement, Hampden Coal and I are exchanging promises to arbitrate any disputes 

arising between us. Every individual who works for Hampden Coal must have signed and 

returned this Agreement to be eligible for employment[.]" APP 0044. The Agreement states that 

employment with Hampden, as well as the benefits and compensation provided by Hampden are 

consideration for the Agreement. APP 0044. 

At some point after signing the Agreement, Varney alleges that he was removed from a 

supervisory position due to being off work for illness. APP 0003. 1 Varney also alleges that, 

while working for Hampden on January 5, 2016, he suffered a workplace injury. APP 0003. 

B. Procedural History 

On June 21, 2016, Varney filed this civil action in the Circuit Court against Hampden and 

Oliver Hunt, alleging (l) wrongful demotion on the basis of disability in violation of the Human 

Rights Act; (2) retaliation (via termination) on the basis of disability in violation of the Human 

Rights Act; and (3) deliberate intent related to the workplace injury he sustained on January 5, 

I While the Complaint states and the Circuit Court's Order finds that Varney alleges that he was ultimately 
terminated from his employment for the same reason, Varney provided the Court with Plaintiffs Proposed Order 
Denying Defendants' Motion to Dismiss, or, in the Alternative, Compel Arbitration ("Plaintiffs Proposed Order"), 
in which he clarifies that he has asserted two Human Rights Act claims, but that both relate to the alleged demotion, 
not the termination. APP 0275. 
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2016. APP 0004-0008.2 On July 25, 2016, Hampden served its Motion to Dismiss, or, in the 

Alternative, Compel Arbitration (the "Motion"). APP 0098. The Motion was briefed and the 

Circuit Court heard oral argument on November 15, 2016. APP 0297. On December 29, 2016, 

the Circuit Court entered an Order denying Hampden's Motion on a number of grounds (the 

"Order"). APP 0297. It·IS from thOIS 0 rder t at h Hampd'en s appea 1 . IS pending. 

III. SUMMARY OF ARGUMENT 

The pnmary issues to be decided in this appeal are straightforward. Hampden and 

Varney entered into an arbitration agreement as a prerequisite to and condition of Varney's 

employment with Hampden that would govern any disputes that the two parties may have with 

each other. Both parties were equally bound to submit any disputes with the other to arbitration. 

Several moq.ths after Varney was hired by Hampden, he was demoted from a supervisory 

position to an hourly position, a demotion he believes was based on unlawful reasons in violation 

of the Human Rights Act. In addition, on January 5, 2016, Varney suffered a workplace injury 

while working for Hampden, an accident he believes occurred in violation of the Deliberate 

Intent Statute. Instead of filing for arbitration in accordance with the Agreement, however, he 

filed a civil action in the Circuit Court. Petitioners moved to dismiss the case or, in the 

alternative, compel arbitration, but the Circuit Court denied the Motion. 

In denying Petitioners' Motion, the Circuit Court erroneously found that the Agreement 

is an employment contract. The Agreement clearly states that it is an arbitration agreement and 

does not create an employment contract. Despite the fact that the Circuit Court found that the 

Agreement was not supported by consideration, it inexplicably also found that the Agreement 

2 Again, while the Complaint states and the Circuit Court's Order finds that Varney has asserted two 
violations ofthe Human Rights Act related to his alleged demotion and termination, Varney clarified in Plaintiff's 
Proposed Order that he has asserted two Human Rights Act claims, but that both relate to the alleged demotion. APP 
0275. 
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creates an employment contract. While that question was not before the Circuit Court, and is not 

relevant to whether Varney's clams should be arbitrated, the Circuit Court nonetheless made this 

erroneous finding and it should be overturned. 

In addition, the Circuit Court erroneously found that arbitration agreements are viewed 

differently within the employment context, as compared to the commercial context. This Court 

has never held that arbitration agreements are to be treated differently within the employment 

context and, in fact, the Circuit Court did not provide any support for its finding. As with the 

above-referenced issue, this issue is not dispositive of whether Varney's claims should be 

arbitrated, but the Circuit Court's finding should nevertheless be overturned. 

More important, the Circuit Court erroneously found that the Agreement was invalid and 

unenforceable because it lacked consideration. Contrary to the Circuit Court's conclusions, 

however, the Agreement had consideration through both Hampden and Varney's mutual 

promIses to arbitrate disputes. In addition, the Agreement was supported by additional 

consideration through Hampden's offer of employment, as well as the benefits and compensation 

paid to Varney, in exchange for his promise to arbitrate. 

Finally, the Circuit Court ignored clear precedent by this Court and the Fourth Circuit 

Court of Appeals in finding that the Agreement was both substantively and procedurally 

unconscionable, thereby holding it unenforceable. In fact, the arbitration provision and 

Agreement are in-line with West Virginia jurisprudence that has specifically enforced arbitration 

agreements-particularly in the setting of employment-related claims. The arbitration provisions 

within the Agreement are bilateral, thus binding both Varney and Hampden to the same terms 

and conditions. Varney and Hampden both were required to submit disputes to AAA pursuant to 

the AAA Employment Rules and both had the same limitation periods from the action giving rise 
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to the dispute to submit a claim. Lastly, there was no unfairness or inequitableness in the 

bargaining or agreement process as the Agreement was short, written in plain English, advised 

Varney that he was waiving his right to pursue disputes in the courts, and encouraged Varney to 

seek legal counsel and advice if he had any questions or did not understand the provisions of the 

Agreement. 

There is no evidence that the Agreement is unenforceable or unconscionable. To the 

contrary, the Agreement is in accordance with West Virginia statutory and common law 

requirements. The Federal Arbitration Act and the Agreement demands that the Circuit Court 

should have compelled arbitration and the Circuit Court's conclusions are in error. This Court 

should reverse the Circuit Court and remand with instructions that the civil action be dismissed 

and the parties pursue their claims in arbitration. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioners submit that oral argument is unnecessary in this case. The appeal presents no 

novel questions of West Virginia law, or unique factual or procedural issues. The dispositive 

issues in this case have previously been authoritatively decided by this Court, and the Circuit 

Court's Order simply misapplies previous decisions by this Court to undisputed facts. The facts 

and legal arguments are adequately presented in the briefs and record on appeal, and the 

decisional process will not be significantly aided by oral argument A memorandum decision 

reversing the Circuit Court's decision is appropriate under Rule 21 of the Revised Rules of 

Appellate Procedure. 
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V. ARGUMENT 


A. Jurisdiction 

Pursuant to Credit Acceptance Corp. v. Front, "an order denying a motion to compel 

arbitration is an interlocutory ruling which is subject to immediate appeal under the collateral 

order doctrine." Syl. Pt. 1, 231 W. Va. 518, 745 S.E.2d 556 (2013). Petitioners appeal the 

December 29, 2016 Order Denying Defendant's Motion to Dismiss, or, in the Alternative, 

Compel Arbitration from the Circuit Court of Mingo County, West Virginia and an immediate 

appeal of this Order is proper. 

B. Standard of Review. 

On appeal to this Court, "'review of whether [an] [arbitration] [a]greement represents a 

valid and enforceable contract is de novo.'" Brown v. Genesis Healthcare Corp., 228 W. Va. 

646, n.12, 724 S.E.2d 250, 267 n.12 (2011), vacated sub nom. Marmet Health Care Ctr., Inc. v. 

Brown, 565 U.S. 530, 132 S. Ct. 1201 (2012) ("Brown I") (quoting State ex rei. Saylor v. Wilkes, 

216 W. Va. 766, 772, 613 S.E.2d 914, 920 (2005)). Likewise, "[i]nterpreting a statute [ ...] 

presents a purely legal question subject to de novo review." Syl. Pt. 1, Fountain Place Cinema 8, 

LLC v. Morris, 227 W. Va. 249, 707 S.E.2d 859 (2011); Syl. Pt. 4, Burgess v. Porterfield, 196 

W. Va. 178, 469 S.E.2d 114 (1996). "Generally, findings of fact are reviewed for clear error [ .. 

. ] ." Syl. Pt. 1, in part, State ex rei. Cooper v. Caperton, 196 W. Va. 208, 210, 470 S.E.2d 162, 

164 (1996). "However, ostensible findings of fact, which entail the application of law or 

constitute legal judgments which transcend ordinary factual determinations, must be reviewed de 

novo." Id. 

The issues to be decided in this appeal concern legal questions of statutory construction 

and contract interpretation. There is no dispute concerning the background facts relevant to the 
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appeal of these particular issues. Accordingly, this Court reviews the legal conclusions of the 

Circuit Court de novo, and the Circuit Court's final order and ultimate disposition under an abuse 

of discretion standard. 

C. 	 The Federal Arbitration Act, 9 U.S.C. § 1, et seq., mandates that this dispute 
was to be compelled to arbitration for resolution. 

Where a dispute that is referable to arbitration pursuant to a written agreement IS 

improperly filed in state or federal court, the FAA mandates that "upon being satisfied that the 

making of the agreement for arbitration or the failure to comply therewith is not an issue, the 

court shall make an order directing the parties to proceed to arbitration in accordance with the 

terms of the agreement." 9 U.S.C. § 4. Similarly, in such circumstances, the FAA requires that 

the court "shall on application of one of the parties stay the trial of the action until such 

arbitration has been had in accordance with the terms of the agreement." 9 U.S.C. § 3. 

The FAA reflects a strong and "liberal" public policy in favor of the strict enforcement of 

arbitration agreements by the terms set forth in such agreements. See AT&T Mobility LLC v. 

Concepcion, 563 U.S. 333, 339 (2011). In fact, this Court has recently reiterated the strong 

public policy under both federal and state law recognizing the benefits of arbitration as a forum 

of dispute resolution. See Parsons v. Halliburton Energy Servs., 237 W. Va. 138, 146, 785 

S.E.2d 844, 852 (W. Va. Apr. 11,2016) (citing Moses H Cone Mem'! Hasp. v. Mercury Canst. 

Corp., 460 U.S. 1,24-25 (1983) ([The FAA], "is a congressional declaration ofa liberal federal 

policy favoring arbitration agreements, notwithstanding any state substantive or procedural 

policies to the contrary."); W. Va. Code § 55-10-2 (acknowledging "a well-established federal 

policy in favor of arbitral dispute resolution" because arbitration "offers in many instances a 

more efficient and cost-effective alternative to court litigation.")). "Arbitration is also favored 

because it unburdens crowded court dockets." Id. 
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Under the FAA, agreements to arbitrate are "valid, irrevocable, and enforceable, save 

upon such grounds as exist at law or in equity for the revocation of any contract." 9 U.S.C. § 2. 

A party's ability to challenge a valid arbitration agreement is extremely limited; only 

"[g]enerally applicable contract defenses, such as fraud, duress, or unconscionability, may be 

applied to invalidate arbitration agreements without contravening § 2 of the FAA." Strawn v. 

AT&T Mobility, Inc., 593 F. Supp. 2d 894, 898, 2009 U.S. Dist. LEXIS 3706, at *9 (S.D. W. Va. 

2009) (quoting Doctor's Assocs., Inc. v. Casarotto, 517 U.S. 681 (1996»; see also Concepcion, 

563 U.S. at 343 ("Although § 2's savings clause preserves generally applicable contract 

defenses, nothing in it suggests an intent to preserve state-law rules that stand as an obstacle to 

the accomplishment of the FAA's objectives."). 

Indeed, the "principal purpose" of the FAA is "to ensure that private arbitration 

agreements are enforced according to their terms." Concepcion, 563 U.S. at 347 n. 6; see also 

Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 682 (2010). The FAA's directive to 

federal and state courts "is mandatory" and, therefore, courts have "no choice but to grant a 

motion to compel arbitration where a valid arbitration agreement exists and the issues in a case 

fall within its purview." Adkins v. Labor Ready, Inc., 303 F. 3d 496, 500 (4th Cir. 2002); 

Hightower v. GMRI, Inc., 272 F. 3d 239,241 (4th Cir. 2001). The United States District Court 

for the Southern District has stated simply that "[a]fter the court decides that a particular dispute 

is covered by an arbitration clause, the court may not proceed to consider the merits of the case 

and must immediately send the case to arbitration." Twin Head Recovery v. JHJ, 2010 U.S. Dist. 

LEXIS 86037 at *8 (S.D. W. Va. Aug. 20,2010). 

Pursuant to "the federal policy favoring arbitration," "any doubts concerning the scope of 

arbitrable issues" are resolved "in favor of arbitration." Hill v. Peoplesoft USA, Inc., 412 F.3d 
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540, 543 (4th Cir. 2005) (emphasis added); see also State ex ref. Ocwen Loan Servicing, LLC v. 

Webster, 232 W. Va. 341,360,752 S.E.2d 372,391 (2013) ("consistent with [the FAA], courts 

must rigorously enforce arbitration agreements according to their terms") (citing Am. Express 

Co. v. Italian Colors Rest., _ U.S. _,133 S. Ct. 2304, 2307, 186 L. Ed. 2d 417,422 (2013)). 

To determine whether claims should be sent to arbitration, the Fourth Circuit Court of 

Appeals has established a four-part test by which courts should evaluate motions to compel 

arbitration. Under the test, the moving party must demonstrate: 

(1) the existence of a dispute between the parties, (2) a written agreement that 
includes an arbitration provision which purports to cover the dispute, (3) the 
relationship of the transaction, which is evidenced by the agreement, to interstate 
or foreign commerce, and (4) the failure, neglect or refusal of the [non-moving 
party] to arbitrate the dispute. 

Adkins, 303 F.3d at 500-501. See also Syl. pt. 6, Brown I, 724 S.E.2d at 260. 

In the case sub judice, the parties do not dispute that all of the elements are met under the 

Adkins test, except as to element two as to whether the Agreement is enforceable and whether it 

purports to cover the dispute. While the primary issues on appeal surround element two, the 

remaining elements have undisputedly been met by Petitioners. 

First, it is self-evident that a dispute exists between Varney and Petitioners. The filing of 

a civil action is sufficient evidence of a dispute. See Canyon Sudar Partners, LLC v. Cole ex reI. 

Haynie, 2011 U.S. Dist. LEXIS 34043, *37 (S.D. W. Va. Mar. 29, 2011); Captain D's, LLC v. 

McClenathan, 2006 U.S. Dist. LEXIS 85798, *15-16 (S.D. W. Va. Aug. 1,2005) ("[Defendant] 

has shown there is a dispute with [Plaintiff], as evidenced by [Plaintiffs] filing of a complaint in 

the West Virginia state circuit court[.]"). Here, Varney filed a Complaint alleging a violations of 

the Human Rights Act and the Deliberate Intent Statute. Accordingly, a dispute exists between 

the parties. 
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Next, the transactions underlying Varney's claims relate to interstate commerce, as those 

transactions occurred between Varney and Hampden. If a transaction occurs between citizens of 

different states, it relates to interstate commerce. See Cochran v. Coffman, 2010 U.S. Dist. 

LEXIS 7248, at *8 (S.D. W. Va. Jan. 28, 2010) ("the parties are of diverse citizenship, and thus 

their business relationships cross interstate lines"); Van Lehn v. MedaStat USA, L.L.C, 2005 

U.S. Dist. LEXIS 48928, at *5-6 (S.D. W. Va. Aug. 1,2005) (noting that the subject "transaction 

bears a relationship to interstate commerce because it was entered into between a citizen of West 

Virginia and a business incorporated in Kentucky"). Here, the transactions involved Varney, a 

citizen of West Virginia, working in a West Virginia Hampden location. Hampden is a limited 

liability company formed under the laws of the State of Delaware. APP 0001. Accordingly, the 

transactions relate to interstate commerce. 

Lastly, Varney failed to submit his claims to arbitration. Failure or refusal to arbitrate 

may be inferred from Varney's decision to file a civil action rather than an arbitration demand. 

See Captain D's, LLC, 2006 U.S. Dist. LEXIS 85798, at *16; Van Lehn, 2005 U.S. Dist. LEXIS 

48928, at *6. Here, Varney filed his Complaint without taking any steps to arbitrate his claims. 

Accordingly, Varney failed to submit his claims to arbitration. 

Assuming that the Agreement is valid and enforceable, then all of the additional elements 

to compel arbitration under Adkins are satisfied and referral of the dispute to arbitration is 

required. As set forth in greater detail below, the Agreement is valid, enforceable, covers the 

dispute at issue, and the terms are not unconscionable. Thus, enforcement of the Agreement 

demands arbitration of this dispute. 
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D. The Agreement is a valid, enforceable contract supported by consideration. 

Under the FAA, whether a valid arbitration agreement exists between the parties is 

determined by the applicable state contract law which, in this case, is West Virginia law. See 

Adkins, 303 F.3d at 501; see also State ex reI. Johnson Controls, Inc. v. Tucker, 229 W. Va., 486 

494, 729 S.E.2d, 808, 816 (2012); State ex rei. Ocwen Loan Servicing, LLC, 232 W. Va. at 355, 

752 S.E.2d at 386 (2013) ("the right of parties to agree to arbitration is a contractual matter 

governed by contract law"). Importantly, West Virginia law recognizes "a presumption of 

validity for arbitration agreements, and places the burden of challenging that presumption on the 

party seeking to avoid arbitration." Taylor v. Capital One Bank (USA), NA., 2010 U.S. Dist. 

LEXIS 11693, at *7 (S.D. W. Va. Feb. 10,2010); see also State ex reI. Clites v. Clawges, 224 W. 

Va. 299, 306, 685 S.E.2d, 693, 700 (2009) ("It is presumed that an arbitration provision in a 

written contract was bargained for and that arbitration was intended to be the exclusive means of 

resolving disputes arising under the contract.") (internal citation omitted). 

In order for a contract to be valid under West Virginia law, there must be competent 

parties, legal subject-matter, valuable consideration, and mutual consent. See Wellington Power 

Corp. v. CNA Sur. Corp., 217 W. Va. 33,37,614 S.E.2d 680,684 (2005). 

The Agreement signed by Vamey satisfies each of these requirements. First, the 

Agreement is a bilateral agreement that clearly applies to and binds both parties. The Agreement 

provides, in part: "By signing this Agreement, Hampden Coal and I are exchanging promises to 

arbitrate any disputes arising between us. Every individual who works for Hampden Coal must 

have signed and returned this Agreement to be eligible for employment[.]" APP 0044. 

Second, the parties each provided consideration and mutual assent to the arbitration 

agreement. Under West Virginia law, mutual obligations to arbitrate constitute consideration to 
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support the formation of a contract. See Adkins, 303 F.3d at 501 (concluding arbitration 

agreement wherein both parties promised to arbitrate was supported by consideration); see also 

Captain D's, LLC, 2006 U.S. Dist. LEXIS 85798, at *11-12; Kellogg, Brown & Root, Inc. v. 

Bragg, 250 F. Supp. 2d 664, 668 (S.D. w. Va. 2003); Clawges, 224 W. Va. at 306,685 S.E.2d at 

700-01 (arbitration agreement in which parties made "mutual exchange of promises ... to 

arbitrate their disputes" was valid). 

The parties do not need to have separate consideration for the arbitration clause as long as 

the underlying contract as a whole is supported by valuable consideration. Dan Ryan Builders, 

Inc. v. Nelson, 230 W. Va. 281, 288, 737 S.E.2d 550,557 (2012). Both parties expressly gave up 

rights to bring matters covered under the arbitration agreement as civil actions in courts of law, 

and instead promised to arbitrate the relevant disputes. Additionally, although not required, the 

Agreement provides that the employment, "as well as the benefits and compensation provided by 

Hampden Coal are consideration for [the mutual arbitration agreement]." APP 0044. The 

Agreement, therefore, is supported by consideration. See Clawges, 225 W. Va. at 306, 685 

S.E.2d at 700-01; Adkins, 303 F.3d at 501. 

Lastly, it is undisputed that both parties were competent to engage in contractual relations 

at the time Varney executed the Agreement. Accordingly, contrary to the Circuit Court's Order, 

a valid, enforceable agreement exists between the parties that includes a valid and enforceable 

arbitration provision.3 The Circuit Court's conclusion that the Agreement is unenforceable is 

3 Notably, not only does an enforceable agreement to arbitrate exist between the parties, but the Agreement 
covers the entirety of the claims alleged by Varney in the instant case because all of his claims arise from 
transactions involving, perfonnance by, and alleged breach of his employment with Hampden; hence, they fall 
within the scope of the Agreement. Specifically, Varney asserts two claims for violation of the Human Rights Act 
and ·one claim for violation of the Deliberate Intent Statute. APP 0004-0008. These claims arise directly from, and 
are undoubtedly related to his employment and, therefore, fall within the scope of the mutual arbitration agreement. 
Following this Court's reversal and remand of the Circuit Court, the Circuit Court should make a finding consistent 
with this note in order to compel arbitration of this matter. 
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based on flawed reasoning and a misapplication of the law. Each of these improper conclusions 

will be addressed in turn. 

1. 	 The Circuit Court erred by finding that arbitration agreements are 
viewed differently within the employment context compared to the 
commercial context. 

The Circuit Court erroneously found that arbitration agreements are viewed differently 

within the employment context compared to the commercial context. APP 0299. There is no 

legal authority cited to or relied upon for this proposition because no such authority exists. 

Indeed, when determining the standard for review of a motion to compel arbitration under an 

arbitration agreement, this Court has not made any distinction whatsoever between these two 

contexts. See New v. Gamestop, Inc., 232 W. Va. 564, 571, 753 S.E.2d 62,69 (2013) (arbitration 

agreement in employee handbook) (citing the following cases for the standard for review of a 

motion to compel arbitration under an arbitration agreement: (l) Brown v. Genesis Healthcare 

Corp., 228 W. Va. 646,656, 724 S.E.2d 250, 260 (2011), overruled in part on other grounds by _ 

u.s. _, 132 S.Ct. 1201 (2012) ("Brown F') (arbitration agreement in healthcare admissions 

forms); and (2) Ruckdeschel v. Falcon Drilling Co., L.L.C, 225 W. Va. 450, 452, 693 S.E.2d 

815, 817 (2010) (arbitration agreement in commercial contract). Because there is no support for 

the Circuit Court's proposition that arbitration agreements should be viewed differently within 

the employment context, this Court should not apply any special rules when interpreting the 

Agreement in this case. 

2. 	 The Circuit Court erred by rmding that the Agreement creates an 
employment contract. 

The Circuit Court erroneously concluded that the Agreement is an employment contract. 

In the underlying case, Varney argued that the Agreement is not a valid contract because the 

second to last paragraph of the Agreement provides, "Not an Employment Agreement: This 
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agreement is not, and shall not be construed to create a contract of employment, expressed or 

implied, and shall not alter my at-will employment status[,]" and that this sentence purportedly 

creates some degree ambiguity that warrants invalidation of the entire Agreement. APP 0299. 

Petitioners argued that this sentence merely means that the document does not create an 

employment agreement and that the sentence was intended to clarify that Varney's status as an 

at-will employee is unchanged by the Agreement. Inexplicably, however, the Circuit Court 

disagreed with both parties. Specifically, the Circuit Court disagreed with Varney and found that 

the Agreement is a contract, but disagreed with the language in the Agreement and with 

Petitioners' interpretation of that language and found that the Agreement is an employment 

contract. 

Under West Virginia law, however, "[c]ontract language is considered anlbiguous where 

an agreement's terms are inconsistent on their face or where the phraseology can support 

reasonable differences of opinion as to the meaning of the words employed and obligations under 

taken." Syl. Pt. 3, Lee v. Lee, 228 W. Va. 483,484, 721 S.E.2d 53, 54 (2011). This Court has 

explained that "[t]he mere fact that parties do not agree to the construction of a contract does not 

render it ambiguous." Syl. Pt. 2, in part, Id (quoting Syl. Pt. 1, Berkeley County Public Service 

Dist. v. Vitro Corp. ofAmerica, 152 W. Va. 252, 162 S.E.2d 189 (1968)). 

The relevant language of the Agreement is clear. The parties entered into a "Mutual 

Arbitration Agreement" in which they agreed to "submit all past, present or future disputes that 

arise between us to final and binding arbitration." APP 0043. The parties also expressly agreed 

that the Agreement was not an employment agreement. APP 0044. There is no ambiguity in 

these provisions. The parties agreed to arbitration for disputes and also clarified that this 

agreement to arbitrate disputes does not alter Varney's at-will employment status. APP 0044. If 
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anything, this latter provision only further clarifies any potential ambiguity created by the 

Agreement. Stated another way, the provision providing that the Agreement is not an 

employment contract serves to make clear that the agreement to arbitrate disputes does not 

confer any additional employment rights or change Varney's at-will employment status. 

The Circuit Court fails to appreciate that an employment agreement is a type of a contract 

and, even though the Agreement expressly disclaims creating an employment agreement, can 

still be a valid, enforceable contract. In fact, as discussed above, all of the elements for a valid 

contract are present in the Agreement. Because the language of the Agreement is plain and 

unambiguous, this Court need not interpret it. 

3. 	 The Circuit Court erred by concluding that the Agreement was not 
supported by consideration. 

The Circuit Court erroneously concluded that the Agreement is not supported by 

sufficient consideration because it was not bargained for and lacks mutuality. While the Circuit 

Court found that the Agreement "lacks mutuality," the plain language of the Agreement states 

that both parties had mutual obligations to arbitrate. APP 0300. As explained above, the parties 

each provided consideration and mutual assent to the arbitration agreement because mutual 

obligations to arbitrate constitute consideration to support the formation of a contract. See 

Adkins, 303 F.3d at 501 (concluding arbitration agreement wherein both parties promised to 

arbitrate was supported by consideration); see also Captain D's, LLC, 2006 U.S. Dist. LEXIS 

85798, at *11-12 ("it is well established than an employer's agreement to be bound by the 

arbitration process constitutes sufficient consideration to support an agreement to arbitrate an 

employee's claims"); Kellogg, Brown & Root, Inc. v. Bragg, 250 F. Supp. 2d 664, 668 (S.D. W. 

Va. 2003) (employer's agreement to be equally bound by arbitration provision is sufficient 
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consideration); Clawges, 224 W. Va. at 306, 685 S.E.2d at 700-01 (arbitration agreement in 

which parties made "mutual exchange of promises ... to arbitrate their disputes" was valid). 

In addition, the Court found that the Agreement is not supported by sufficient 

consideration because it "was not bargained for" and "that, to the extent that Hampden would 

have had a claim against [Varney], it would simply terminate [Varney's] employment." The 

Circuit Court's reasoning, however, is not supported by the language of the Agreement or by any 

evidence whatsoever. Indeed, the Circuit Court did not hear testimony or review any evidence 

whatsoever outside of the Agreement and the Addendum. APP 0298. Accordingly, the Court 

must apply the plain language agreed upon by the parties, and not unnecessarily re-write the 

Agreement. 

Under the plain language of the Agreement, the parties had mutual obligations to 

arbitrate and, therefore, under the well-settled law of West Virginia, the Agreement was 

supported by consideration. 

4. 	 The Circuit Court erred by concluding that Varney's claims fall 
outside the scope of the Agreement. 

The Circuit Court erroneously concluded that all of Varney's claims4 fall outside the 

scope of the Agreement. 

a. 	 The Circuit Court erred by concluding that Varney's 
deliberate intent claim falls outside the scope of the Agreement. 

Under the clear and unambiguous terms of the Agreement, Varney agreed, "By signing 

this Agreement, Hampden Coal and I agree to submit all past, present or future disputes that arise 

between us to a final and binding arbitration." (Exhibit 1 to Defendants' Motion) (emphasis 

added). Specifically, the Agreement states: 

4 For clarity, Varney did not argue to the Circuit Court that his Human Rights Act claim falls outside the 
scope of the Agreement. 
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Coverage. This Agreement between Hampden Coal and I to 
arbitrate all disputes or claims of any kind includes but is not 
limited to, claims of unlawful discrimination, retaliation or 
harassment based upon race, national origin, ancestry, disability, 
religion, sex, age, workers' compensation claims or history, 
veteran's status, or any other unlawful reason, and all other claims 
relating to employment or termination from employment. This 
shall also include claims for wages or other compensation due, 
claims for breach of any contract, tort claims or claims based on 
public policy. This Agreement does not, however, limit any right 
to file a charge with or assist any government agency, including 
the EEOC and the NLRB, or the right to file a claim for workers' 
compensation benefits or unemployment insurance compensation; 
nor does it apply to employment benefit plans regulated by the 
Employee Retirement Income Security Act. 

APP 0043. 

The Agreement covers "all disputes or claims of any kind[,]" but specifically excludes 

certain governmental actions, including, "the right to file a claim for workers' compensation 

benefits[.]" APP 0043 (emphasis added). Below, Varney argued and the Circuit Court agreed, 

that the Agreement is ambiguous regarding the meaning of "workers' compensation benefits." 

That conclusion, however, defies common sense. 

Moreover, the workers' compensation statute itself makes clear that workers' 

compensation benefits are monetary benefits paid through the Workers' Compensation Fund to 

employees who have received personal injuries in the course of and resulting from their covered 

employment. W. Va. Code § 23-4-1(a). By comparison, deliberate intent claims are statutory 

torts that injured employees may file in lieu of or in addition to a claim for workers' 

compensation benefits. Indeed, the Deliberate Intent Statute states: 

If injury results to any employee from the deliberate intention of 
his or her employer to produce the injury or death, the employee, 
or, if the employee has been found to be incompetent, his or her 
conservator or guardian, may recover under this chapter and bring 
a cause of action against the employer, as if this chapter had not 
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been enacted, for any excess of damages over the amount received 
or receivable in a claim for benefits under this chapter. 

w. Va. Code § 23-4-2(c) (emphasis added). Thus, not only is it common sense, but also clear 

under the workers' compensation and Deliberate Intent Statutes that a deliberate intent claim is 

simply not a "claim for workers' compensation benefits" as contemplated by the Agreement. 

Accordingly, Varney's deliberate intent claim is covered by the Agreement. 

b. 	 The Circuit Court erred by concluding that Varney's Human 
Rights Act claims fall outside the scope of the Agreement. 

Despite the fact that Varney did not dispute that his Human Rights Act claims are within 

the scope of the Agreement, the Circuit Court erroneously found that the Human Rights Act 

claims fall outside the scope of the Agreement. The Circuit Court focused on the provision of 

the Agreement which states: "This Agreement does not, however, limit any right to file a charge 

with or assist any government agency, including the EEOC and the NLRB." APP 0043. As 

explained above, however, the Agreement explicitly includes "claims of unlawful discrimination, 

retaliation or harassment based upon race, national origin, ancestry, disability, religion, sex, age, 

workers' compensation claims or history, veteran's status, or any other unlawful reason, and all 

other claims relating to employment or termination from employment" - which is exactly what 

Varney is claiming in the present case. APP 0043. 

Here, as noted in the Order, Varney did not file a charge with the Human Rights 

Commission, the Equal Employment Opportunity Commission ("EEOC"), or the National Labor 

Relations Board ("NLRB"). Instead, Varney filed a civil action with the Circuit Court and 

asserted two statutory torts of unlawful discrimination. In fact, by filing a civil action for 
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disability discrimination in the Circuit Court, Varney actually relinquished his right to file the 

type of administrative claim that is excluded by the Agreement. 5 

The Agreement merely excludes certain administrative rights that simply cannot be 

relinquished through contract, and the Circuit Court has erroneously expanded the reach of the 

exclusion. The Agreement explicitly covers claims for unlawful discrimination and, therefore, 

Varney's Human Rights Act claims fall within the scope of the Agreement. 

E. 	 The Mutual Arbitration Agreement is not an unconscionable contract of 
adhesion because it is neither substantively nor procedurally unconscionable, 
and is certainly not both. 

This Court has explained that "[u]nder West Virginia law, we analyze unconscionability 

III terms of two components parts: procedural unconscionability and substantive 

unconscionability." Nationstar Mortg, LLC v. Adam West, 237 W. Va. 84, 88, 785 S.E.2d 634, 

638 (2016) (citing Brown I, 228 W. Va. at 681, 724 S.E.2d at 285.). "To conclude that a 

contractual term is unenforceable on grounds of unconscionability requires a finding that the 

provision in issue 'is both procedurally and substantively unconscionable. ", Id. (citing Syl. Pt. 

20, in part, Brown I, 228 W. Va. at 658, 724 S.E.2d at 262.) (emphasis added); State ex reI. 

Richmond Am. Homes of W Va., Inc. v. Sanders, 228 W. Va. 136, 717 S.E.2d 909, 920 (2011) 

(citing Brown 1,228 W. Va. at 658, 724 S.E.2d at 262) ("A contract term is unenforceable ifit is 

both procedurally and substantively unconscionable. However, both need not be present to the 

same degree. Courts should apply a 'sliding scale' in making this determination: the more 

substantively oppressive the contract term, the less evidence of procedural lmconscionability is 

5 Individuals claiming unlawful discrimination may either initiate a claim with the Human Rights 
Commission (W. Va. Code § 5-11-10), or forego the administrative process and file a claim in Circuit Court (W. Va. 
§ Code 5-11-l3). Price v. Boone County Ambulance Auth., 175 W. Va. 676, 337 S.E.2d 913 (1985). Those 
remedies, however, are mutually exclusive. Id. See also Woodrum v. Thomas Mem'l Hosp. Found., Inc., 45 F. 
Supp. 2d 538 (S.D. W. Va. 1999). 
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required .to come to the conclusion that the clause is unenforceable, and vice versa.") (emphasis 

added). 

Such a finding may be warranted where the agreement, or term, at issue is characterized 

by a "gross inadequacy in bargaining power combined with terms unreasonably unfavorable to 

the stronger party." State ex ref. AT&T Mobility, LLC v. Wilson, 226 W. Va. 572, 578, 703 

S.E.2d 543, 549 (2010) (internal citations omitted). Importantly, "[a] litigant who complains that 

he was forced to enter into a fair agreement will find no relief on grounds of unconscionability." 

Adkins, 303 F.3d at 502. Finally, this Court has made clear that "[t]he burden of proving that a 

contract term is unconscionable rests with the party attacking the contract." See Brown I, 228 W. 

Va. at 680, 724 S.E.2d at 284. 

Here, the Agreement between Varney and Hampden is a valid arbitration agreement that 

is neither substantively nor procedurally unconscionable. In fact, the Agreement is in-line with 

West Virginia jurisprudence that has specifically enforced arbitration agreements-particularly 

in the setting of employment-related claims. See, e.g., Parsons v. Halliburton Energy Servs., 237 

W. Va. 138, 785 S.E.2d 844 (2016); New v. GameStop, Inc., 232 W. Va. 564, 753 S.E.2d 62 

(2013) (per curiam); Toney v. EQT Corp., 2014 W. Va. LEXIS 757 (W. Va. June 13, 2014) 

(memorandun1 decision) (enforcing an arbitration agreement in an employment contract); 

Cfawges, 224 W. Va. 299, 685 S.E.2d, 693 (same). As such, and as demonstrated below, the 

Circuit Court erred in finding that the Agreement is unconscionable. 
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1. 	 The Circuit Court erred in concluding that that Agreement is 
substantively unconscionable because the arbitration provisions are 
not fundamentally unfair, one-sided, or overly harsh and all of the 
provisions apply equally to both parties. 

Under West Virginia law, the "focus of substantive unconscionability is on the nature of 

the contractual provisions rather than on the circumstances surrounding the contract's 

formation," 

Substantive unconscionability involves unfairness in the contract itself and 
whether a contract term is one-sided and will have an overly harsh effect on the 
disadvantaged party. The factors to be weighed in assessing substantive 
unconscionability vary with the content of the agreement. Generally, courts 
should consider the commercial reasonableness of the contract terms, the purpose 
and effect of the terms, the allocation of the risks between the parties, and public 
policy concerns. 

Nationstar Mortg., LLC v. West, 237 W. Va. 84,92, 785 S.E.2d 634, 642 (2016) (citing Syi. Pt. 

19, Brown 1, 228 W. Va. at 658, 724 S.E.2d at 262.). In considering substantive 

unconscionability, this Court has made it clear that, "rather than full bilaterality, only a modicum 

of bilaterality is required to avoid a determination of unconscionability." 1d. at *22 (citing 

Sanders, 228 W. Va. at 137, 717 S.E.2d at 921; Dan Ryan, 230 W. Va. at 288-89, 737 S.E.2d at 

557-58 (discussing lack of mutuality requirement under modem contract law)) (emphasis added). 

Indeed, although this Court in Nationstar Mortg. noted that full bilateriality is not required to 

avoid a finding of unconscionability, this Court has emphasized that the mutuality of obligation 

to arbitrate disputes and to be bound by the same rules is a key consideration in determining 

whether a provision is too far one-sided or overly harsh. See, e.g., Syi. Pt. 10, Dan Ryan, 230 W. 

Va. at 283, 737 S.E.2d at 552. 

The Circuit Court failed to heed this instruction by this Court when evaluating whether 

the Agreement was substantively unconscionable and committed error by ignoring this clear 

mandate. Not only is the Agreement proper and fair under the circumstances, but it equally 
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applies to both Varney and Hampden. The Agreement contained no provisions that were so 

"unreasonably favorable" to Hampden and so "one-sided" that they "will have an overly harsh 

effect" on Varney. See Wilson, 226 W. Va. at 578, 703 S.E.2d at 549 (internal citations omitted). 

Therefore, this Court should find that the Circuit Court committed error in concluding that the 

Agreement is substantively unconscionable. 

(a) 	 Application of the discovery rules set forth in the American 
Arbitration Association's ("AAA") National Rules for the 
resolution of Employment Disputes does not render the 
Agreement substantively unconscionable.6 

In his oral argument to the Circuit Court, Varney argued that the AAA's discovery rules 

could unreasonably limit discovery because the arbitrator decides what amount of discovery 
, 

takes place and, therefore, application of the AAA discovery rules renders the Agreement's 

substantively unconscionable. APP 0311. To agree with Varney, however, would be to 

effectively hold that the mere possibility of a limitation on discovery, without any actual 

limitation, invalidates the Agreement-and all arbitration agreements that utilize the AAA's 

discovery rules. 

To be clear, the Agreement does not mention discovery. But, the Agreement does 

reference that AAA Employment Rules will govem arbitration between the parties and, 

accordingly, the AAA Employment Rules will govem discovery. APP 0043. Further, AAA's 

discovery rules impose no actual limitation on discovery, but leave it to the discretion of the 

arbitrator. APP 0046-0097. With respect to discovery, the AAA Employment Rules state, 

The arbitrator shall have the authority to order such discovery, by 
way of deposition, interrogatory, document production, or 
otherwise, as the arbitrator considers necessary to a full and fair 

6 While the Circuit Court did not make any specific findings as to why the Agreement is substantively 
unconscionable, Varney made several arguments regarding substantive unconscionability to the Circuit Court and, 
accordingly, Petitioners will address each of those arguments in this brief. 
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exploration of the issues in dispute, consistent with the expedited 
nature of arbitration. 

The AAA does not require notice of discovery related matters and 
communications unless a dispute arises. At that time, the parties 
should notify the AAA of the dispute so that it may be presented to 
the arbitrator for determination. 

APP 0064-0065. 

More importantly, when faced with the same question, the United States District Court 

for the District of Columbia found that application of the AAA Employment Rules does not 

render an arbitration agreement unconscionable. Booker v. Robert HalfInt'l, Inc., 315 F. Supp. 

2d 94 (D.D.C. 2004) (specifically finding that the AAA Employment Rules - the same rules at 

issue in this case - provide for potentially "permissive and unlimited discovery" and do not 

unconscionably limit discovery). 

Nonetheless, Varney speculates that, despite the fact that the AAA Employment Rules 

themselves do not explicitly limit discovery, it is possible that the arbitrator may place limits on 

discovery. Varney, however, provides no rationale or referral to the record as to why he believes 

that a neutral arbitrator would prevent Varney from conducting the discovery necessary to fully 

arbitrate his case. Varney's speculation is unsupported and, if the Circuit Court relied on 

Varney's arguments in this regard, its reliance was improper. 

Therefore, to the extent that the Circuit Court relied upon Varney's arguments that the 

AAA Employment Rules are unconscionable its reliance was in error. Varney's speculation that 

there might be an unreasonable limitation on his discovery ability is simply not supported by the 

record. Nonetheless, even if these rules did impose some alleged overly harsh impact on the 

arbitrating parties, the discovery rules applied equally to both Hampden and Varney. Neither 
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Hampden nor Varney has a one-sided advantage by utilizing these rules and both are mutually 

bound by them. 

(b) 	 The process and practical effect of how the arbitrator will be 
chosen does not render the Agreement unconscionable. 

In his oral argument to the Circuit Court, Varney argued that because there are allegedly 

only three attorneys that meet the requirements to serve as arbitrator in West Virginia and that 

they all work for "large defense firms" that the Agreement is unconscionable. APP 0311. 

Varney reaches this conclusion with no real reasoning as to why such a provision, even if true as 

alleged, would justify a finding that it is substantively unconscionable. Indeed, Varney seems to 

imply through his reference to "large defense firms" that there may be some purported 

impartiality or bias of the arbitrator against Varney and in favor of Hampden if this provision is 

enforced. 

To the extent that the Circuit Court relied on this argument, its reliance is improper 

because the record is devoid of any evidence or allegations that any impartiality or bias exists or 

would favor Hampden over Varney. There are no factual findings that relate to this conclusion 

and no evidence exists to support this unwarranted conclusion. 

Moreover, the AAA Employment Rules encourage the parties to arbitration to agree to an 

arbitrator and, if they cannot agree, allow the parties to strike names on the roster. APP 0065

0066. More importantly, the AAA Employment Rules provide a straightforward mechanism for 

disqualification for an arbitrator for a number of bases, including "partiality" or a "lack of 

independence." APP 0067. As an additional safeguard, the FAA itself has statutory protections 

against bias through judicial oversight. See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 

20,30-31 (1991) (citing 9 U.S.C. § 10 (b» (acknowledging that the FAA protects against bias, 

by providing that courts may overturn arbitration decisions "where there was evident partiality or 
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corruption in the arbitrators."). Thus, to the extent that the Circuit Court relied upon Varney's 

arguments regarding the procedure under which the arbitrator will be chosen, it did so in error. 

(c) 	 The limitation in the Agreement on the time frame to assert a 
claim does not render the Agreement unconscionable. 

Varney argued to the Circuit Court that the Agreement's time limitation of one-year for a 

party to bring a claim for any dispute further makes the Agreement substantively 

unconscionable. APP 0116. Specifically, the Agreement includes a bilateral provision under 

which, 

Hampden Coal or I agree that the party wishing to purse [sic] a claim must file 
that claim with the AAA within the same time period that they would have to file 
a lawsuit in court or one-year from the date of the event forming the basis of the 
lawsuit, whichever expires first. The parties waive any and all limitation periods 
to the contrary. 

APP 0043 (emphasis added). Notably, this one-year limitation period applies to all disputes 

under the Agreement: 

This Agreement between Hampden Coal and I to arbitrate all disputes or claims 
of any kind includes but is not limited to claims of unlawful discrimination, 
retaliation or harassment based upon race, national origin, ancestry, disability, 
religion, sex, age, workers' compensation claims or history, veteran's status, or 
any other unlawful reason, and all other claims relating to employment or 
termination from employment. This shall include claims for wages or other 
compensation due, claims for each of any contract, tort claims or claims based on 
public policy. 

APP 0043 (emphasis added). 

Importantly, Varney fails to provide any authority for his proposition that the 

Agreement's time limitation renders the Agreement unconscionable. Moreover, as a general 

rule, statutory limitations periods may be shortened by agreement, so long as the limitations 

period is not unreasonably short. See Mills v. Indemnity Ins. Co., 108 W. Va. 317, 150 S.E. 718 

(1929); Missouri, Kan., & Tex. Ry. Co. v. Harriman Bros., 227 U.S. 657,672,33 S. Ct. 397, 57 
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L. Ed. 690 (1913); Atlantic Coast Line R. Co. v. Pope, 119 F.2d 39, 44 (4th Cir. 1941). 

Although there is no West Virginia law analyzing this issue in an employment context, this 

general rule has been followed in employment cases in other jurisdictions. See Oswald v. BAE 

Indus., Inc., 483 F. App'x 30, 34 (6th Cir. 2012) (upholding a six month limitation period in a 

USERRA case); Collie v. Wehr Dissolution Corp., 345 F. Supp. 2d 555 (M.D. N.C. 2004) 

(dismissing complaint due to former employee's failure to submit his dispute to arbitration 

within the one-year restriction consented to in the arbitration agreement); Kajim v. Ritz-Carlton 

Hotel Co., LLC, 2012 U.S. Dist. LEXIS 155049, *11-12 (M.D. Ga., Oct. 25, 2012) (holding that 

a one-year limitation was reasonable because it allowed sufficient time to comply with both Title 

VII and the arbitration agreement's filing period); Taylor v. W & S. Life Ins. Co., 966 F.2d 1199 

(7th Cir. 1992) (finding a six-month limitation valid under Illinois law and not contrary to federal 

policy when applied to a Section 1981 claim); Pilitz v. Bluegreen Corp., 2011 U.S. Dist. LEXIS 

86042 (M.D. Fla. Aug. 4, 2011) (upholding a 90-day limitation period in an ADEA case). 

In the present case, the statute of limitations is shortened from two years to one year; and, 

as illustrated above, far shorter limitations periods have been upheld as reasonable in other 

jurisdictions. Further, Varney filed his civil action well under the one year limitation and could 

easily have submitted his claim to arbitration within the limited timeframe. Varney's complaint 

now, after the fact, is that the provision is unconscionable. He would have suffered no prejudice 

by enforcement of this limitation period, however, because he was clearly aware of the facts 

making up his complaint within one-year. Obviously, a one year limitations period in this 

instance left Varney with more than sufficient time to investigate his claim and determine 

damages before filing. Accordingly, the limitations period is reasonable and, therefore, this 

Court should find that it is not substantively unconscionable. 
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2. 	 The Circuit Court erred in concluding that the Agreement is 
procedurally unconscionable because it is not a contract of adhesion, 
but, even if it is, then there was nothing inequitable or unfair about 
the process by which the Agreement was signed. 

The Circuit Court erroneously found the Agreement is procedurally unconscionable 

because it is a contract of adhesion and because the language in the Agreement instructing 

Varney to seek legal advice is disingenuous. APP 0302. 

Procedural unconscionab~lity may exist where there is a "gross inadequacy in bargaining 

power" between the parties to an agreement. Wilson, 226 W. Va. at 578, 703 S.E.2d at 549. 

Indeed, this Court has explained that: 

Procedural unconscionability is concerned with inequities, improprieties, or 
unfairness in the bargaining process and formation of the contract. Procedural 
unconscionability involves a variety of inadequacies that results in the lack of a 
real and voluntary meeting of the minds of the parties, considering all the 
circumstances surrounding the transaction. These inadequacies, include, but are 
not limited to, the age, literacy, or lack of sophistication of a party; hidden or 
unduly complex contract terms; the adhesive nature of the contract; and the 
manner and setting in which the contract was formed, including whether each 
party had a reasonable opportunity to understand the terms of the contract 

Nationstar Mortg., 237 W. Va. at 88, 785 S.E.2d at 638 (quoting Syl. Pt. 17, Brown 1,228 W. 

Va. at 657, 724 S.E.2d at 261). But, an "imbalance in bargaining power" that falls short of a 

"gross inadequacy" does not render an arbitration agreement unconscionable. See State ex rei. 

Johnson Controls, Inc. v. Tucker, 229 W. Va. 486, 495, 729 S.E.2d 808, 817 (2012). 

A contract of adhesion is one offered by the party in the stronger bargaining position on a 

take-it-or-Ieave-it basis, that is not subject to negotiation, and that leaves the weaker party with 

no realistic choice as to its terms. See Clawges, 224 W. Va. at 306, 685 S.E.2d at 700. As this 

Court has recognized on multiple occasions, '" [t]here is nothing inherently wrong with a contract 

of adhesion. Most of the transactions of daily life involve such contracts that are drafted by one 

party and presented on a take it or leave it basis. They simplify standard transactions[.]''' 
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Nationstar Mortg., 237 W. Va. 89 n.12, 785 S.E.2d 639 n.12 (quoting Brown I, 228 W.Va. at 

682, 724 S.E.2d at 286»; see also State ex reI. Dunlap v. Berger, 211 W. Va. 549, 557, 567 

S.E.2d 265, 273 (2002) (stating that '''a rule automatically invalidating adhesion contracts would 

be completely unworkable"') (citation omitted). 

"In rejecting a procedural unconscionability challenge predicated on the 'take-it-or leave

it' basis of an adhesion contract, a federal district court recently remarked: 

Courts around the country have recognized that the need for pre-printed fonn 
contracts is a stark reality of today's mass-production/consumer culture. Despite 
even severe disparities in bargaining power, these agreements are most often 
enforced, at least as long as they comport with the reasonable expectations of the 
parties. A contrary rule would slow commerce to a crawl." 

Nationstar Mortg., 237 W. Va. at 89,785 S.E.2d at 639 (quoting In re Managed Care Litig., No. 

00-1334-MD, 2009 U.S. Dist. LEXIS 133564,2009 WL 855963, at *5 (S.D. Fla. 2009». 

Thus, instead of simply invalidating every contract of adhesion, this Court must look to 

whether the agreement is "unconscionable or was thrust upon [Varney] because [he] was unwary 

and taken advantage of[.]" Syl. Pt. 3, in part, Board o/Educ. O/the Co. o/Berkeley v. W Harley 

Miller, Inc., 160 W. Va. 473, 236 S.E.2d 439 (1977); see also Nationstar Mortg., No. 15-0128, 

237 W. Va. at 89, 785 S.E.2d at 639 (quoting Brown I, 228 W.Va. at 683, 724 S.E.2d at 287) 

("In reviewing an adhesion contract to detennine whether principles of fairness compel us to 

decide against the contract's enforcement, we examine whether 'it imposes tenns beyond the 

reasonable expectations of an ordinary person, or oppressive or unconscionable terms. "'). 

When addressing facts similar to those in this case, the Fourth Circuit Court of Appeals 

and this Court have upheld arbitration agreements in the employment context based on 

challenges for procedural unconscionability. For example, in Adkins v. Labor Ready, Inc., 303 

F.3d 496 (4th Cir. 2002), the plaintiffs argued that an arbitration agreement contained in an 
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employment application was an unconscionable contract of adhesion under West Virginia law. 

Id, 303 F.3d at 501-503. They argued that the plaintiffs did not complete high school, were paid 

at or near the minimum wage, lived in low-income neighborhoods, and did not know what 

arbitration was when they signed the employment applications. Id at 501. They further argued 

that the defendant was a large, sophisticated, international corporation that generated more than 

$850 million in revenues in the previous year. Id The plaintiffs argued that in light of that gross 

disparity in bargaining power and the take-it-or-Ieave-it nature of the employment application, 

the arbitration agreement was unconscionable and unenforceable. Id 

The Fourth Circuit responded to those arguments, however, by stating that, "[a] ruling of 

unconscionability based on this analysis alone could potentially apply to every contract of 

employment in our contemporary economy." Id at 501-502. The Court then went on, stating, 

"[t]he West Virginia courts recognize that 'it is not the province of the judiciary to try to 

eliminate the inequities inevitable in a capitalist society. '" Id (quoting Troy Mining Corp. v. 

Itmann Coal Co., 176 W. Va. 599, 604, 346 S.E.2d 749, 753 (1986)). The Fourth Circuit then 

affirmed the District Court for the Southern District of West Virginia's order compelling 

arbitration. Id at 507. 

Similarly, this Court in New v. GameStop, Inc., firmly underscored the enforcement of 

arbitration agreements and affirmed the circuit court's dismissal of an employment termination 

case based upon an agreement to arbitrate. See id, 232 W. Va. at 581, 753 S.E.2d at 79. In 

doing so this Court explained: 

The petitioner's bald assertions that the arbitration agreement is 
procedurally unconscionable because the agreement was not 
subject to negotiation and because she was unemployed and had no 
other 'meaningful alternatives available to her' other than to sign 
the Acknowledgment are simply not sufficient. .. Furthermore, 
the petitioner's claim that she was not advised that she was 
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agreeing to arbitrate future claims against Gamestop by signing the 
Acknowledgment is without merit. ... 'A court can assume that a 
party to a contract has read and assented to its terms, and absent 
fraud, misrepresentation, duress, or the like, the court can assume 
that the parties intended to enforce the contract as drafted.' 

Id., 232 W. Va. at 578,753 S.E.2d at 76. 

Initially, and contrary to the Circuit Court's ruling, the Agreement is not a contract of 

adhesion. While Hampden may have been in a stronger bargaining position, the Agreement was 

subject to negotiation and Varney had the ability to consult with legal counsel prior to signing it. 

In fact, Varney was urged to seek legal advice as set forth in bold-faced font in the Agreement, 

"[p]lease seek legal advice, of your own choosing, instead of signing this Agreement if you 

do not understand or have questions about any part of this Agreement." APP 0044. While 

the Circuit Court found that this language was "disingenuous," it had virtually no evidence to 

support that conclusion. In fact, the Circuit Court even states in its Order that neither party 

submitted any affidavits or testimony for the record and, therefore, the only evidence on the 

record is the Agreement itself and its Addendum. APP 0298. Simply because Varney did not 

seek out legal counselor question certain terms does not mean that the language was 

disingenuous and certainly does not automatically render the Agreement a contract of adhesion. 

The Circuit Court's conclusion that the Agreement is a contract is adhesion is not supported by 

the record and was an error. 

Nonetheless, even if this Agreement were a contract of adhesion, such a finding does not 

mandate a conclusion that the Agreement is procedurally unconscionable.7 The Agreement is a 

7 As this Court has also previously said in State ex reI. Dunlap v. Berger, 211 W. Va. 549,567 S.E.2d 265 
(2002), contracts of adhesion are routinely executed without the signatory's full reading or comprehension of the 
specified terms: 

Customers do not in fact ordinarily understand or even read the standard terms. They trust to the 
good faith of the party using the form and to the tacit representation that like terms are being 
accepted regularly by others similarly situated. But they understand that they are assenting to the 
terms not read or not understood, subject to such limitations as the law may impose. 
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one and one-half (1 Y2) page document and contains bold headings which des~ribe each 

paragraph. The Agreement does not contain fine print or legalese. There is no allegation that it 

was written to misguide or confuse Varney. Instead, it is straightforward. It also makes clear to 

the parties that they are giving up their rights to resolve disputes in court, "Hampden Coal and I 

waive our right to go to court in exchange for this right to arbitration;" APP 0043. It does not 

contain any language which someone with a high school education could not understand. Even 

assuming that Hampden was in the stronger bargaining position, the Agreement states in bold 

font: 

This Mutual Arbitration Agreement contains legally binding promises. 
Please seek legal advice, of your own choosing, instead of signing this 
Agreement if you do not understand or have questions about any part of this 
Agreement. 

APP 0044. The Agreement specifically encouraged Varney to consult with an attorney, and it 

was Varney who chose not to do so. 

As instructed by this Court in New, we should "assume that a party to a contract has read 

and assented to its terms," because the record before this Court is absent evidence of "fraud, 

misrepresentation, duress, or the like," and should "assume that the parties intended to enforce 

the contract as drafted." New, 232 W. Va. at 578, 753 S.E.2d at 76. Therefore, the Circuit Court 

erred in holding that the Agreement is procedurally unconscionable. 

VI. CONCLUSION 

Based on the foregoing, Petitioners respectfully request that this Honorable Court reverse 

the December 29,2016 Order of the Circuit Court of Mingo County, West Virginia, and remand 

this case back to the Circuit Court for dismissal so that the parties may arbitrate their dispute. 

Nationstar Mortg., 237 W. Va. at 89, 785 S.E.2d at 639 (citing Berger, 211 W. Va. at 558, 567 S.E.2d at 274.). 
Thus, although Varney argued that he could not have understood the terms of the Agreement, he certainly was aware 
that he was assenting to terms not read. 
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Respectfully submitted, 

HAMPDEN COAL, LLC, 
BY COUNSEL, 

Charleston, WV 25339 

(304) 357-0900 

(304) 357-0919 (f) 
ashley. pack@dinsmore.com 
jennifer.hicks@dinsmore.com 

33 

mailto:jennifer.hicks@dinsmore.com
mailto:pack@dinsmore.com


NO. 17-0088 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


HAMPDEN COAL, LLC and Oliver Hunt 

Defendants Below, Petitioners 


v. 

Michael R. Varney, 

Plaintiff Below, Respondent 


From the Circuit Court of Mingo County, West Virginia 

Civil Action No. 16-C-113 


CERTIFICATE OF SERVICE 


I, Jennifer J. Hicks, hereby certify that a true and exact copy of the foregoing BRIEF OF 

PETITIONER'S HAMPDEN COAL, LLC AND OLIVER HUNT was served on the 

following counsel on this 1st day of May, 2017, via U.S. Mail, First Class, postage prepaid to the 

following address: 

Nathan D. Brown 

Joshua S. Ferrell 


Ferrell & Brown, PLLC 

160 E. 2nd Avenue 


P.O. Box 401 

Williamson, WV 25661 

Counsel for Respondent 


