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IN THE CIRCUIT COURT OF MINGO COUNTY, WEST VIRGINIA 

MICHAEL R. VARNEY, 

Plain tiff, 
=" ~ l> 

Y. Civil Action No. 16-e~1l~ o. 
Judge Darrell Pratt ,~:': P'l ~? 

,. .,-") 

HAMPDEN COAL, LLC 1'\.) ~ 

A Delaware Limited Liability Company, '-D 

OLIVER HUNT, a West Virginia citizen. 

-
Defendants. .. , 

,.' 

..., 
ORDER DENYING DEFENDANTS' MOTION TO 'DISMISS:" 

OR, TN THE ALTERNATIVE, COMPEL ARBITRATION 
. . 

On November 15, 2016, came the Plaintiff, Michael R, Varney ("Plaintiff'), Ilnd the 

Defendants, Hampden Coal•. LLC ("Hampden") and Oliver Hunt (together, "Defendants"), by 

their respective counsel, for a Hearing on Defendan.ts' Motion to Dismiss, or, in the Alternative, 

Compel Arbitration ("Motion"). 

The Courl now makes the following findings of fact and conclusions of law: 

FINDJNGS OF FACT 

1. In August 2014, PIa inti ff applied for and was hired for a position with Hampden, 

2. AI the time of' his hire, Plaintiff signed a Mutual Arbitration Agreement (the 

"Agreement''), attached as Exhibit A to lhis Order. 

3. Plaintiff alleges that sometime after December 2015, he was removed from a 

supervisory position due to be'ing off work for illness; and tha'! he \\'as ultimately terminated for 

the same reason, (Complaint, 16-20,' 3 1-32, 34-37). Defendants dispute the facts as alleged by 

Plaintiffs. 

3, Plaintiff alleges that on January 5, 2016, he suffered a workplace injury while 

working for Hampden. (Complaint, ~P), 
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4. On June 21, 2016, Plaintiff filed a Compluint against Defendants alleging two 
. . 	 . 

violations of the West Virginia Human Rights Act, W. Va. Code § 5-11 ~ 1, el seq. (the "Human 

Rights Act") related to his alleged demotion and .termination and one "deliberate intent"' claim 

related to the workplace injuIY he sustained on Ja~uary 5, 2016. See generally Complaint. 

5. On July 25,2016, Hampden served its Motion. The Moti~n was briefed and the 

Court heard oral argument on November 15, 2016. 

6. 	 Neither party submil1ed any affidaviis or testimony for the record. 


CONCLUSIONS OF LAW 


7. The parties are in agreement that arbitration agreements are subject to the Federal 

Arbitration Act, 9 U.S.c. § J, e/ seq: ("fAA"). 

8. The panies agree that to determine whether claims should be sent to arbitration, 

the Fourth Circuit has established a four-part tese by which courts should evalllate motions to 

compel arbitration. Under the test, the moving party must: 

demonstrate (l) the existence of a dispute between the parties, (2) u written 
agreement that includes an arbitration provision whi·ch purports to cover the 
dispute, (3) the relationship of the transaction, which is evidenced by the 
agreement, to interstate or foreign commerce, and (4) the failure, neglect or 
refusal ofthe [non-moving party) to arhitrate'.(he dispute. 

Adkins v. Labar Ready, inc., 303 P. 3d 496,2002 U.S. App. LEXTS 17945, at *6·7 (4th Cir. 

2002). 

9. The parties do not dispute 'that (1) a dispute .exists between the parties; (2) the 

transaction at issue relates to interstate commerce; and (3) Plaintiff refuses to arbitrate the 

dispute. TI.e parties disagree over the second element. hov.,'ever, which requires the existence of 

a wrillen agreement that includes an arbitration provision which purports to cover the dispute. 
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10. Nevertheless, the panies agree that under the FAA, whether a valid Arbitration 

Agreement exists bet\-vecn the pal1ies is deternlilled by the applicable state contract Jaw which, in 

this case, is West. Virginia. 

II. The Court finds that arbitration agreements are viewed differemly within the 

employment contcxt compared to the commercial context. 

1. The Agreement is an Employment Contract 

12. Plailltiffargues that the Agreement is not a valid contract because it states: "Not 

an Employment Agreement: This Agreement is not, and shall not be construed to create a 

contract of employment, expressed or implied, and shall not alter my at-wi 1I employment status." 

Thus, I'laimin' argues, the Agreement is not a proper contract and cannot be used to compel 

arbitration. 

13. Defendants argue that this paragraph only means that the 'document does not 

create an employment agreement and thal the paragraph was intended to clarify that Plaintiffs 

status as an aI-will employ<::t: is uncha.nged by the Agreement. 

14. The Court disagrees with hoth parties on this issue. Specifically. the Court 

disagr<:cs with Plaintiff and tinds that the Agreement is a contract, but disagrees with the 

language in the Agreement and with Defendants' interpretation of that language and finds that 

the Agreement is an employment contract. 

II. Consideration 

15. Plaintiff argues that the Agreement lacks consideration because Hampden 

proposes continued employment in exchal1ge for the employee's signature on the Agreement 

Plaintiff argues th~lt Hampden did not suffer forbearance, detriment, OT loss as it promise.d 

l'laintiff something he already maintaint:d: employment. in support, Plaintiff cites 
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Environmenlal Products Co. v. Duncan, 285·S.E.2d 8&9 CW. Va. ]981); Toney v. EQT Corp., 


2014 WL 2681091 CW. Va. 2014). 


16. Defendants argue that, under West Virginia law, mut1.1al obligations to arbitrate 

constitute C'onsideration to support the formation of a contract. In support. Defendants cite 

Adkins, 303 F. 3d at 500, 2002 U.S. App. LEXrS 17945, at *8; Captain D's, LLC v. 

McClenathan, No. 2:06-0261, 2006 U.S. Dist. LEXIS 85798, al'* 11-12 (S.D. W. Va. Aug. 1. 

2005); Kellogg, Brown & Root, inc. v. Bragg, 250 F, Supp. 2d 664, 668, 2003 U.S. Dis!. LEXIS 

4142, at 01< 10 (S.D. W. Va, 2003); Slat I: ex 1'1:1. Clifes v. Clawges, 224 W. Va. 299, 306, 685 

S.E.2d, 693, 700-01 (2009). 

17. The Court agrees with Plai'1tiffand'conc!udes that the Agreement is not supported 

by sufficit:nt consideration because it was not bargained for and lacks mutuality. The Court 

opines thaI. to the extent that Hampden would have had a claim against Plaintiff, it would simply 

terminate Plaintiffs employment. 

III. Agreement is Unconscionable 

18. Plaintiff argues that the Agreement is both procedurally and substantively 

unconscionable. The Court agrees. 

19. "A contract term is unenforceable if it is both proceduralJy and substantively 

unconscionable. Howevt:r, both need not be present to the same degree. Courts should apply a 

'sliding scale' in making this determination: the more substantively oppressive the contract 

I 
1 
,term, the It:ss evidence of procedural uncopscionability is required to come to the conclusion that 

the clause is unenforceable, und vice versa." Syllabus PoinT 9, Brown Y. Gene.l'i.f Healthcare 

Corp .. 729 S.E.2d 217 CW. Va. 2012). , 

I 
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20. Plaintiff first argues that the Agreement is a contract of adhesion because Plaintiff 

was informed that if he wanted to continue his employment with 'Hampden, he was required to 

sign the Agreement and because the Agreement states, "every individual ...must have signed and 

returned this Agreement to be eligible for employment with Blue Diamond.") The Plaintiff 

further argues that the substantive terms. of the Agreement are unfair, as was the manner ill which 

the Agreement was presented. 

21. Defendants argue that the Agreement is not a contract of adhesion because the 

Agreement expressly encourages Plaintiff to seck counsel. Specifically, the Agreement. states in 

bold font: "This Mutual Arbitration Agreement contains legally binding promises. Please seek 

legal advice, of your own choosing, instead of signing this Agreement if you do not understand 

or huve questions about any part of this Agreement." Defendants further argue that even ·if the 

Agreement is a contract of adhesion, not all contracts of adhesion are unenforceable. Defendants 

argue that the Supr~me Court of Appeals of West Virginia has recognized on multiple occasions' 

that, '" ft]here is nothing inherently wrong with a contract of adhesion. Most of the transactions 

of daily life involve such contracts that are drafted by one party and presented on a take it or 

leave it basis. They simplify standard transactions[.]," Nulionslar Morrg., No. 15.0128, _ W. 

Va. _, _ S.E.2d_, 2016 W. Va. LEXIS 202, *10-12 n.12 (quoting TJl"Own I, 228 W. Va at 682, 

724 S.E.2d at 286)). 

22. Defendants further argue that an "imbalance in bargaining power" that falls short 

of II "gross inadequacy" does not render an arbitration agreement unconscionable. ld. 

Defendants argue that, here, the Agreement is not so complex that a party like Plaintiff could not 

understand its implications. DefcJldants argue that the Agreement is a one and a half (1 Yl) page 

The originul Agrellmefll includes a typograpliical error. The p~r1ies do no! dispute that the error was corrected by 
wa)' of'all addendum, altached co Dcrcndllnts' MOlian as Exhihit 3. 
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document and contains bold headings' which describe each paragraph; the Agreement does not 

contain fine print or legalese; it was not writt'en to misguide or confuse Plaintiff; it is 

slrtlighl[orward; ;:md it does not contain any language which someone with t\ high school 

edLll:otion could not understand. Defendants also argue that the Agreement encourages Plaintiff 

in bold letters to seek legal counsel if he does not understand or has questions about the 

Agreement. Defendants also argu~ that, if Plaintiffs age, education, and occupation as a coal 

miner make him unable to understand the terms ot'li contract, then the average West Virginian is 

unable to understand the terms of a contract, which Defendants arglle cannot be true, 

23. This 'C011l1 agrecs with Plaintiff and finds that the Agreement is a contract of 

adhesion and that the language in the Agreement instructing Plaintiff to seck legal advice is 

disingenuous. In uduition, this Co'urt agrees with Plaintiff that the Agreement is both 

subslilnlively and procedurally unconsciomible and. finds ·thnt the Agreement is one-sided and 

written for the benefit of Defendants. 

IV, PlAintiff's Claims Are Outside the Scope of the Agreement 

24. Plaintiff argues that because the Agreement states that it "does not limit any right 

to ... file claim for workers' compensation bencfits[,)" Plaintiffs deliberate intent claim i~ 

excluded from the scope of the Agreement. Plaintiff argues that the Wcst Virginia Workers' 

Compensation Act provides numerous benefits for employees who are i'njured dLu'ing the course 

and scope of their work; und that not all of those benefits are monetary in nature, citing W. Va. 

85 C.S.R. § 20. Plaintiff argues that one of those benefits is that the system allo\ovs nn employee 

10 file an action known as dc"liberale intent if he can prove certain elements outlined in W. Va, 

Code § 23-4-2(d)(2). 
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25. Defendants argue that the Agreement covers "all disputes or claims of any 

kind[,]" but specifically excludes cenain governmental actions, including, "the right to 1i1e a 

claim for workcrs' compensation benefits!.]" Defendants further argue that the workers' 

compensation statute itself makes clear that workers' comp.ensalion benefits are monetary 
. . . 

benefits paid through the Workers'. Compensation Fund to employees who have received 

personal injuries. in the course of and resulting from their covered employment. W. Va. Code § 

23-4·1 (a). Defendants argue that, by 'comparison, deliberate intent claims are statutory torts that 

injured employees may file in lieu of or in addition to a claim for workers' compensation 

benefits, citing the deliberate intent statute, which states: 

If injury results to any employee from the deliberate intention of 
his or her employer 10 produce the injury or death, the employee, 
or, if the employee has been found to be incompetent, his or her 
conservator or guardian. may recover under this chapter and bring 
a cause of action against the employer, as if this chapter had not 
been enacted, for any excess of damages over the amount received 
or receivable in a claim for benefits llllder this chapter. 

W. Va. Code § 2'3-4-2(c), In addition, Defendants argued during the He'aringthul H~lman Rights 

Act claims are also statutory torts, and are within the scope of the Agreement. 

26. This Court agrees with Plaintiff nnd finds that Plaintifrs claim for deliberate 

intent is excluded from the scope of the Agreement. 

27. This COUl1 nmher. concludes that not only is Plaintiff's deliberate intent claim 

excluded from the scope of the Agreement,. but so is the Plaintiff's claims asserted under the 

Human Rights Act. While Plaintiff did not argue this, the Agreement states that "This 

Agreement does not, however, limit any right to tile a charge with or assist any government 

agency, including the EEOC and the NLRB[.]" Plaintiff did not file a charge with the Human 
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Rights Commission, the Equaly Employment Opportunity Commission .("EEOC"), or the 

National Labor Relations Board (UNLRB"). 

28. The Court notes that Defendants object to and m.akes exceptions to the entirety of 

tht: Court's Conclusions of Law. The Court notes that this is a legal ruling, which is immediately 

appealable. 

WHEREFORE, . for the above-staled reasons, this Court hereby ORDERS thar 

Defendant's MOlion to Dismiss, or, in the Alternative, Compel Arbitration is DENIED. 

* * 
The Clerk is directed to send certified 'copies of this Order to all palties or counsel of 

record. ~k . 
Entered this _'-,1~_ day of '__.LA. ,2016. 

ORABLEDARRELLPRATT 
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Prepared by: 

# J0477)VS 
(WYSB # 11423) 

Dinsmore & Shahl L LP 
P.O. Box 11 gg7 
Charlest.on, WV 25339 
(304) 357-0900 
(304) 357-0919 (f) 
~'$hley.pack(i/),dir\smoJ'e.com 

knnir\!r.hicksrmdinslllQf~ 
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