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I. STATEMENT OF THE CASE 


The West Virginia Unfair Practices Act, W. Va. Code § 47-11A-l et seq. (1983) ("the 

Act"), prohibits certain kinds of below-cost sales. How "cost" is calculated depends on whether 

the defendant is a retailer or a wholesaler. W. Va. Code § 47-11A-6. Among other differences, 

the Act provides explicitly that a wholesaler's "cost" must include its "applicable taxes," but the 

Act's definition of a retailer's "cost" makes no mention of taxes. Id. The Circuit Court gave 

effect to this deliberate omission and concluded that a retailer's "applicable taxes" are not 

included in the calculation of its "cost," as a matter of law. That holding was consistent with the 

testimony of Petitioner's 100% owner, Mr. Joe Defazio. Appx 158 (Defazio depo. at 17:19-23). 

He has understood for decades, long before filing suit, that taxes are not included in a retailer's 

"cost" under the Act: 

Q. Do you understand that the Unfair Trade Practices Act places 
different restrictions on the markup rights of wholesalers than 
it does on retailers? 

A. 	 Yes. 
Q. 	 Is it your understanding that taxes are included in the calculation of 

cost when you're acting as a wholesaler? 
A. 	 I'm not sure. 
Q. Is 	it your understanding that taxes are not included in the 

calculation of cost when an entity is acting as a retailer? 
A. 	That I understand. 
Q. 	When did you first understand that? 
A. Probably when I read it. 
Q. You knew that for decades prior to today; is that true? 
A. I knew about the retail, yes, for decades. 
Q. 	 SO when you make the allegations you make in Exhibit 1 about 

selling below your own cost, you've already factored out the taxes. 
You didn't include taxes in your calculation of cost; right? 

A. 	 Let me state it this way. When I factored Circle K selling below 
cost, if this is what you're asking about--

Q. 	 It's not. 
A. 	 It's not. 
Q. Do you mind -
A. 	 Re-ask it. 
Q. 	 Okay. Because I don't want to interrupt you but my question is 

about the allegation you make, the sworn allegation in Exhibit 1, 
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that Alan Enterprizes LLC has sometimes sold fuel below its cost. 
Do you understand what I'm talking about? 

A. 	 Yes. 
Q. 	When you made that allegation, because you understood that 

taxes are not included in the costs of a retailer, did you do your 
calculations accordingly? 

A. Yes, I'm sure I did. 

Appx 170 (Defazio depo. at 221 :11-223:1 (emphasis added)). 

The Circuit Court dismissed Petitioner's claims because it was uncontroverted that 

Mac's, a retailer, never sold fuel below cost if taxes are excluded from the calculation. 

Petitioner asks this Court to reverse and hold that "applicable taxes" must be included in 

a retailer's "cost," arguing that the separate phrase "invoice cost" necessarily includes taxes -- at 

least if the product is fuel and if the defendant receives a certain kind of invoice. As shown 

below, Petitioner's argument contradicts what the legislature provided, is not logically 

consistent, and would expose interpretation of the Act to a number of unsolvable problems of 

construction. It is also premised upon factual assertions inconsistent with the uncontroverted 

record below. Finally, even if Petitioner's argument were sustained, that still would not mandate 

reversal- several alternate grounds to affirm exist, such as the fact that Petitioner could not show 

evidence of a single sale below "cost" even iftaxes were included. 

The Act 

The Act prohibits retailers from making sales below cost "for the purposes of unfairly 

diverting trade from or otherwise injuring one or more competitors, and destroying competition." 

W. Va. Code § 47-11A-2 (1983). A retailer's "cost" is arrived at through a specific formula. 

First, the Court must take either the retailer's "invoice cost" or the "replacement cost thereof to 

the retailer within thirty days prior to the date of sale," whichever is lower. W. Va. Code § 47

llA-6(a) (1983). Then, the Court deducts from this amount "all trade discounts, except 

customary discounts for cash." Id Then, the Court must add to the resulting amount "freight 
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charges" and a statutory "markup." W. Va. Code § 47-11A-6(a)(ii) (1983). "[I]n the absence of 

proof of a lesser cost," the statutory markup "shall be seven percent of the aggregate of invoice 

cost or replacement cost (whichever is used), less trade discounts as aforesaid, and plus said 

freight charges." W. Va. Code § 47-11A-6(a)(ii)(2) (1983). 

Not all sales below cost are barred, however. Among other circumstances, a retailer may 

sell below cost when its pricing involves "an endeavor in good faith to meet the legal prices of a 

competitor as herein defined selling the same article, product or item of merchandise, in the same 

locality or trade area." W. Va. Code § 47-11A-8(d) (1983). 

Petitioner's fuel practices 

Mr. Defazio, Petitioner's 100% owner, also owns 100% of the company that supplies 

Petitioner's stores with fuel, the Joe Defazio Oil Company. Appx 157 (Defazio depo. at 13:10

14). Mr. Defazio filed suit and signed a Verified Complaint claiming Mac's sold fuel below 

Mac's cost, even though he had no personal knowledge of the prices Mac's paid for fuel or 

Mac's freight costs. Appx 160, 162, 164 (Defazio depo. at 91:4-7, 105:17-20, 116:12-23). 

Instead, Mr. Defazio claims he believed Mac's prices must have been illegal from time to time

but not always - because Mac's was selling fuel at prices lower than those at which Petitioner 

could buy fuel. Appx 161-63 (Defazio depo. at 104:4-105:20, 110:9-18). But Petitioner's costs 

are not the same as Mac's costs, and Petitioner buys fuel in a different way than Mac's buys fuel. 

Again, Petitioner buys its fuel from Mr. Defazio's other company, the Joe Defazio Oil 

Company. Appx 169 (Defazio depo. at 219:3-5). The Joe Defazio Oil Company pays "rack 

prices" for fuel, which is the spot price at the terminal paid in the absence of a contract, and then 

marks up the fuel by an additional 3.5 cents per gallon when reselling it to Petitioner. Appx 159, 

169 (Defazio depo. at 50:23-51:5; 217:18-219:19). Mac's, on the other hand, has contracts in 

place that, similar to a volume discount, generally ensure that it pays less than rack price, let 
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alone the marked-up rack price that Petitioner pays its affiliated company. Appx 172 (Diab 

affidavit ~ 6). 

Despite bringing suit, Petitioner sometimes sells fuel below its cost. Appx 165-66 

(Defazio depo. at 119:16-121:14). Petitioner sometimes sells fuel below the price posted by 

Mac's. Appx 171 (Defazio depo. at 225:6-8). Petitioner has even matched Mac's price on days 

when Mr. Defazio believed that price was illegal. Appx 163 (Defazio depo. at 111 :2-5). 

Although Mr. Defazio made several changes to his testimony in his errata sheet, he never 

attempted to change his testimony that he understood the Act to exclude a retailer's taxes from 

the calculation of its cost. Appx 587-90 (Defazio errata). 

Mac's and its pricing 

Mac's began operating the store in Bridgeport, West Virginia, that is the subject of this 

lawsuit (the "Bridgeport Mac's") on October 17, 2011. Appx 172 (Diab affidavit ~ 3). Prior to 

that, the Bridgeport Mac's was owned and operated by an unrelated entity, Chico Enterprises, 

Inc., which sold fuel from that location under the name Chico's Dairy Mart. Appx 172 (Diab 

affidavit ~ 4). The Joe Defazio Oil Company used to supply the Chico's Dairy Mart in 

Bridgeport with fuel. Appx 168 (Defazio depo. at 155:4-16). But Mac's does not buy its fuel 

from the Joe Defazio Oil Company. Appx 172 (Diab affidavit ~ 5). 

Petitioner grossly misstates the testimony of Mac's former employee Joyce Sammon 

concerning being a "low price leader." (Petitioner's Brief at 3). Joyce Sammon was, until 

October 17,2011, the manager of the Chico's Dairy Mart. Appx 223 (Sammon affidavit ~ 2). 

One of her duties at that time was to survey the fuel prices posted at the nearby Sheetz, Gomart, 

and Speedway stores in Bridgeport. Id. Her instructions when she was the manager of the 

Chico's Dairy Mart in Bridgeport, which she followed daily, were to always post a retail fuel 

price one cent below the lowest price offered by Sheetz, Gomart, and Speedway. Appx 223 
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(Sammon affidavit ~ 3). Therefore, the daily Chico's Dairy Mart price in Bridgeport was a 

penny below the lowest of those three other stores, 100% of the time. Id. 

After Mac's purchased and began operating the Bridgeport Mac's, however, Ms. 

Sammon's instructions and the store's pricing practices changed. Appx 224 (Sammon affidavit ~ 

4). Her duties still included surveying competitor stores' prices, but the prices posted were not 

always lower than the lowest of those competitors' prices. Id. Rather than always posting the 

lowest price, as Chico's did, Mac's priced fuel at the Bridgeport Mac's at a price that was higher 

than, equal to, or lower than its competitors' prices, depending on the desired volume and margin 

for its fuel sales. Appx 173 (Diab affidavit ~~ 7-8). But Ms. Sammon surveyed only those few 

stores that she was assigned to survey, and she specifically disclaimed having any knowledge of 

other Bridgeport retailers' pricing or Mac's pricing strategy. Appx 352 (Sammon depo. at 133:9

16; 134:2-7). 

Not surprisingly, Mac's less aggressive pricing led to lower volumes of fuel sold than 

when the station was owned by Chico's. Appx 307 (Diab depo. at 67:7-68:13),333 (Diab depo. 

at 96:1-24). In fact, after Mac's purchased and began operating the Bridgeport Mac's and 

through December 31, 2014, Mac's posted a price that was equal to or above the lowest price 

posted by Sheetz, Gomart, and Speedway (and, for a period, Kroger) 50% of the days in that 

period. Appx 173 (Diab affidavit ~ 11). And the average price for fuel at the Bridgeport Mac's 

from October 2011 through December 2014 was higher than the average price posted by several 

competitors within a three mile radius of the Bridgeport Mac's, including Sam's Club, Kroger, 

Sheetz, and Speedway. Appx 173 (Diab affidavit ~ 12). In other words, at least four other area 

retailers were on average lower-priced than Mac's was over the entire period Petitioner 

complains of - and that is taking into consideration only the posted prices, without factoring for 
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the discounts below their posted prices those competitors offer. Mac's, on the other hand, did 

not offer any fuel discounts during the relevant time period. All the data submitted below 

showed that, not only was Mac's not the "low price leader," the Mac's price was always above 

the minimum price under the Act. Appx 174 (Diab affidavit ~ 14). 

Taxes and invoices 

Although Petitioner argued otherwise below (e.g., Appx 91), West Virginia fuel suppliers 

do not necessarily pay fuel taxes when they are invoiced for fuel. When the Joe Defazio Oil 

Company buys fuel at a terminal it is billed for taxes separately, on a weekly or bi-weekly basis. 

Appx 169 (Defazio depo. at 219:20-220:22). Similarly, Mac's is billed for the West Virginia tax 

separate from fuel, on a different schedule. Appx 309 (Gooldy affidavit ~~ 4-6). 

II. SUMMARY OF ARGUMENT 

This appeal involves an issue of law: whether a retailer's "cost" for purposes of the W. 

Va. Unfair Practices Act includes "applicable taxes." Petitioner candidly admitted below that it 

cannot prove liability if "applicable taxes" are not included in "cost" under W. Va. Code § 47

11A-6(a). E.g., Appx 547 (text and fn. 2). Because the question is one of statutory 

interpretation, this Court should - like the Circuit Court - decide the issue based on the language 

of the statute. Petitioner, on the other hand, takes a very fact-driven approach, under which the 

meaning of "cost" depends on the particular facts of numerous individual transactions, including, 

among other things: 

a. 	 What product is being sold; (Petitioner's Brief at 17 (claiming the statutory 

construction should be different "in the gasoline context") 

b. 	 How and when the retailer pays its taxes; (Petitioner's Brief at 7 (claiming a 

"distinction between tax treatment in the retail gasoline context versus most other 

industries")) 
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c. 	 How the invoices received by the retailer are prepared; (Petitioner's Brief at 8 

(claiming "invoice cost" "clearly means the cost invoiced to the retailer") and 

d. 	 What other law requires for the payment of taxes or printing of invoices as to a given 

product. (Petitioner's Brief at 8 (claiming a 1923 law, now repealed, required West 

Virginia suppliers to include an excise tax on invoices)). 

The Circuit Court correctly rejected this approach and determined from the language of the Act 

itself that the Legislature did not intend for "applicable taxes" to be included in a retailer's 

"cost." Whereas the Act explicitly provides that a wholesaler's "cost" shall include "applicable 

taxes," it omitted taxes from the list of elements to be added in calculating a retailer's "cost." 

The only interpretation that gives the Act its intended effect and prevents inconsistent, 

manipulable, fact-specific results is the one adopted by the Circuit Court. 

Even if the Court were to reject the Circuit Court's statutory construction, however, 

several alternative grounds to affirm exist in the record. The Court should affirm on any of these 

grounds. 

III. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents believe oral argument is not necessary, principally on the grounds that 1) 

this case falls within W. Va. R. App. P. 18(a)(4), and 2) the Legislature substantially revised the 

Act effective June 9, 2016. 

IV. ARGUMENT 

Respondents agree that the relevant question is one of law, and that de novo review 

therefore applies. The Circuit Court correctly applied the Act and dismissed Petitioner's claims. 

Petitioner does not claim that any material issue of fact precluded summary judgment 

below. Instead, in two assignments of error, Petitioner claims the Circuit Court adopted an 

incorrect conclusion of law in interpreting W. Va. Code § 47-11A-6 (1983). Petitioner's 
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alternative construction - one that attempts to subsume "applicable taxes" in a retailer's "invoice 

cost" (but only if the retailer is selling fuel) - is not supported by the language of the Act or the 

evidence below. And even under this alternative construction Respondents would be entitled to 

summary judgment below. Thus, the Court should affirm. 

A. 	 Petitioner's first assignment of error is incorrect. The Circuit Court correctly 
interpreted W. Va. Code § 47-11A-6 to provide that a retailer's "applicable 
taxes" are not included in the calculation of its "cost." 

1. A retailer's taxes are not included in its "cost." 

The Circuit Court correctly adopted the only interpretation of the Act that gives effect to 

the Legislature's chosen language and prevents inconsistent or absurd results. It concluded that, 

whereas a wholesaler's "cost" does include "applicable taxes," a retailer's "cost" does not. The 

Legislature specifically provided for this result in W. Va. Code § 47-11 A -6, which governs the 

calculation of "cost" for both retailers and wholesalers. Section 6(a) defines "cost" for a retailer, 

and Section 6(b) defines "cost" for a wholesaler. The differences are important: 

a) The term "cost" when applicable to the business of retailer shall 
mean bona fide cost and shall mean (i) the invoice cost of the 
article, product or item of merchandise to the retailer or the 
replacement cost thereof to the retailer within thirty days prior to 
the date of sale, offer for sale or advertisement for sale, as the case 
may be, in the quantity last purchased, whichever is lower, from 
either of which there shall be deducted all trade discounts, except 
customary discounts for cash, and (ii) to either of which there shall 
be added the following items of expense: 
(1) Freight charges not otherwise included in the cost of the article, 

product or item of merchandise, but which freight charges shall 
not be construed as including cartage to retail outlet if done or 
paid for by the retailer; 

(2) A markup to cover, in part, the cost of doing business, which 
markup, in the absence of proof of a lesser cost, shall be seven 
percent of the aggregate of invoice cost or replacement cost 
(whichever is used), less trade discounts as aforesaid, and plus 
said freight charges. 

(b) The term "cost" when applicable to the business of a wholesaler 
shall mean bona fide cost and shall mean (i) the invoice cost of 
the merchandise to the wholesaler plus applicable taxes, or the 
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replacement cost of the merchandise to the wholesaler within thirty 
days prior to the date of sale, offer for sale or advertisement for 
sale, as the case may be, in the quantity last purchased, whichever 
is lower, from either of which there shall be deducted all trade 
discounts except customary discounts for cash and (ii) to either of 
which there shall be added the following items of expense: 
(1) Freight charges not otherwise included in the cost of the article, 

product or item of merchandise, but which freight charges shall 
not be construed as including cartage to the retail outlet if done 
or paid for by the wholesaler; 

(2) A markup to cover, in part, the cost of doing business, which 
markup in the absence of proof of a lesser cost, shall be four 
percent of the aggregate of invoice cost or replacement cost 
(whichever is used), less trade discounts as aforesaid, and plus 
said freight charges. 

W. Va. Code § 47-11A-6 (1983). To summarize, a retailer's "cost" means taking the lower of 

the invoice cost or the replacement cost, subtracting all trade discounts other than cash discounts, 

adding freight, and adding the lesser of 7% or the retailer's actual cost of doing business. A 

wholesaler's cost is calculated in a similar way, with two key differences: first, the default 

markup is 4%, not 7%; but more importantly, the invoice cost must include "applicable taxes." 

Under this state's principles of statutory construction, the express inclusion of the phrase 

"plus applicable taxes" in the calculation of a wholesaler's "cost," and its omission from the 

calculation of a retailer's "cost," means a retailer's "cost" does not include "applicable taxes." 

The most pertinent doctrine of statutory construction here - a "well accepted" one - is expressio 

unius est exclusio alterius. State ex rei. Riffle v. Ranson, 195 W.Va. 121, 128,464 S.E.2d 763, 

770 (1995). 

The expressio unius maxim is premised upon an assumption that 
certain omissions from a statute by the Legislature are intentional. 
As the Court explained in Riffle, "[i]f the Legislature explicitly 
limits application of a doctrine or rule to one specific factual 
situation and omits to apply the doctrine to any other situation, 
courts should assume the omission was intentional; courts should 
infer the Legislature intended the limited rule would not apply to 
any other situation." 
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Phillips v. Larry's Drive-In Pharmacy, Inc., 220 W. Va. 484, 492, 647 S.E.2d 920,928 (2007). 

The Legislature's silence as to "applicable taxes" with regard to retailers reveals that the 

Legislature did not intend for such "taxes" to be included in a retailer's cost. See Young v. 

Apogee Coal Co., LLC, 232 W. Va. 554, 561, 753 S.E.2d 52, 59 (2013) (statute's silence as to 

the elements necessary to establish a cause of action against one type of defendant, compared to 

explicit elements as against another type of defendant, indicated the Legislature did not 

contemplate a cause of action against the former). Or, more succinctly, "[E]xplicit direction for 

something in one provision, and its absence in a parallel provision, implies an intent to negate it 

in the second context." Gibson v. Northfield Ins. Co., 219 W. Va. 40,47-48,631 S.E.2d 598, 

605-06 (2005) (citing Clinchfield Coal Co. v. FMSHRC, 895 F.2d 773, 779 (D.C. Cir. 1990)). 

As a result, a retailer's "cost" does not include "applicable taxes," whereas a wholesaler's 

"cost" must. It was undisputed below, and remains so today, that Petitioner lacked any evidence 

that Respondents sold fuel below "cost" if taxes are excluded, making this interpretation 

dispositive of Petitioner's claims. 

a. 	 Expressio unius and other canons of statutory construction give effect to the 
Legislature's intent here. 

Petitioner overstates West Virginia case law when it argues the doctrine of expressio 

unius is "inapposite" absent ambiguity. (Petitioner'S Brief at 12). The concurrence in State v. 

Euman, 210 W. Va. 519, 558 S.E.2d 319 (2001), notwithstanding, this Court has applied the 

doctrine often to resolve "dueling, plausible interpretations," showing that multiple plausible 

interpretations are sufficient to satisfy the ambiguity requirement. E.g., Phillips, 220 W. Va. at 

491, 647 S.E.2d at 927. The parties submitted competing interpretations in this case, and the 

Court should turn to principles of statutory construction for guidance. Petitioner's argument 

seems to be that only one of the two interpretations is plausible. Petitioner's construction, on the 
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one hand, is hardly self-evident - a fact exposed by Petitioner's repeated reliance, in this Court 

and below, on materials outside the text of the Act itself. But Petitioner essentially posits that 

"invoice cost" must include "applicable taxes" because taxes may appear on fuel invoices (a 

premise disputed by the evidence below). Appx 308-09. Mac's construction, on the other hand, 

uses the Legislature's own words, and the premise that those words were deployed deliberately 

and with a consistent meaning, to illustrate that "invoice cost" must mean something separate 

from "applicable taxes." Whether or not the Court applies statutory construction or merely 

decides that Mac's construction is the only plausible one, the outcome is the same. But 

Petitioner's criticism of expressio un ius is missing something: any explanation as to how else, if 

not through statutory construction, the Court should resolve this case. The Court must interpret 

the Act. 

Petitioner's argument that expressio unius is "merely" a guide to construction also does 

not grapple with the fact that Petitioner's interpretation contradicts this guide, or the fact that the 

Circuit Court's conclusion is consistent with other canons of statutory construction as well. No 

doctrine favors Petitioner's interpretation, mere guide or otherwise. Instead, Petitioner baldly 

asserts that, "at face value," "invoice cost" must include taxes. (Petitioner's Brief at 12). If that 

were true, however, then the legislature would not have specified that a wholesaler must add 

"applicable taxes" to its "invoice cost." And "[i]t is a well known rule of statutory construction 

that the Legislature is presumed to intend that every word used in a statute has a specific purpose 

and meaning." State ex rei. Johnson v. Robinson, 162 W. Va. 579, 582, 251 S.E.2d 505, 508 

(1979). The Court must avoid a construction that renders some statutory language "redundant, 

superfluous [or] without meaning." Id. If the Legislature intended "applicable taxes" to be 

included sub silentio in "invoice cost," as Petitioner argues, then the Legislature would have 
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been adopting redundant language In § 47-11A-6(b) when it instructed wholesalers to add 

"invoice cost ... plus applicable taxes" to arrive at "cost." (emphasis added). The Circuit 

Court's interpretation avoids rendering the Legislature's choice of words redundant or 

surplusage. 

The choice of the word "plus" is particularly strong evidence that taxes are not included 

in an "invoice cost," because the Legislature could have chosen a term like "including" if there 

were any possibility that taxes might be part of some entity's "invoice cost." Petitioner even 

attempts to slip the word "including" into W. Va. Code § 47-11A-6(b) by misrepresenting that 

statutory text. (Petitioner's Brief at 17). But that is not what the Act says. 

Under multiple "guides" to statutory construction, then, Petitioner fails to find support for 

its attempt to circumvent the omission of "applicable taxes" in § 47-11 A-6( a) by urging that 

taxes must be included in "invoice cost." 

Moreover, Petitioner's construction is not supported by the facts. Petitioner urges that 

one must include taxes in a retailer's "invoice cost," claiming that taxes must appear on fuel 

invoices. But the very premise that taxes appear on invoices (and therefore must be "imbedded" 

in an "invoice cost") is wrong. Some taxes may, others may not, but either way taxes do not 

necessarily appear on the invoices for the fuel itself. E.g., Appx 308-09. Fortunately, the 

Legislature's omission of the phrase "plus applicable taxes" as to a retailer means the question of 

whether "taxes" must be included does not turn on the meaning of "invoice cost." Whatever a 

retailer's "invoice cost" may be, that phrase is distinct from "applicable taxes." 

Rather than confront these flaws in its statutory interpretation, Petitioner urges for a 

different result "in the gasoline context." (Petitioner'S Brief at 17). Petitioner asserts - without 

any evidence or other basis - that the difference between a wholesaler's "cost" and a retailer's 
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"cost" must be "due to" "most" products having a sales tax at retail. Id This argument makes 

no sense, however, because the existence or nonexistence of a sales tax, paid by consumers, has 

nothing to do with the "applicable taxes" a retailer or wholesaler must pay. Different taxes apply 

to different transactions in the supply chain, and a sales tax is not a "cost" to the retailer - it is a 

cost to the consumer. Moreover, there is no indication in the Act or elsewhere that the 

Legislature intended for products like fuel to be subject to any different statutory calculation or 

"context." Petitioner concedes that the Act was not written with a particular product in mind. 

To allow varying interpretations to control for different products would be to encourage the very 

sort of "inconsistent result" Petitioner purports to disdain. (Petitioner's Brief at 20). 

Petitioner's view finds no support in the Act or the evidence below. 

b. Petitioner's new arguments on appeal are unavailing. 

To bolster its position below, Petitioner now makes a number of new arguments never 

advanced before the Circuit Court. This Court should maintain its traditional refusal to consider 

matters not first presented to the trial court. "Our law is clear in holding that, as a general rule, 

we will not pass upon an issue raised for the first time on appeal." Proudfoot v. Proudfoot, 214 

W. Va. 841, 845, 591 S.E.2d 767,771 (2003), citing Mayhew v. Mayhew, 205 W.Va. 490, 506, 

519 S.E.2d 188, 204 (1999). "The appellate review of a ruling of a circuit court is limited to the 

very record there made and will not take into consideration any matter which is not a part of that 

record." Syl. Pt. 2, State v. Bosley, 159 W. Va. 67, 67, 218 S.E.2d 894, 895 (1975); see Syl. Pt. 2, 

Crain v. Lightner, 178 W.Va. 765, 364 S.E.2d 778 (1987) ("This Court will not pass on a 

nonjurisdictional question which has not been decided by the trial court in the first instance."). 
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i. Petitioner's new argument about "bona fide" cost does not change the result. 

Nowhere below did Petitioner argue that the language in W. Va. Code § 47-11A-6 

concerning "bona fide cost" should inform the Circuit Court's interpretation of the Act in any 

way. The Court may disregard this new argument. 

That Petitioner never made this argument below is hardly its only defect. The argument 

is also circular, of course, because the Act specifies how "bona fide" "cost" is to be calculated. 

In the same breath it provided that "cost" shall mean "bona fide cost," the legislature went on to 

say in § 47-11A-6(a) that bona fide cost "shall mean" precisely what the Circuit Court found: 

invoice cost, plus freight, plus a markup, but not including "applicable taxes." In other words, to 

arrive a "bona fide" cost, the Court still must apply the rest of § 47-11A-6, not cast it aside. 

Moreover, Petitioner's suggestion that a retailer's "cost" is not "bona fide" without 

including applicable taxes is contradicted again by the dichotomy between subsections 6(a) and 

6(b). Both a wholesaler's and a retailer's "cost" "shall mean bona fide cost," and yet clearly they 

are calculated differently. There is nothing that makes the Legislature'S choice of how to 

calculate a retailer's "bona fide cost" under § 47-11 A-6( a) less valid or less "bona fide" than 

what the Legislature provided for wholesalers. Besides, the Legislature specified a host of 

circumstances under which a retailer may sell below its own "cost," several of which are set 

forth in W. Va. Code § 47-11A-S. Therefore, it is not incompatible with the Act or in any way 

an undermining of its purposes for § 47-11A-6 to compel a calculation of "cost" that does not 

include every conceivable expense associated with a transaction or otherwise comport with 

Petitioner's subjective view of what is "bona fide." Trying to twist the language of the Act to fit 

Petitioner's notion of "cost" is not a valid exercise of statutory interpretation. 

Finally, Petitioner's argument asks this Court to allow the more general "bona fide" 

language to trump the more specific provisions in subsections 6(a) and 6(b) concerning what 
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"bona fide cost" as to each entity "shall mean." Quite the opposite, the specific should prevail 

over the general, and the Circuit Court correctly applied the specific provisions of § 47-11A-6 to 

give the entire Act its intended meaning. 

ii. Petitioner's new arguments based on other statutes do not change the result. 

Similarly, Petitioner now cites and relies on for the first time other legislation concerning 

how taxes and invoices historically have been regulated in this state. In a nutshell, Petitioner's 

new argument is that "invoice cost" must include taxes because West Virginia law formerly 

required one excise tax to appear on fuel invoices. (Petitioner's Brief at 14). The Court should 

disregard this argument because Petitioner did not present it to the Circuit Court. 

Petitioner's argument is also self-defeating, however, because - as Petitioner points out 

the law it relies on was repealed in 2003 and no longer requires any excise tax to appear on fuel 

invoices. And the law never required out-of-state wholesalers to format their invoices in any 

particular way. In this case Mac's purchased its fuel from terminals in Ohio and Pennsylvania (a 

fact apparently not in the Appendix, due to Petitioner's failure to advance the argument below) 

and therefore would not receive invoices in the format envisioned by Petitioner. Under 

Petitioner's argument, i. e. that state law on fuel invoicing should bear upon how the Act is 

interpreted, the fact that Mac's bought fuel out-of-state would be yet another argument in Mac's 

favor. The reality is that invoicing practices should have nothing to do with whether "applicable 

taxes" are included in a retailer's "cost." 

Petitioner's argument also is undercut by its own observation that the Act is one of 

general applicability to all products, not simply fuel. To argue the Legislature intended "invoice 

cost" to include "taxes" simply because one law concerning one excise tax levied on one product 

- fuel - belies this reality and is not credible. There is zero indication in the Act that the 

Legislature actually intended for the meaning of "invoice cost" to differ depending on the 
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product at issue. Because the Act provides the same formula for all goods, it only makes sense 

that the correct calculation of "cost" for heavily taxed products, like fuel and others, would 

reflect greater margin flexibility - that is not an excuse to rewrite the statute to treat some goods 

differently from others. To even suggest that "invoice cost" can have a unique meaning from 

product to product opens a Pandora's Box of undesirable implications, as further explained 

below. 

2. Petitioner's interpretation would undermine the purposes of the Act. 

Petitioner claims the Circuit Court's interpretation somehow undermines the purposes of 

the Act. But this argument is really a complaint that the Act does not provide for the result 

Petitioner wants. Petitioner relies on the general introductory provisions of the Act stating 

competition is to be fostered and disapproving of sales made with the intent of harming 

competition. These general provisions are not disserved by following the Legislature's specific 

formula for how to calculate "cost." And Petitioner's contention that it is difficult to sell fuel 

below "cost" if taxes are not included as a "cost" does not justify casting aside the Legislature's 

actual words in favor of a results-oriented approach unique to a single product. Petitioner seems 

to suggest that the law will be ineffective as to fuel if "cost" does not conform to Petitioner's 

view. But, regardless how "cost" is calculated, the Legislature clearly provided that various 

sales below "cost" are not harmful and do not lead to liability, several of which are set forth in 

W. Va. Code § 47-11A-8. Therefore, where the Legislature chose to set the measure of "cost" 

has little to do with serving the broader purposes of the Act, when several varieties of below

"cost" sales are permitted. In any event, the Circuit Court took seriously its role of interpreting 

the Act as written, and not rewriting it based on its prefatory principles, stating that the low 

"cost" as applied to a product like fuel "should be resolved, if at all, legislatively." Appx 4. 
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More importantly, whereas how "cost" is calculated is unlikely to frustrate enforcement 

of the Act, what Petitioner proposes would do just that. Petitioner advocates for a definition of 

"invoice cost" that turns on what a given retailer's invoices look like. (E.g., Petitioner's Brief at 

12 (arguing "invoice cost" "clearly means the cost invoiced to the retailer")). Such an approach 

would make the meaning of "invoice cost" a fact question, and it would ensure that the 

calculation of one retailer's "cost" will be different from another's. That would undermine the 

Act in a multitude of ways. 

First, if Petitioner's view were upheld, then one retailer could avoid including taxes in its 

"invoice cost" by instructing its supplier to bill for the taxes separately (as the suppliers of Joe 

Defazio Oil Company already do). Such a loophole would be particularly valuable to a retailer 

like Petitioner, which buys all its fuel from a closely related entity at a markup. Even if this 

scenario did not arise - at a minimum, under Petitioner's interpretation, whether each retailer 

was required to include its taxes as a "cost" would depend on something outside its control: how 

its suppliers choose to invoice transactions. Some retailers would receive one kind of invoice, 

and other retailers might receive others. There is no reason the Legislature would provide for 

some retailers to have their "cost" calculated on a different basis than others. Not only would 

that result would be nonsensical, it would undercut the Act's goal of providing a level playing 

field for competition. And Courts would be forced to make multiple individual inquiries in every 

case simply to apply W. Va. Code § 47-11A-6, reducing certainty and predictable application of 

the Act. Businesses would not know their "cost" absent litigation, and they could not make 

rational economic choices. 

Second, Petitioner's approach would make the determination of "cost" depend on the 

product at issue. Petitioner explicitly argued for this result below. E.g., Appx 551 (arguing 
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"retailers have varying, industry-specific 'invoice costs"'). By arguing that fuel taxing and 

invoicing laws are the special ingredient that compel "invoice cost" to mean "invoice cost plus 

applicable taxes," Petitioner apparently concedes that other products are not necessarily subject 

to the same calculation. Results under this framework would be neither uniform nor predictable, 

and there is again no indication the Legislature intended it. 

Rather than make case-by-case investigations into each retailer's invoicing practices and 

tax law to apply the Act, the Court should simply apply the language of the Act and uphold the 

Circuit Court's interpretation that taxes are not a part of a retailer's "cost." 

B. 	 Petitioner's second assignment of error is a red herring. The Circuit Court 
found neither that excise taxes are imbedded in a retailer's "invoice cost" nor 
that such a fact, if true, would be immaterial. 

Petitioner attempts to make much out of the Circuit Court's observation that "the 

Legislature did not build a structure within the Unfair Practice Act to determine the inclusion or 

exclusion of taxes within the costs calculation, depending on when and how taxes are assessed in 

a particular industry or when assessed by an individual business." Appx 4. But its second 

assignment of error simply recapitulates the first, arguing again that 1) how taxes are assessed, 

and 2) how low "cost" would be without including applicable taxes, both somehow compel the 

Court to include applicable taxes in the "invoice cost" regardless of what the Legislature 

provided. Neither argument should prevail. 

The second assignment of error, like the first, relies on arguments concerning how taxes 

must be paid and/or invoiced that were never made to the Circuit Court. The Court should 

disregard these new arguments. Plus, as explained supra, taxes are not in fact paid "at the 

terminal." (See Petitioner's Brief at 15). The evidence below showed that, contrary to 

Petitioner's position, West Virginia retailers do not necessarily pay taxes when they are invoiced 

for fuel. Even the Joe Defazio Oil Company is billed for taxes separately from its fuel 
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purchases, on a weekly or bi-weekly basis. Appx 169 (Defazio depo. at 219:20-220:22). Mac's 

also is billed for the West Virginia tax separate from fuel, on a completely different schedule. 

Appx 309 (Gooldy affidavit ~~ 4-6). 

Further, whether or not taxes must be paid has never been the issue. Petitioner's 

argument that taxes are "imbedded" or "mandatory" is just another way of saying the taxes are 

"applicable." There is no dispute that Mac's must pay whatever taxes are assessed. But 

knowing that "applicable taxes" must be paid does not answer the relevant question of whether 

"applicable taxes" are included in "cost." 

The Circuit Court also rejected Petitioner's argument that excluding taxes renders the Act 

somewhat toothless in the context of fuel sales, stating that "this, perhaps unintended, collateral 

effect should be resolved, if at all, legislatively." Appx 4. This Court too should apply what the 

Legislature wrote, rather than attempting to gloss over this language to accommodate a particular 

result. 

Finally, the portion of the Circuit Court's ruling relied on by Petitioner in its second 

assignment of error simply points out a fundamental flaw with Petitioner's interpretation: 

Petitioner would tum the meaning of "invoice cost" into a fact question, one that would turn on 

the specifics of each case and guarantee inconsistent results. This issue has already been 

addressed supra. But the Circuit Court's observation that the Act lacks a "structure" for case-by

case determination of what "invoice cost" means is yet another reason not to adopt Petitioner's 

view. And the Court can avoid that varying, fact-intensive approach simply by giving effect to 

W. Va. Code § 47-11A-6. "Invoice cost" cannot possibly include "applicable taxes" because 

otherwise the Legislature would not have instructed that the calculation of a wholesaler's "cost" 

must consider the "invoice cost ... plus applicable taxes." 
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C. Regardless of Petitioner's assignments of error, other grounds exist to affirm. 

The Court may affirm the result below without deciding whether taxes are included in a 

retailer's "cost," because alternative grounds to affirm exist. "An appellate court is not limited to 

the legal grounds relied upon by the circuit court, but it may affirm or reverse a decision on any 

independently sufficient ground that has adequate support." Murphy v. Smallridge, 196 W. Va. 

35,36-37,468 S.E.2d 167, 168-69 (1996). 

Mac's presented to the Circuit Court multiple grounds for dismissal at the summary 

judgment stage. Because the Circuit Court agreed with Mac's interpretation of the Act, it did not 

need to reach the other arguments. Appx 5. This Court nevertheless may affirm on the other 

dispositive grounds: namely, I) Petitioner had no evidence to show a sale below "cost" even if 

taxes were included, 2) Petitioner had no evidence of tortious intent, and 3) Petitioner had no 

evidence to contradict the applicability of the "good faith" provision under W. Va. Code § 47-

IIA-8. Each of these grounds was fully briefed below, presented here in summary fashion. 

1. Even if taxes were included, Mac's still did not sell below "cost." 


Even assuming taxes were included, Petitioner failed to come forward with a single 


witness or piece of evidence to show Mac's ever sold below "cost" during the relevant period. 

Mac's submitted its cost data and showed that, whether using its "invoice cost" or its lower 

"replacement cost," its posted prices were always at or above the markup described in W. Va. 

Code 47-IIA-6 (1983). Appx 174 (Diab affidavit ~ 14). Petitioner failed to rebut this below. 

First, not one of Petitioner's three retained experts was even asked to determine whether or when 

Mac's ever sold below cost. Appx 577. Second, rather than submit different evidence, 

Petitioner simply asserted that the exact same data relied on by Mac's showed a violation of the 

Act on 87% of all days during the relevant period - but Petitioner did not follow the Act's 
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instructions on how to calculate "cost." Petitioner's 87% figure is based on omitting any 

consideration of replacement cost, contrary to § 47-11A-6(a). (Petitioner's Brief at 5 n. 4). 

Petitioner completely ignored the portion of the Act instructing that "cost" should be 

based on the lower of either Mac's "invoice cost" or "the replacement cost thereof ... within 

thirty days prior to the date of sale." W. Va. Code § 47-11A-6(a)(i) (1983). Petitioner made no 

analysis of Mac's 30-day replacement cost whatsoever, as conceded again in Petitioner's Brief, 

which reveals that it did not consider replacement cost in arriving at its calculation of Mac's 

"cost." (Petitioner's Brief at 5 n. 4). In footnote 4 of its appeal brief, Petitioner explains that its 

calculation of "cost" relied entirely on the daily cost, irrespective of whether the 30-day 

replacement cost was lower. Section 47-11A-6 explicitly instructs to use the lower of the two. 

Petitioner's purported "evidence" that Mac's markup above its "invoice cost" was too low 

therefore does not rebut Mac's evidence that it complied with the Act - even if Petitioner had 

been able to show that the Mac's markup above its "invoice cost" was too low on a given day, 

that would not mean the Mac's markup above its lower, 30-day "replacement cost" was too low. 

Thus, Petitioner could not show that a single price posted at the Bridgeport Mac's was 

less than the markup required of a retailer under § 47-11A-6(a)(ii)(2), because Petitioner did not 

follow the correct calculation - even assuming the highest possible markup of 7%, and even 

assuming taxes are part of "invoice cost." Mac's evidence that it never sold below "cost" went 

uncontroverted on summary judgment. Appx 174 (Diab affidavit ~ 14). Because Petitioner 

could not show that Mac's sold below "cost" even if taxes are included, it is technically moot 

whether taxes must be included in "cost." This Court may affirm on either basis. 

2. Petitioner had no evidence of the necessary tortious intent. 

Petitioner failed, both in discovery and summary judgment briefing below, to come 

forward with evidence that Mac's ever sold fuel with the requisite intent necessary to establish 
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liability. Therefore, even if Petitioner could show that Mac's sold fuel below "cost," it still could 

not satisfy a prima facie case. 

Again, not all sales below "cost" are prohibited. Even if Petitioner could show a sale 

below cost, it also would have to prove that the sale was made "for the purposes of unfairly 

diverting trade from or otherwise injuring one or more competitors, and destroying competition." 

w. Va. Code § 47-11A-2 (1983). 

When asked after the close of discovery to state its evidence of culpable intent, Petitioner 

could not identify any. Appx 129-30 (Responses to Interrogatories 6 and 7). Instead, Petitioner 

claimed only three generalizations, unsupported by any evidence. First, Petitioner claimed 

Mac's "unfairly" undercut its competition to "divert sales," which was not only unsupported by 

any evidence, but also suffered from the problem that it is nothing more than an ominous way to 

describe ordinary competition. By definition, all competitors compete for sales, but that does not 

violate the Act - a tortious purpose is required. Mr. Defazio conceded, for example, that trying 

to be competitive is not the same as trying to harm competition or divert trade, et cetera. Appx 

166-67 (Defazio depo. at 124:13-125:24). Second, Petitioner claimed Mac's violated the Act 

87% of the time, which was also unsupported by evidence and incorrect. Mac's markup always 

exceeded 7%. Appx 174 (Diab affidavit ~ 14). And Petitioner's 87% figure is based on omitting 

replacement cost, contrary to § 47-11A-6(a). (Petitioner's Brief at 5 n. 4). Third, Petitioner 

claimed - again without evidence - that Mac's lost money on fuel sales, which was also simply 

incorrect. Appx 235-36 (Gooldy affidavit ~ 4). 

On summary judgment, Petitioner fared no better. Perhaps most importantly, not one of 

Petitioner's three arguments had anything to do with the kind of intent described in the Act. 

Even if Petitioner's unsupported assertions were true, that still would not rebut the undisputed 
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evidence that Mac's did not act with culpable intent. Appx 173 (Diab affidavit ~~ 9-10). 

Because Petitioner could point to no evidence of culpable intent below, the Court may affirm on 

this ground. 

3. 	 Petitioner had no evidence to contradict the applicability of the "good faith" provision 
in W. Va. Code § 47-11A-8(d) (1983). 

Whereas Mr. Defazio openly admitted to selling fuel at prices he believed to be illegal, 

that was not Mac's strategy. Appx 163 (Defazio depo. at 111:2-5). And on summary judgment 

Petitioner had no evidence to rebut the fact that Mac's acted at all times in good faith. 

The good faith provision of the Act is dispositive. The Act simply does not "apply" to 

sales made in a good faith effort to meet competitor pricing, even if the resulting price is 

technically below "cost": 

The provisions of this article shall not apply to any sale made: 

(d) In an endeavor in good faith to meet the legal prices of a 
competitor as herein defined selling the same article, product or 
item of merchandise, in the same locality or trade area. 

W. Va. Code § 47-11A-8 (1983). This "good faith" provision is important because all retailers' 

costs are different. If the law did not allow one retailer to price below its costs to meet 

competition, then the retailer with the lowest costs would be the only one with the lowest prices. 

But the "good faith" provision allows a competitor to follow the market. 

To be clear, the "good faith" defense does not require any investigation into whether the 

competitors' prices are below "cost." In B.F. Specialty Co. v. Charles M Sledd Co., 197 W.Va. 

463, 475 S.E.2d 555 (1996), the plaintiff, a seller of cigarettes, alleged violations of the Act 

when a competitor in his area purportedly sold cigarettes below cost. The defendant responded 

that the price was set in good faith to meet the legal price of another competitor in the same 

locality or trade area. 475 S.E.2d at 558. Because the plaintiff could not rebut this, it attempted 
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to narrowly construe the "good faith" exception and argued that "good faith" required the seller 

to first investigate whether the competitor's price was a legal price. This Court promptly 

rejected that extreme argument: 

Further, the [plaintiff asserts] that the only way the [defendant] 
could make a determination that the competitor's price was a legal 
price would be to conduct an examination of its competitor's books 
and records in order to perform an analysis of the competitor's 
price to ensure that it was a legal price. The [defendant] argues that 
the good faith exception in the Act would not require the 
performance of such an impractical act in order to be assured that 
the competitor's price is a legal price. We agree. 

Id. at 559. Going further, the Court established that the defendant's proffered jury instruction 

was "a correct statement of the law." That instruction read: 

One of the exceptions to the West Virginia Unfair Trade Practices 
Act is where the price is set in good faith to meet the legal price of 
a competitor in the same locality or trade area. This exception does 
not require the defendant to examine his competitor's books to 
ascertain whether the competition was legal. Rather, all that is 
required of the defendant is that it act in good faith. 

Id. Numerous other states with similar laws have taken the same approach. See State by Clark v. 

Wolkoff, 250 Minn. 504, 85 N.W.2d 401, 407 (1957) (holding that a competitor can be in 

compliance with the good faith exception even if he has not established the absolute legality of 

its competitor's prices); May's Drug Stores, Inc. v. State Tax Comm 'n, 242 Iowa 319, 45 N.W.2d 

245, 256-57 (1950) ("Good faith is all that is required of a distributor under the exemption to 

meet competition"); State v. Sears, 4 Wash.2d 200,103 P.2d 337, 345 (1940) (holding that "if a 

merchant in good faith reduces his prices to meet those of a competitor, who he in good faith 

believes has a legal price, he will not be violating either the intent or the wording of the act"). 

Indeed, some courts have held that mere "direct testimony of such 'good faith'" is enough to 

avoid liability. State by Clark v. Wolkoff, 85 N.W.2d at 407. 
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Below, Mac's showed that its pricing strategy was consistently to follow the market and 

meet competition. Appx 173 (Diab affidavit ~~ 9-10). When asked at the close of discovery to 

identify all of its evidence that might rebut the fact that Mac's consistently sold fuel in good 

faith, Petitioner could identify none. Instead, it made the same argument rejected in B.F. 

Specialty Co. - that it was "highly improbable" Mac's competitors' prices were legal. Appx 

127-29 (Responses to Interrogatories 4 and 5). Again, this argument was made without any 

evidentiary support, which is not enough to avoid summary judgment. But just as importantly, 

even if its competitors' prices were not legal, that does not rebut Mac's good faith efforts to 

follow the market under the standard adopted by this Court. And on summary judgment, 

Petitioner could not show a single day (either during the entire period that is the subject of this 

dispute or just the subset of those days on which Petitioner contended the price was below 

"cost") where the price posted by Mac's was below the lowest competitor price posted that day. 

Because Petitioner had no evidence to rebut the good faith provision, the Court may 

affirm on this ground as well. 

V. CONCLUSION 

The Court should affirm, under either of two rationales. First, the Court should agree 

with the interpretation of the Act adopted by the Circuit Court. Second, if the Court finds that 

the Circuit Court misinterpreted the Act, then this Court should nevertheless affirm under one or 

more of the alternative grounds for summary judgment raised below but never reached by the 

Circuit Court. 

In the event this Court disagrees with the Circuit Court and chooses not to consider the 

alternative grounds for summary judgment, then it should remand to the Circuit Court with 

specific instructions to rule on those alternative, dispositive grounds before proceeding with 

other matters. 

25 



Respectfully submitted, 

~~h> 
Michael Bonasso (WVSB #394) 
Flaherty Sensabaugh Bonasso PLLC 
Post Office Box 3843 
Charleston, West Virginia 25338-3843 
(304) 347-4259 
(304) 345-0260 (facsimile) 

Zach Chaffee-McClure (Pro Hac Vice) 

Shook, Hardy & Bacon LLP 

2555 Grand Blvd. 

Kansas City, MO 64108 

(816) 474-6550 
(816) 421-5547 (facsimile) 
Counsel/or Respondents 

Certificate of Service 

I, Michael Bonasso, counsel for Respondents, do hereby certify that on the 15th day of June, 
2017, I served copies of the foregoing RESPONDENTS' BRIEF upon the following counsel of 
record by hand delivery: 

John C. Palmer IV (WV State Bar No. 2801) 

Keith J. George (WV State Bar No. 5102) 

Devan K. Flahive (WV State Bar No. 12539) 

ROBINSON & McELWEE PLLC 

700 Virginia Street East, Suite 400 

Charleston, West Virginia 25301 


L?2~h 

-'Michael Bonasso (WVSB #394) 

26 

8214193 vI 




