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III. STATEMENT OF THE CASE 


In their Statement of the Case, the Respondents go to great length in their protestations 

that the Bridgeport, West Virginia station of Respondent Mac's Convenience Stores LLC d/b/a 

Circle K ("Mac's Convenience Stores") did not sell gasoline below cost, as claimed by Petitioner 

Alan Enterprizes, LLC ("Alan Enterprizes"). However, at most, the Respondents have 

succeeded in showing the presence of genuine issues of material fact, which is of no moment 

given that the sole issue before this Court is the legal question of whether the taxes paid by a 

gasoline retailer should be deemed to be included in its "invoice cost" under W.Va. Code 

§ 47-11A-6(a) of the West Virginia Unfair Practices Act ("WVUPA"). As the Circuit Court 

held, "[b ]ecause the Court finds that, as a matter of law, applicable taxes are not included in a 

retailer's costs under W. Va. Code § 47-11A-6(a), the Court need not examine whether every 

factual contention submitted by Defendants is uncontroverted" [JA 005]. 

Nevertheless, a correction is in order, as Respondents assert that "Petitioner grossly 

misstates the testimony of Mac's former employee Joyce Sammon concerning being a 'low price 

leader.'" Respondents' Brief at 4. Notwithstanding Respondents' efforts to sanitize Ms. 

Sammon's deposition testimony with the affidavit of Louis Diab (who did not personally survey 

the gasoline prices in Bridgeport), Ms. Sammon testified that, at 4:00 a.m. every morning, she 

would survey the gasoline prices at the Sheetz, Speedway, and Go Mart stations in Bridgeport 

[JA 351-52]. Then, when she arrived at Mac's Bridgeport station, she would input those prices 

into the Mac's Convenience Stores PriceNet database, which was directly tied into the 

company's regional headquarters in Akron, Ohio, which would then send her the price that she 

was to set at her station. Id. Ms. Sammon further testified: 



Q: What price would normally be sent back to you? Would it be one that 
would be a little bit higher than those three prices, the same as those three 
prices or lower than those three prices? 
[ ... ] 

A: Sometimes it would be a penny lower. Sometimes it would be the same. 
Sometimes we'd be higher. 
[ ... ] 

Q: Would it be fair to say that probably the majority of the time, the price was 
lower? 
[ ... ] 

A: Yes. 
[ ... ] 

Q: And the rest of the time, then -- and when I say the majority, at least more 
than 50 percent of the time, it would be lower than those prices? 
[ ... ] 

A: Yes. 
[ ... ] 

Q: Do you understand that, for example, the times that the Bridgeport station 
of Mac's had a price lower than Sheetz, Go Mart and Speedway, that you 
were essentially, like, the low price leader in the area? 
[ ... ] 

A: Yes. 
[ ... ] 

Q: That wasn't your person strategy, I take it? You didn't have a strategy for 
setting Mac's prices at your station? 

A: No. 
Q: That was in Akron? 
A: Yes. 
Q: SO this would have been part of Mac's/Circle K's strategy at the corporate 

headquarters in Akron as to how your fuel prices were set? 
[ ... ] 

A: Yes. 
[ ... ] 

Q: And certainly, they would have known or whoever would have known, 
then, at the corporate headquarters in Akron, that most of the time your 
station at Bridgeport was the low price leader for gasoline prices in the 
Bridgeport area? 
[ ... ] 

A: Yes. 

Id. 

Thus, Alan Enterprizes submits that it did not "grossly misstate[ ]" Ms. Sammon's 

testimony, and that her testimony regarding Mac's Convenience Stores' Bridgeport station being 
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the "low price leader" most of the time was quite clear, despite Respondents' best efforts to 

tiptoe around the sham affidavit rule with the affidavits of Ms. Sammon and Mr. Diab. See 

Calhoun v. Traylor, 218 W.Va. 154, 624 S.E.2d 501 (2005) (Davis, J., concurring); Kiser v. 

Caudill, 215 W.Va. 403, 599 S.E.2d 826 (2004); Williams v. Precision Coil, Inc., 194 W.Va. 52, 

459 S.E.2d 329 (1995). 

IV. ARGUMENT 

A. 	 The Circuit Court erred in ruling that federal and state excise taxes paid by a 
gasoline material are not to be included in determining "cost" under Section 6(a) of 
the West Virginia Unfair Trade Practices Act as a matter of law. 

Respondents' brief makes it readily apparent that they have confused what is and is not 

relevant to the question of whether a retailer's "invoice cost" in W.Va. Code § 47-11A-6(a) of 

the WVUP A includes applicable taxes. Resolution of this issue requires a careful analysis of the 

statute itself and, to the extent that the meaning of "invoice cost" cannot be discerned, other 

indices of the legislative intent behind the statute, such as legislative history. By contrast, 

Respondents have cited to numerous other justifications for their interpretation of the statute that 

have no bearing whatsoever on this issue. For example, Respondents recite the deposition 

testimony of Joe DeFazio on his "understanding" of taxes under the WVUP A. Respondents' 

Brief at 1-2. However, such testimony would neither be admissible at trial nor permitted in a 

motion for summary judgment. See Syi. Pt. 10, France v. Southern Equipment Co., 225 W.Va. 

1, 689 S.E.2d 1 (2010); Jackson v. State Farm Mut. Auto Ins. Co., 215 W.Va. 634, 643, 600 

S.E.2d 346,355 (2004); Fitzwater v. Spangler, 150 W.Va. 474, 478,147 S.E.2d 294, 296 (1966); 

W.Va.R.Civ.P. 56(e); Franklin D. Cleckley, Robin Jean David, and Louis J. Palmer, Jr., 

Litigation Handbook on West Virginia Rules ofCivil Procedure § 56(e), at 1240 (4th ed.). 
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At first blush, the statute is perfectly clear-and that should be the end of the analysis. 

See Reedv. Beckett, 238 W.Va. 354, 512, 795 S.E.2d 509, 512 (2016) ("In deciding the meaning 

of a statutory provision, "[w]e look first to the statute's language. If the text, given its plain 

meaning, answers the interpretive question, the language must prevail and further inquiry is 

foreclosed." (quoting Appalachian Power Co. v. State Tax Dep't, 195 W.Va. 573, 587, 466 

S.E.2d 424, 438 (1995»). Reading Section 6(a) on its own, Alan Enterprizes respectfully 

submits that the meaning of a retailer's "invoice cost," although not defined in the statute, is 

quite obvious: it is simply the dollar amount that the retailer pays for the product, as evidenced 

on the actual (or proverbial) "invoice" for the transaction. Nothing in Section 6(a)--or Section 

6(b)-states that the "invoice" must be either in paper form or a single integrated statement. 

Furthermore, Respondents attempt to muddle Section 6(a)'s mandate that "[t]he term 'cost' ... 

shall mean bona fide cost ...." The exclusion of excise taxes on gasoline in the calculation of a 

retailer's "cost" would be antithetical to the bona fide cost requirement. Respondents concede 

that "[t]here is no dispute Mac's must pay whatever taxes are assessed." Respondents' Brief at 

19. Why, then, should those taxes not be included in the calculation of its "cost" under 

Section 6(a)? 

This Court's long-standing precedent dictates that the "plain meaning" of Section 6(a) 

should prevail: 

It is not the prerogative of this Court to arbitrarily disregard the plain meaning of 
clearly written statutes. In State v. Richards, 206 W.Va. 573, 577, 526 S.E.2d 539, 
543 (1999), we observed that" '[C]ourts must presume that a legislature says in a 
statute what it means and means in a statute what it says there ... [i]t is not the 
province of the courts to make or supervise legislation, and a statute may not, 
under the guise of interpretation, be modified, revised, amended, distorted, 
remodeled or rewritten ... [andHi]f the language of an enactment is clear and 
within the constitutional authority of the lawmaking body which passed it, courts 
must read the relevant law according to its unvarnished meaning, without any 
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judicial embroidery.' " (internal citations and quotations omitted). 

McVey v. Pritt, 218 W. Va. 537, 540, 625 S.E.2d 299,302 (2005). However, in arguing that the 

Circuit Court correctly applied the maxim of statutory construction expressio unius est exclusio 

alterius ("expressio unius"), and that, accordingly, a retailer's "invoice cost" does not include 

taxes, Respondents have put the cart before the horse. Respondents claim that taxes should not 

be included a retailer's "invoice cost" in Section 6(a), because "applicable taxes" are not 

explicitly mentioned, whereas they are explicitly mentioned in connection with a wholesaler's 

"invoice cost" in Section 6(b). This is backwards logic. It is essentially calling the meaning of 

an otherwise unambiguous statute into question using what is intended to be an aid only when a 

statute is actually ambiguous. "It is commonly understood that '[w]here the language ofa statute 

is clear and without ambiguity the plain meaning is to be accepted without resorting to the rules 

of interpretation.''' State v. Euman, 210 W.Va. 519, 522-23, 558 S.E.2d 319, 322-23 (2001) 

(quoting Syl. Pt. 2, State v. Elder, 152 W.Va. 571, 165 S.E.2d 108 (1968)). See also King Coal 

Chevrolet Co. v. General Motors LLC, 233 W.Va. 338, 345, 758 S.E.2d 265, 272 (2014) 

("Courts should favor the plain and obvious meaning of a statute as opposed to a narrow or 

strained construction."). In other words, since W.Va. Code § 47-11A-6(a) is unambiguous, there 

is no reason to apply any rules of statutory construction, including expressio unius. 

Nonetheless, if this Court believes the meaning of "invoice cost" to be ambiguous, 

another rule of statutory construction should be given primacy before resorting to expressio 

unius-which is "to ascertain and give effect to the intention of the Legislature." Martin v. 

Hamblet, 230 W.Va. 183, 186-87, 737 S.E.2d 80, 83-84 (2012) (quoting Syl. Pt. 8, Vest v. Cobb, 

138 W.Va. 660, 76 S.E.2d 885 (1953)). See also Fountain Place Cinema 8, LLC v. Morris, 227 

W.Va. 249, 253 707 S.E.2d 859, 863 (2011) ("[A]n ambiguous statute must be construed to 
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achieve the Legislature's intended goals."); Stone v. United Engineering, a Div. of Wean, Inc., 

197 W.Va. 347, 355, 475 S.E.2d 439, 447 (1996) ("[I]n ascertaining legislative intent, effect 

must be given to each part of the statute and to the statute as a whole so as to accomplish the 

general purpose of the legislation." (quoting Syl. Pt. 2, State v. White, 188 W.Va. 534, 425 

S.E.2d 210 (1992))). 

Here, the Respondents utterly fail to address the legislative purpose of the WVUP A, 

being to protect the public against unfair monopolies, and to foster and encourage fair and honest 

competition. W.Va. Code §§ 47-11A-l and 47-11A-14. Furthermore, the Legislature 

specifically directed that "[t]his article shall be liberally construed that its beneficial purposes 

may be subserved." W.Va. Code §§ 47-11A-14. Instead of addressing the legislative purpose, 

Respondents belittle Alan Enterprizes' point regarding "bona fide" cost as a "new argument," 

and urge this Court to adhere to its "general rule" of refusing to consider matters not first 

presented to the trial court. So too with Alan Enterprizes' reference to West Virginia'S former 

Gasoline and Special Fuel Excise Tax in W.Va. Code § 11-14-1 et seq., which was in effect at 

the passage of the WVUP A, and required that the amount of tax be "indicated separately" on the 

invoice, or for the invoice to "indicate whether or not the tax . . . is included in the total 

price ...." W.Va. Code § 11-14-7, repealed by W.Va. Acts 2003, c. 232. 

However, Respondents forget an important exception. Although "[n]ormally, '[t]his 

Court will not pass on a nonjurisdictional question which has not been decided by the trial court 

in the first instance,' " where the issue presented is one of first impression that concerns the 

interpretation of a statute, the Court will address the issue "in order to clarify the law." State v. 

Rodoussakis, 204 W.Va. 58, 64, 511 S.E.2d 469, 475 (1998) (quoting Syl. Pt. 2, Sands v. 

Security Trust Co., 143 W.Va. 544, 102 S.E.2d 733 (1958)). These are precisely the 
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circumstances surrounding the issue before this Court: the question of whether Section 6(a) 

includes taxes in the calculation of a retailer's "cost" is a matter of statutory construction, as well 

as a matter of first impression in West Virginia jurisprudence. Indeed, the standard of review 

here is de novo, as Respondents concede (Respondents' Brief at 7), since the sole issue is 

"clearly a question oflaw or involving an interpretation of a statute." Syl. Pt. 1, Chrystal R.M v. 

Charles A.L., 194 W.Va. 138,459 S.E.2d 415 (1995). 

Accordingly, the Circuit Court erred in applying the maxim expressio unius. Either 

Section 6(a) is unambiguous, or if deemed ambiguous, the Circuit Court failed to note the 

legislative intent that is so clearly expressed in the WVUP A. As Alan Enterprizes noted in its 

initial brief, Section 1 of the WVUP A contains the Legislature's findings with regard to the 

detrimental effect of sales below cost; Section 14 expressly states the purpose of the statute is to 

safeguard the public from and combat these detrimental effects; and Section 2 makes it unlawful 

to sell any product below cost for purposes of unfairly diverting trade and destroying 

competition; and, furthermore, Section 14 expressly requires that the statute be liberally 

construed. As such, Alan Enterprizes respectfully submits that this Court should hold that the 

term "invoice cost" in Section 6(a) of the WVUPA means the total cost paid by the retailer for 

the goods at issue, being their "bona fide" cost. 

B. 	 The Circuit Court erred in ruling that the fact that federal and state excise taxes are 
imbedded in a gasoline retailer's "invoice cost" is immaterial when determining 
whether such taxes should be included in the calculation of "cost" under 
Section 6(a) of the West Virginia Unfair Trade Practices Act. 

The reality is that gasoline excise taxes are paid by gasoline retailers-as required by 

federal and West Virginia law-as part of the cost of purchasing gasoline for resale to the 

retailers' customers. Alan Enterprizes respectfully submits that the Circuit Court's ruling defies 

that reality. Respondents parade a host of "imaginary horribles" that would transpire if this 
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Court holds that such taxes must be included within a retailer's "cost" under Section 6(a). 

Principally, Respondents argue that "Petitioner would turn the meaning of 'invoice cost' into a 

fact question, one that would turn on the specifics of each case and guarantee inconsistent 

results." Respondents' Brief at 19. See also Respondents' Brief at 16-18 (detailing the 

"Pandora's Box of undesirable implications" that Respondents insist will be opened). But such 

hyperbole misses the mark: If a gasoline retailer has to pay finite taxes in order to sell gasoline to 

its retailer customers, the "fact question" is simply "how much were the taxes?" This is hardly 

the threatened "varying, fact-intensive approach" that the Respondents posit. Respondents' Brief 

at 19. 

Respondents, bolstered by the Circuit Court's construction of Section 6(a), which allows 

Mac's Convenience Stores to sell gasoline at retail substantially below its actual out-of-pocket 

cost, have chosen to ignore the absurd result of such construction, which is contrary to the 

express intent of the Legislature. To repeat this Court's admonition: 

[W]e are constrained to construe statutes consistently with one another and not in 
such a manner as to produce an absurd or inconsistent result: 

It is the duty of a court to construe a statute according to its true intent, and 
give to it such construction as will uphold the law and further justice. It is as 
well the duty of a court to disregard a construction, though apparently 
warranted by the literal sense of the words in a statute, when such construction 
would lead to injustice and absurdity. 

Syl. Pt. 2, Click v. Click, 98 W.Va. 419, 127 S.E.l94. Accord Syl. pt. 2, Newhart 
v. Pennybacker, 120 W.Va. 774,200 S.E.2d 350 ("When a particular construction 
of a statute would result in an absurdity, some other reasonable construction, 
which will not produce such absurdity, will be made."). 

Hammons v. West Virginia Office of Ins. Com'r, 235 W.Va. 577, 591, 775 S.E.2d 458, 472 

(2015). 
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Finally, Alan Enterprizes respectfully submits that the Court should disregard 

Respondents' "other dispositive grounds" to affirm the Circuit Court's decision, which are 

inappropriately raised here. See generally Respondents' Brief at 20-25. Respondents know that 

"[t]his Court will not pass on a non-jurisdictional question which has not been decided by the 

trial court in the first instance." Respondents' Brief at 13 (quoting Syl. Pt. 2, Crain v. Lightner, 

178 W.Va. 765, 364 S.E.2d 778 (1987». As Respondents have admitted, these arguments were 

presented below, but the Circuit Court did not rule upon them. Respondents' Brief at 20. In 

limiting its ruling to the tax issue, the Circuit Court held: 

As a result, the Court need not rule on 1) whether, as Defendants also argue, 
Plaintiff cannot show a sale by Defendants that was below "cost" using the lower 
of Defendants' "invoice cost" or "replacement cost"; 2) whether Plaintiff cannot 
show that Defendants acted with the "purpose" required by W. Va. Code § 47-
lIA-2; 3) whether Plaintiff cannot show that Defendants did not act pursuant to 
the "good faith" meeting competition provision in W.Va. Code § 47-11A-8; or 4) 
whether Plaintiff cannot recover treble damages as a matter of law, due to the 
2016 amendment to W.Va. Code § 47-11A-9. 

[JA 005]. Furthermore, these arguments by Respondents, which are issues of fact to be resolved 

by the jury, are wholly unrelated to the interpretation of a retailer's "invoice cost" in Section 6(a) 

and are not relevant to the statutory construction issue. Per the Circuit Court, "[b]ecause the 

Court finds the first issue dispositive, it need not address each of the Defendants' arguments or 

resolve each of the factual statements as to which the parties disagree" [JA 003]. 

The objective in construing Section 6(a) is to give effect to the intent of the Legislature. 

As Alan Enterprizes emphasized in its initial brief, far from protecting against predatory pricing, 

Respondents' construction of the statute-that the absence of the words "applicable taxes" mean 

that the taxes some retailers pay for their product are not part of their "invoice cost"

accomplishes the exact opposite result: It would allow gasoline retailers to legally price gasoline 

below their break-even cost, which effectively carves that industry out of the WVUPA, leaving 
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the public vulnerable to unfair pricing. Alan Enterprizes urges this Court to avoid the "injustice 

and absurdity" of a universally applicable statute designed to protect consumers against unfair 

and discriminatory practices being reduced to a nullity with respect to retail gasoline. See 

Hammons, 2356 W.Va. at 591, 775 S.E.2d at 472. 

v. CONCLUSION 

For the reasons set forth above, Petitioner Alan Enterprizes, LLC respectfully requests 

that this Honorable Court reverse the rulings of the Circuit Court in granting summary judgment 

to Respondents Mac's Convenience Stores LLC, d/b/a Circle K, Joyce Sammon, and Louis Diab 

and denying Alan Enterprizes' Motion for Partial Summary Judgment, and remand this case to 

the Circuit Court of Harrison County, West Virginia for further proceedings. 

Respectfully submitted, 

ALAN ENTERPRIZES LLC 

By Counsel 

Kel . eorge (WV State Bar No. 5102) 

Elizabeth T. Schindzielorz (WV State Bar No. 12305) 

Robinson & McElwee PLLC 
400 Fifth Third Center 
700 Virginia Street East 
Charleston, West Virginia 25301 
(304) 344-5800 

Counsel for Petitioner 
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