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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


Allen V. McInarnay and Arlene S. McInarnay, 

Defendants Below, Petitioners, 

vs. No. 17-0086 

Peggy T. Hall, Frank Hall, Russel Testerman, Jr., 

Isaac River Testerman and Cecillia Lee Testerman, 

Plaintiffs Below, Respondents. 

RESPONDENTS' BRIEF 

The Respondents, by and through counsel, David 1. Ziegler, Anna R. Ziegler, and 

Elise A. Keaton, respectfully request that this Honorable Court affirm the lower court's 

ruling in this action and submit the following: 

Petitioner's Assignments ofError 

1. 	 Whether it was an abuse of discretion for the circuit court to set aside the jury 

verdict and grant a new trial under Rule 59 where the court and all parties agreed 

at the close of evidence that abandonment of an easement was a proper issue for 

jury determination. 

2. 	 Whether it was an abuse of discretion, and a misapprehension of the law and 

facts, for the circuit court to conclude in its order setting aside the jury verdict, 

that there was no evidence presented showing intent by the Respondents to 

abandon the easement. 
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STATEMENT OF THE CASE 


Respondents Peggy Hall and Russell Testerman, Jr. are the children of the late 

Russell Testerman, Sr. and Gladys Testerm~. In 1958 Russell Testerman, Sr. and Gladys 

Testerman purchased certain real property located near Rock Camp, Monroe County, West 

Virginia (hereinafter referred to as the dominant estate). At the time of the purchase, the 

property was accessible only from Route 219 crossing property (hereinafter the servient 

estate) now owned by the Petitioners Allen and Arlene McInarnay (Gladys Testerman Dep. 

at 7-8). 

By deed dated 1908 the owner of the parent tract of both properties conveyed the 

servient estate and reserved for the dominant estate a right-of-way. The 1908 deed states: 

"It is further agreed that their [sic] shall be a free Road through the above named land to the 

outside lines or County Road ... " (PIs.' Ex. 1). 

In 1985 the immediate predecessors in title to the McInarnays-Dr. and Mrs. Pike

filed a lawsuit regarding the same right-of-way in contention in the present case. The Pikes 

had brought the suit to enjoin a neighbor from gating and blocking the right-of-way that 

served the Pikes as well as what is now the Hall property. The Pikes alleged that the right-of

way in question was a public road. The lawsuit was successful and the court's final order 

affirmed the existence of the right of way: "There is an ancient roadway extending from U.S. 

Route 219, across the 43.79 acres of the defendant, and it extends for some distance, 

through the property of the plaintiffs and others to the Dropping Lick Road" (Elizabeth Pike 

Dep. at 23). 

The location of the original right of way is not disputed. Originally, the right of way 

left the county road and crossed the property of third parties, staying along the creek near 
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the boundary line of the servient estate. It then passed what is now the McInarnay 

residence, veered to the right to the base of a hill then followed the base of the hill to the 

boundary line of the dominant estate. At trial, evidence was presented that, at some point 

in the mid-1970s, the lower portion of the right-of-way was relocated from near the 

boundary of the servient estate to the current location, which is the existing driveway 

accessing the McInarnays' home. From there, the right-of-way resumed its original course 

along the base of the hill to the dominant estate only a few hundred feet further (Transcript 

at 194-95). 

There was further testimony at trial from both parties that Peggy Hall's father, owner 

of the dominant estate, and Dr. and Mrs. Pike, owners of the servient estate, relocated the 

upper portion of the right-of-way (Id. at 160). The Hall family testified that the relocated 

right-of-way had been a point of access to the dominant estate for at least 30 years and it 

was used as a right-of-way 4 to 6 times a year (ld. at 139-41). The overwhelming testimony 

at trial was that, at the time of the relocation, a fence line divided the servient estate from 

the dominant estate and that Dr. Pike installed a gate in the fence in the location of the 

relocated right-of-way. Because Dr. Pike wished to (with permission) graze his cattle on the 

Hall family's property, he installed a slinky-style gate (ld. at 205; 234). The gate was wide 

enough for vehicles. It was used by Dr. Pike to tend to his cattle, and by the Hall family to 

access Route 219 (Id. at 213-14; 47). 

In February 2005 the McInarnays purchased the servient estate from Mrs. Pike (Dr. 

Pike having predeceased) (Id. at 234). Testimony indicated that the McInarnays had 

"walked the property" several times prior to purchasing it (Id.). At that time, the road from 

the Pike house up the hill to the gate installed by Pike into the Hall property was clearly 

visible (ld.). The McInarnays also indicated in their testimony that they had had a title 
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search done prior to purchasing (ld. at 224). Yet, had a customary 40 or 60 year title search 

been properly done prior to McInarnays' purchase of the servient estate in 2005, an 

attorney would have seen a deed from 1975 which references the original reserved right-of

way from the 1908 deed (Transcript at 191-92; PIs.' Ex. 1). 

Shortly after purchasing the servient estate, the McInarnays locked a gate on the 

right-of-way (Transcript at 225; 237-38). The testimony was that Linda Testerman (since 

deceased), sister to respondents Peggy Hall and Russell Testerman, discovered that the gate 

was locked within a few months of the McInarnays' acquisition of the servient estate. She 

attempted to use the right-of-way to bring her horses from the Hall property down to Route 

219. To avoid an impassable and dangerous detour through slick mud, she cut the lock on 

the gate (Linda Testerman Dep. at 27). 

In 2006, only a year after the McInarnays blocked the Hall's right-of-way, the Hall 

family filed this action. The Hall family brought suit to enjoin the Mclnarnays' from 

obstructing access to their easement and to determine the exact location of that right-of

way. 

The Hall family contends that as a matter of law that they have an easement by 

written reservation of a right-of-way through McInarnays' property. The lower court 

affirmed that an express easement does in fact exist in an order entered into the record: 

[The] dominant estate was in fact granted an express easement via the 1908 deed, 

and no reasonable jury could find against the [Hall family] on this issue. 

Therefore [ ... ] the grant of an express easement by the 1908 is not a fact issue, and 

the [Hall family is] entitled to summary judgement in their favor on the issue of 

whether an express easement was granted to them. 
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Hall v. Mclnarnay, Order Granting Petitioner's Partial Summary Judgment at 6, No. 06-C

35 (Monroe County Circuit Court, Aug. 25, 2015). In that order, the lower court granted the 

Hall family's motion for summary judgement establishing that they were granted an express 

easement through the 1908 deed. 

Never during the trial was any evidence offered that the Hall family intended to 

abandon their easement. (See Evidence Lists.) The McInarnays' entire defense at trial was 

based on the Hall family's intermittent use of the easement. For 97 years the predecessors in 

title had acknowledged use of the easement, however occasional (Transcript at 41-2). It was 

not until the McInarnays bought the property that any controversy arose. 

In direct contravention of the recorded deeds and decent neighborliness, the 

McInarnays proceeded to block the Hall family's expressly reserved right-of-way. The 

McInarnays presented no evidence that the Hall family intended to abandon the right-of

way. Furthermore, the proposed verdict option of abandonment was included by the court

not by the parties (Id. at 268). Indeed, the McInarnays failed, pursuant to W. Va. Trial Court 

Rule 23.02, to file any proposed jury verdict forms. After deliberation, a jury determined 

that the right-of-way to the Hall family's property had been terminated by abandonment 

and that the Hall family had no right-of-way over the McInarnays' property. Post-trial, the 

court recognized that the verdict option of abandonment was improper as it lacked any 

supporting evidence. The court then rightfully set aside the verdict that was in part due to 

the improper verdict form and granted a new trial. 

SUMMARY OF ARGUMENT 

The right-of-way is reserved by deed and therefore can only be abandoned by 

decisive and conclusive intent to abandon. The instructions for abandonment should have 
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never been read to the jury and the option for abandonment should have never been on the 

verdict form because there was no evidence of intent to abandon. The verdict option was 

added by the court. When the court realized this error post-trial, it granted a new trial under 

Rule 59 in the interest ofjustice. 

A manifest miscarriage ofjustice will result if the trial court's grant for a new trial is 

over-ruled. The trial court is in the best position to render an evaluation of the evidence and 

as such, the appellate court must find an abuse of discretion to overturn the grant of the new 

trial. The trial court did not abuse its discretion because the verdict returned required 

evidence that was absolutely absent from the record. To find abandonment of an easement

especially one obtained through express grant-there must be clear and unequivocal 

evidence of intent to abandon. No such evidence was presented at trial and therefore no 

rational jury could find that the Hall family had abandoned their deeded easement over the 

McInarnays' property. The only avenue available to the appellate Court to find an abuse of 

discretion is to find that there was no plain error on which the trial court based its decision. 

However, because the record is absolutely devoid of evidence of intent required for the 

verdict, there is plain error present on the record below that the trial court rightfully sought 

to cure with the grant for a new trial. 

The failure of the Hall family to move for a timely Judgment as a Matter of Law 

(JMOL) is irrelevant as to the grant of a new trial. The failure to make a timely rule 50(b) 

motion only becomes relevant to a Rule 59 motion when there is some evidence on the 

record to review. This is so because the failure to move under Rule 50 is deemed a waiver as 

to the sufficiency of the evidence. However, this is not applicable to the case at bar because 

there is no sufficiency of evidence to review. To review evidentiary sufficiency requires some 

scintilla of evidence to review. Here there is nothing to review. The reviewing Court need 
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only look on the record below to recognize the absolute absence of evidence. The only 

available avenue for finding evidence of intent to abandon from inference is that gleaned 

from the character and duration of the nonuse of an easement. Here, the undisputed facts 

on the record showed actual use of the easement by the Hall family. As a matter of law, 

intent to abandon cannot be inferred from the actual use of an easement- however 

intermittent. 

Furthermore, the basis for the Rule 59 motion was stated with particularity by the 

Hall family: pointing to the distinct void where evidence is required to satisfy a discrete and 

necessary element of abandonment states the defect with particularity. Thus, all of the 

procedural defects that the McInarnays allege against the Hall family turn out to be 

ephemeral wisps of straw grasped at. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents do not believe that oral argument will be necessary to the resolution of 

this appeal but will gladly comply if the Court deems a Rule 19 oral argument beneficial. 

ARGUMENT 

1. Standard ofReview 

The applicable standard of review to the case at bar is abuse of discretion. The 

court below granted a new trial under Rule 59 ofW. Va. R. Civ. P. Accordingly: 

. When a trial judge vacates a jury verdict and awards a new trial pursuant to Rule 59 

of the West Virginia Rules of Civil Procedure, the trial judge has the authority to 

weigh the evidence and consider the credibility of the witnesses. If the trial judge 

finds the verdict is against the clear weight of the evidence, is based on false evidence 

or will result in a miscarriage ofjustice, the trial judge may set aside the verdict, even 
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if supported by substantial evidence, and grant a new trial. A trial judge's decision to 

award a new trial is not subject to appellate review unless the trial judge abuses his 

or her discretion. 

Neely v. Belk Inc., 222 W. Va. 560, 566; 668 S.E.2d 189, 195 (2008). 

2. The McJnarnays failed to submit a proposedjuryverdict form pursuant 

w. Va. Trial Court Rule 23.02. 

According to this Rule, the McInarnays had the burden ofproviding a proposed jury 

verdict form to the court: 

Unless otherwise ordered by the presiding judicial officer, not less than three (3) 

business days prior to the trial date, counsel shall, in jury cases, submit to the court 

proposed jury instructions with supporting statutory and case authority, special 

interrogatories, and a verdict form. 

w. Va. Trial Court Rule 23.02 (emphasis added). The Hall's counsel complied with this 

Rule. The McInarnays' counsel did not. The court proposed the addition of the verdict 

option regarding abandonment (Transcript at 268). Due to the eleventh hour nature of 

these additions, the finer contours of abandonment law were not apparent. In hindsight, the 

legal landscape of abandonment has come into sharp focus. Post-trial, the court realized the 

missing element of intent necessary to find abandonment and used its discretion to grant a 

new trial. 

Now come the McInarnays on appeal arguing that the verdict option was proper

this being a verdict option that the McInarnays failed to submit pursuant to Rule 23.02. The 

court supplied the abandonment instructions and verdict option. The court determined that 

these instructions and option were erroneous. The court is in the best position to evaluate 
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the option it included. The court is in the best position to decide appropriate remedies for an 

erroneously included verdict option. 

3. Intent to abandon cannot be inferred from actual use as a matter of law. 

The Hall family's use of the easement-however intermittent or sporadic-cannot be 

construed as demonstrating an intent to abandon. West Virginia's rule regarding 

abandonment could not be articulated more clearly: "abandonment ofan easement must be 

shown by evidence of intent to discontinue the use and that evidence of nonuse, without 

more, is insufficient to extinguish the right." Strahin v. Lantz, 193 W. Va. 285, 288; 456 

S.E.2d 12,15 (1995) (emphasis added). The inference of abandonment can only be drawn 

from nonuse. The rule has been established in West Virginia for over a century. (See Weston 

v. Ralston, 48 W. Va. 170; 36 S.E. 446 (1900)). The rule also obtains in other jurisdictions: 

"mere non-use of an easement does not result in its loss or destruction, even if continued for 

a long period of time. Non-use may support a finding of intent to abandon, however, if the 

owner of the dominant estate performs clear, unequivocal and decisive acts." Downing 

House Realty v. Hampe, 497 A.2d 862, 864 (N.H. 1985) (citations omitted) (emphasis 

added). 

Thus, when the Mclnarnays admit to the fact of any use at all of the easement by the 

Hall family, they have given up the game. There is credible third party and witness 

testimony recounting numerous instances of the Hall family's use of the easement. The 

McInarnays themselves admit to three specific instances when the Hall family used the 

easement: when Linda Testerman cut the lock, when the parties hired the surveyor and 

brought him onto the easement, and when the McInarnays called law enforcement for the 

Hall family "trespassing" (Transcript at 225; 144-45; 147-48). Furthermore, the Hall family 

has chosen to invest considerable time and resources in litigating this issue over the course 
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of more than a decade. These are not the actions of individuals who had intended to 

abandon their right-of-way. There was no issue with the use of this right-of-way for 97 

years-not until the McInarnays bought the property. 

The rule quite specifically only allows inferences of abandonment from nonuse. On 

the facts admitted into the record and not disputed by the McInarnays, it is impossible by 

clear logic to find abandonment working off of the current rule. Ifby the plain meaning of 

words, we admit that any use at all cannot be equivalent to nonuse, and given that the rule 

only allows inferences of abandonment from nonuse, then we are forced to conclude that if 

the facts demonstrate any usage at all, then the inference of abandonment is foreclosed by 

the law. 

Therefore as a prima facie matter, the McInarnays' argument rests on a false 

equivalency: equating intermittent use with nonuse. This makes a muddle of the plain 

meaning ofwords, the law, and the facts ofthe case. All of the Mclnarnays' effort in 

distinguishing Strahin and Downing House (because those cases articulate the rule that is 

fatal to the Mclnarnays' case) is wasted because the Mclnarnays cannot get over this initial 

hurdle. 

3.1 The McInarnays fail to show decisive and conclusive facts that rise to the 

clear and convincing standard required to show intent to abandon. 

Because the McInarnays have presented no direct evidence of intent to abandon, the 

only available avenue for their case is to infer an intent to abandon from the intermittent 

nature of the Hall family's use of the easement. Besides being contrary to law, such 

inferences would be factually deficient as well. The rule is stated clearly: 
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Acts of the owner of the dominant estate relied upon to constitute an abandonment 

must be voluntary and must be of such a decisive and conclusive character as to 

indicate and prove his intention to abandon the easement. 

Weston v. Ralston, 48 W. Va. 170, 183; 36S.E. 446, 451 (1900) (citations omitted). The rule 

does not allow inferential evidence to rise to the level that would indicate an intent to 

abandon. "Decisive" and "conclusive" are clear standards applied to express and overt 

actions. These standards are logically inapplicable to inaction. Inaction, by its very nature, 

invites the opposite descriptions: "indecisive" and "inconclusive." 

In a case with a nearly identical fact pattern as this controversy, the Virginia 

Supreme Court articulated the rule: 

The party asserting the abandonment of an easement or right-of-way must prove 

that fact by clear and unequivocal evidence. Abandonment is a question of intention 

and may be proved by a cessation of use coupled with circumstances clearly showing 

an intention to abandon that right. 

Lipscomb v. Commins, 186 S.E.2d 74, 75 (Va. 1972). In that nearly identical case, the court 

found in favor of the dominant estate: the opposing party did not meet the burden of 

demonstrating an intent to abandon because there were no decisive or conclusive actions 

indicating intent to abandon. 

Thus-even ifallowed as a matter oflaw-the inferences drawn from the Hall 

family's periods of inaction towards the easement cannot by the nature of intermittent use 

meet the standard of the rule to demonstrate abandonment. The Hall family's periods of 

intermittent use cannot be interpreted as "decisive"_or "conclusive." Rather, the Hall 

family's intermittent use invites the opposite interpretation- decisively and conclusively 

showing intent not to abandon. Indeed, Peggy Hall testified that the family would always 

use the road as the need arose (Transcript at 141). 
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3.2 An. easement's existence is not affected by a change in location. 

The route of this easement changed over the years (Transcript at 160). This fact is 

irrelevant to the existence of the easement because the granting language in the deed.does 

not specify a location (PIs.' Ex. 1). In an on point Virginia case the servient estate had moved 

and improved the original easement. When the servient estate later brought a cause of 

action asserting that the easement was extinguished due to change oflocation, the court 

held: 

'[The servient estate] moved this road out of the creek and built it on dry land.' That 

being true, the [servient estate] cannot now be heard to say that the [dominant 

estate] cannot use it on the location so selected by the [servient estate] without 

objection from any source. The [dominant estate] is entitled to use a road over the 

[servient estate's] land which is not definitely described as to width and specific 

location in the deed. 

Wagoner v. Jack's Creek Coal Corp. 101 S.E.2d 627,629 (Va. 1958). Thus, the court held 

that the grant of easement entitled the dominant estate to the use of a road irrespective of 

the exact location. 

In our controversy the facts are even friendlier to the Hall family because the 

granting language of the deed is not location specific: "It is further agreed that their [sic] 

shall be a free Road through the above named land to the out side lines or County Road" 

(PIs.' Ex. 1). Furthermore, it was the McInarnays' predecessors in title that moved or made 

changes to the original route of the easement (Transcript at 160). The facts of our 

controversy being closely analogous to Wagoner, the application of the law is also the same: 

the McInarnays or their predecessors in title cannot move the easement and then claim that 

the easement is abandoned because the original grant location sits unused. 
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In a West Virginia case on similar facts, the Court found that the "mere fact that the 

holder of an easement has made a detour around some obstruction in a right-of-way does 

not extinguish or affect the existence of the right-of-way." Walls v. DeNoone, 209 W. Va. 

675,679; 550 S.E.2d 653,657 (2001) (citations omitted). In that case the placement of two 

gates blocked a right-of-way for several decades. The easement holders had climbed over or 

otherwise detoured around the gates. ld. at 676-77; 654-55. But this was not enough to 

convince this Court that the easement had been abandoned. ld. at 681; 659. On such a 

holding, it is difficult to find probative the facts that the McInarnays' emphasize such as the 

construction of the pond in the easement's path or its changing location (Brief for Petitioner 

at 9). Such facts are not in any way relevant to the fundamental existence of the right-of

way. 

Further West Virginia authority provides more support for the Hall family. In Scott 

v. Black a portion of an express easement was abandoned by the dominant estate and an 

alternative route established. The alternative route was agreed to by the then-current 

owners. 95 W. Va. 48, 52; 120 S.E. 167, 168 (1923). Though a portion of the right-of-way had 

been abandoned and therefore extinguished, the new route had been agreed upon and 

acquiesced to by all predecessors in title. The Scott Court reasoned that the right-of-way still 

obtained, holding that the facts of that case "prove ... [the dominant estate's] right to the 

unobstructed enjoyment of the new ... byvirtue of the agreement of exchange, executed by 

the subsequent acts of the [dominant estate] in using it, and of the [servient estate] in 

acquiescing in that use. ld. at 56; 170. 

The Scott rule applied to t;he facts at hand reaches an unequivocal result. The 

physical evidence attested to at trial showed a gate present ("slinky" style) in the relocated 

right-of-way route (Transcript at 234). This tends to prove that, at a minimum, the 
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McInamays' predecessors in title acquiesced to the right-of-way route change. And yet the 

Mclnamays' predecessors in title went further than mere acquiescence; Dr. Pike made an 

agreement that was evidenced by the mutual performance of the parties (ld. at 138). Dr. 

Pike agreed with the Hall family to use the gate at the relocated right-of-way to move cattle 

back and forth between the properties, to take hay, and to use it as a thoroughfare for heavy 

machinery (Id. at 213-14). This evidences a mutually understood and agreed upon right-of

way. 

3.3 The location of the easement is still an issue for the factfinder to resolve. 

Because there was as absolute absence of evidence presented at trial on the issue of 

abandonment, the easement still exists. However, because the granting language of the deed 

is not specific, its exact location is an open question. 

The McInarnays argue in their brief that a new trial will be simply be a "second bite 

at the apple" for the Hall family because the trial court has already ruled that there was no 

evidence for abandonment (Brief for Petitioner at 21). The McInarnays correctly surmise 

that at a new trial, the existence of the easement will be affirmed therefore resulting in an 

adverse ruling for the McInamays. However, as this heated controversy exists between 

neighbors, the location of the easement must be judicially determined or continued strife is 

likely to result. A new trial is necessary to determine the location of the easement as it has 

not been abandoned and it is a genuine issue of material fact where the easement lies. 

As the preceding arguments show that the McInarnays' case fails on the merits, we 

can now move to the assignments of error regarding procedural issues. 
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4. Failure to renew a Rule 50(b) motion does not preclude a grant of new trial 

under Rule 59. 

The McInarnays argue that because the Hall family's Rule 50(b) motion for 

judgment as a matter oflaw (JMOL) was defective due to timing, this somehow leads to the 

conclusion that the trial court's entry for a new trial under Ru1e 59 is just another ''bite at 

the apple." This is contrary to established case law and the plain meaning of the West 

Virginia Ru1es of Civil Procedure. The trial court has the discretion to grant a new trial 

under Rule 59 independently of other rules. Neely v. Belk Inc., 222 W. Va. 560, 566; 668 

S.E.2d 189,195 (2008). Furthermore, such a posture has federal precedent: "waiver of the 

right to request judgment n.o.v. does not prevent a party from moving for a new trial under 

Fed. R. Civ. P. 59(a), alleging that the verdict is against the weight of the evidence." 

Velazquez v. Figueroa-Gomez, 996 F.2d 425,427 (1st Cir. 1993) (citation omitted). 

The McInarnays' brief conflates the inability of the court to grant a JMOL with 

closing the door on a grant of a new trial under Ru1e 59. The McInarnays argue that "even if 

a motion for a new trial is made for insufficiency of the evidence, the failure to move for a 

directed verdict forecloses the question on appeal" (Brief for Petitioners at 7 quoting 

Chambers v. Smith, 157 W. Va. 77, 81; 198 S.E.2d 806, 809). However, the immediately 

preceding sentence to the above quote states: "The only exception is where the insufficiency 

of the evidence constitutes plain error apparent on the face of the record which if not 

noticed wou1d result in a manifest miscarriage ofjustice." Chambers v. Smith, 157 W. Va. 77, 

81; 198 S.E.2d 806,809 (1973). As argued earlier in this brief, a finding of abandonment on 

the zero evidence presented at trial is precluded as a matter oflaw. This presented the trial 

court with a plain error to correct and the only available remedy was a new trial. Because the 
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evidence necessary for the verdict is absolutely absent from the record, this constitutes plain 

error falling squarely within the exception. 

According to the logic of the McInarnays' brief-where a failure to move under Rule 

5o(b) precludes the court's power to grant a new trial under Rule 59-the court is robbed of 

an important tool in the administration of justice and Rule 59 becomes a toothless dead 

letter. Rule 59 exists for situations such as the controversy here. Without it a miscarriage of 

justice results. 

4.1 Miscarriage ofjustice results if a new trial is denied because there was 

an absolute absence ofevidence of intent to abandon. 

If the actions of the Hall family cannot be legally construed as abandonment, then 

the jury verdict returned is contrary to the plain meaning of the law. Ifsustained, the verdict 

will result in a manifest miscarriage of justice. The McInamays in their brief argue that the 

controlling legal precept should be that review of sufficiency of evidence is waived if a timely 

Rule 5o(b) is not filed (Brieffor Petitioner at 2). The Mclnarnays' seem to rely on a cursory 

reading of the case law. The nuanced rule as previously mentioned in Chambers is 

expounded in depth: 

[W]hen a motion for new trial has been made on the ground of insufficient evidence 

to support the verdict and no motion for directed verdict or j.n.o.v. has been made, 

sufficiency of evidence is not reviewable on appeal, this statement is not meant to 

curtail all review of sufficiency of evidence. Rather, it forecloses a review which 

evaluates and weighs the evidence, as opposed to one which looks only for existence 

of any evidence. Our consideration is limited to whether plain error has been 

committed which, ifnot noticed, would result in a manifest miscarriage ofjustice. 

This standard has also been described as an "absolute absence" of evidence to 

support the jury's verdict. 
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Bunch v. Walter, 673 F.2d 127,131 (5th Cir. 1982) (citations omitted). Thus, the reviewing 

Court need not evaluate and weigh the evidence. It need only look for the existence ofany 

evidence at all. If there is an absolute absence of evidence, then there is plain error and the 

trial court may order a new trial under Rule 59 to prevent the miscarriage ofjustice. 

CONCLUSION 

At trial, the McInarnays presented no evidence of intent that is necessary to find 

abandonment. The McInarnays relied on the inference of abandonment from the Hall 

family's intermittent use of the right-of-way. Because inferences of abandonment cannot be 

drawn from use as a matter oflaw, the McInarnays are left in the unenviable position as 

having presented not the slightest scintilla of evidence for abandonment. On this posture, 

the appellate Court does not have to evaluate and weigh the evidence that would make the 

Hall family's untimely Rule 5o(b) motion relevant. Rather, the Court may simply look to see 

the absolute absence of evidence. Seeing the absolute absence of evidence, the appellate 

Court can easily identify the same plain error that moved the trial court to grant a new trial. 

Because the trial court was correcting its own plain error of submitting the abandonment 

verdict form, it did not abuse its discretion in granting the Rule 59 motion. Therefore, this 

Court should preserve the order of the court below. 

Wherefore, respondents pray that this Honorable Court affirm the trial court's order 

for a new trial and for such other and further relief as this Honorable Court deems just. 
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