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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


Allen V. Mclnarnay and Arlene S. Mclnarnay, 

Defendants Below, Petitioners, 

vs. No. 17-0086 

Peggy T. Hall, Frank Hall, Russel Testerman, Jr., 
Isaac River Testerman and Cecilia Lee Testerman, 

Defendant Below, Respondents, 

PETITIONER'S BRIEF 

Comes now the Petitioners, by and through counsel, John H. Bryan, and for their 

Petitioners' Brief, submits the following: 

PETITIONER'S ASSIGNMENTS OF ERROR 

I. Whether it was an abuse of discretion for the Circuit Court to set aside the jury 
verdict and grant a new trial under Rule 59 where the Court and all parties agreed at the close 
of evidence that abandonment of an easement was a proper issue for jury determination. 

II. Whether it was an abuse of discretion, and a misapprehension of the law and 
facts, for the Circuit Court to conclude in its order setting aside the jury verdict, that there was 
no evidence presented showing intent by the Respondents to abandon the easement. 

STATEMENT OF THE CASE 

The Plaintiffs below, and Petitioners herein, are adjoining landowners with the 

Respondents. Initially Respondent Peggy T. Hall was the sole adjoining landowner. During the 

litigation, she conveyed interests in the property to several family members, who were 

eventually included as named parties. Respondents filed the underlying action against the 

Petitioners in Monroe Circuit Court in 2006, seeking right-of-way access over the Petitioners' 

property. The action was filed shortly after the Petitioners purchased the property in order to 

develop and operate an alpaca farm. When the Petitioners purchased the property, they were 

not aware that there was an old right-of-way running across their property. There was nothing in 

the Mclnarnay's 2006 deed which mentioned. or described, a roadway running through their 
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property. Rather, unbeknownst to the Petitioners, there was a single sentence in a 1908 deed in 

their chain of title, which mentioned a "free road" running through the property (Holz Deposition 

at 189). Moreover, knowing that the Respondents had alternate access to their property, which 

through the years served as their primary access route, they sought to terminate the old right-of

way through a number of legal theories, including abandonment. 

After a two day trial, the Court and the parties agreed on the law of abandonment, and 

that the factual dispute regarding whether abandonment occurred should be given to the jury. 

On July 21, 2016, the jury found in their verdict that the right-at-way had been abandoned. The 

Court entered the verdict, thanked both parties, as well as the jurors, for their efforts and 

consideration. The Respondents did not move for judgment as a matter of law. Nor did they 

move for a new trial at that time. On July 29, 2016, the Respondents filed a "Motion for 

Judgment as a Matter of Law Or in the Alternative Motion for a New TriaL" 

On September 6, 2016, the parties appeared before the Court on the Respondents' 

motions. The Court correctly held that the Rule 50 motion should be denied due to the fact that 

the Respondents failed to make a Rule 50 motion during the trial. The only option available to 

the Respondents was Rule 59. On December 28, 2016, the Circuit Court granted a new trial 

under Rule 59, finding that the verdict was against the clear weight of the evidence, and ordered 

the parties to appear for a scheduling conference, for the purpose of obtaining a new trial date. 
, 

SUMMARY OF ARGUMENT 

After litigating the instant action since 2006, and after participating in a two-day jury trial 

with nineteen witnesses, including two expert witnesses, it would be a waste of court resources, 

as well as the parties resources, to throw out the verdict and have another trial just to see if the 

verdict changes. Since the Respondents failed to object to the sufficiency at the evidence prior 

to sending the case to the jury, they waived any objection to the sufficiency of the evidence. As 

such, Rule 50 relief could not be granted. The only available relief is a new trial under Rule 59, 
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which the Circuit Court granted. However, Rule 59 is not supposed to be granted based on 

sufficiency of the evidence. If it could, then any court could get around the requirements of Rule 

50 by just granting a new trial under Rule 59. Then, what would stop a court from scheduling 

the new trial, and then granting judgment as a matter of law, or even summary judgment prior 

to, or during the new trial. Such potential outcomes are unfair and are a gross violation of the 

rules. Petitioners played by the rules and won fair and square. The verdict should stand. There 

are numerous cases decided by this Court standing for the holding that failure to move under 

Rule 50 during trial is fatal to post-trial Rule 50 motions. Those cases would all be meaningless 

should the Monroe Circuit Court be allowed to effect the same result by using Rule 59. 

Even if sufficiency of the evidence were now reviewable, the record shows sufficient 

evidence of abandonment upon which any reasonable jury could have found abandonment. 

The original 1908 right of way fell into decades of not only non-use, but total and complete 

extinguishment. Both parties participated in, and acknowledged this extinguishment through 

their actions, such as putting up fences, maintaining and building alternate routes, putting up 

gates, building a pond in the old roadway, starting a trash heap in the roadway, and general 

actions consistent with intentional extinguishment of the 1908 road. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The petitioners seek an oral argument in conformance with Rule 19. 

ARGUMENT 

I. SUFFICIENCY OF EVIDENCE OBJECTIONS WERE WAIVED 

The Circuit Court abused its discretion in awarding a new trial to the Respondents under 

Rule 59 because both the Court, and the parties, agreed at the close of evidence that 

termination of an easement via abandonment was an issue proper for jury determination. As 

such, the Respondents waived any objection to the sufficiency of the evidence, and the Circuit 
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Court was powerless to review the sufficiency of the evidence. The Respondents should not be 

allowed another bite at the apple just because they did not agree with the verdict. 

Prior to the jury trial, both parties filed cross-motions for summary judgment and the 

Court held oral argument on June 1, 2015. On or about August 25, 2015, the Court granted the 

Petitioners' Motion for Partial Summary Judgment and denied the Respondents Motion for 

Partial Summary Judgment, finding that there was no genuine factual dispute as to the 

existence of the 1908 easement, but that the Respondents raise valid claims regarding the 

location of the easement, as well as the alleged termination of the easement. 

During the jury trial of this matter, the Petitioners attempted to prove that they were 

entitled to use the Respondents' driveway, as well as a path through the Respondents' field, in 

lieu of the original location of the 1908 easement. There was no dispute regarding the best

known original location of the 1908 easement, which was documented by surveyor Dave Holz' 

plat, admitted into evidence at trial. The Petitioners presented evidence showing that the 

original 1908 easement was terminated by abandonment. 

Following the close of evidence, the Respondents chose not move for judgment as a 

matter of law I directed verdict and the case was submitted to the jury following instructions from 

the Court.1 The Circuit Court gave the opinion that the issue was not whether a right-of-way 

existed, but rather, whether the right-of-way was abandoned, and if not, the location of the right

of-way (Transcript at 261). The Circuit Court further stated that it had researched the issue of 

abandonment and that the issue of abandonment must be proven by clear and convincing 

evidence (Transcript at 264-65). The Court prepared a verdict form, and noted that one of the 

options would be termination by abandonment. Though asked if they had any objection, 

Respondents' counsel gave no objection (Transcript at 268-69). There were no concerns 

1 Neither did Respondents move for judgment as a matter of law at the close of Plaintiffs' case
in-chief. 
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brought forth, either by the Court, or by the Respondents, regarding any alleged insufficiency of 

the evidence. 

Following the charge and instructions, the jury deliberated and returned with a verdict 

finding that the 1908 express right of way to the Petitioners' property, over the Respondents' 

property, has been terminated by abandonment, and that the Petitioners' have no right of way 

over the Respondents' property. Following the reading of the verdict, the Circuit Court stated: 

All right. Well, congratulations and condolences, as the case may be, to both sides for a 
hard-fought case. Both of you did a good job. There's always winners, and there's 
losers. And that's the unfortunate thing about this. But I think everybody - nobody's 
disgraced their self. Everybody can hold their head up. So be it. So good luck to you. 

(Transcript at 292). 

Under Rule 59, a trial judge has the authority to find that a jury verdict is against the 

clear weight of the evidence, is based on false evidence or will result in a miscarriage of justice, 

and may set aside the verdict and grant a new trial. Morrison v. Sharma, 200 W. Va. 192, 488 

S.E.2d 467 (1997). However, a "party may not gamble on the verdict and later question the 

sufficiency of the evidence." Chambers v. Smith, 198 S.E.2d 806, 809, 157 W. Va. 77 (1973). 

Nor maya party seek a new trial under Rule 59 based on insufficiency of the evidence where 

the party failed to move for judgment as a matter of law I directed verdict under Rule 50 during 

the trial or at the close of evidence. Id. ("Even if a motion for new trial is made for insufficiency of 

the evidence, the failure to move for a directed verdict forecloses the question on appeal"). 

The Respondents entire argument for a new trial under Rule 59 consisted of only one 

sentence: "Respondents presented no evidence at trial which indicated that Petitioners intended 

to abandon their express easement across Respondents' property." The remainder of the 

Respondents' six page motion consisted of a Rule 50 motion, which accordingly had to be 

denied due to failure to move for Rule 50 during trial. Given the fact that Respondents were 

primarily arguing under Rule 50, their entire memorandum and argument complained of alleged 
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insufficiency of evidence of abandonment. However, at the trial, the Respondents never 

mentioned insufficiency of evidence. They failed to mention evidentiary concerns following the 

Plaintiff's case-in-chief; they failed to mention it at the close of all evidence; they failed to 

mention it at their opportunity to object to jury instructions pertaining to abandonment; they 

failed to mention it at their opportunity to object to the Court's verdict form giving an option for 

termination by abandonment. Similarly, neither did the Court mention any concerns regarding 

insufficiency of evidence of abandonment. Respondents gambled on the verdict, lost, and only 

later questioned the sufficiency of the evidence. Thus, following the holding in Chambers, for 

the Court to grant a new trial under the circumstances sub judice is an abuse of discretion. Id., 

198 S.E.2d at 809 ("The failure to move for a directed verdict forecloses the question [of 

insufficiency of evidence] on appeal). 

Like the petitioner in Chambers, the Respondents herein failed to move for a directed 

verdict at the close of evidence. 2 This Court held that such a failure was tantamount to an 

admission that the evidence was sufficient, and thus not reviewable on appeal: 

Although Rule 50(a} of the West Virginia Rules of Civil procedure (R.C.P.) expressly 
provides that a party may introduce evidence upon the refusal of his motion for a 
directed verdict made at the close of his opponent's case, it is well settled law and the 
courts adhere to the longstanding rule that introduction of evidence at that point of the 
trial constitutes a waiver of the objection to the sufficiency of the evidence unless the 
motion for a directed verdict is renewed after all of the evidence is in. 

"... Under these circumstances the question of the claimed insufficiency of the evidence 
is not before us and we must assume that the evidence supports the verdict." (citing 
American National Bank & Trust Company v. Dean, 249 F.2d 82 (6th Cir. 1957)} see also 
American Paint Service, Inc. V. Home Insurance Company of New York, 246 F.2d 91 (3d 
Cir. 1965); Hernandez v. Employer Mutual Liability Company of Wisconsin, 346 F.2d 154 
(5th Cir. 1965); and Gebhardt v. Wilson Freight Forwarding Company, 348 F.2d 129 (3d. 
Cir. 1965). 

2 Though the petitioner in Chambers did move for a directed verdict at the close of their case-in
chief. But the motion was not renewed at the close of evidence. The Respondents herein failed 
to make a Rule 50 motion at any point during the trial. 
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In a discussion of Rule 50 the necessity of a motion for a directed verdict at the 
conclusion of all of the evidence is succinctly noted in 2B Barron & Holtzoff, Sec. 1081 
as follows: 

"It is well established that the sufficiency of the evidence is not reviewable on appeal 
unless a motion for a directed verdict was made in the trial court. There are sound 
reasons for this rule. The party who makes no motion for a directed verdict must be of 
the view that the evidence makes a case for the jury and should not be permitted to 
impute error to the court for sharing that view. The appellate court, therefore, is 
powerless to review the sufficiency of the evidence to support the verdict if the appellant 
made no motion for a directed verdict. The only exception is where the insufficiency of 
the evidence constitutes plain error apparent on the face of the record which if not 
noticed would result in a manifest miscarriage of justice. Even if a motion for a new 
trial is made for insufficiency of the evidence, the failure to move for a directed 
verdict forecloses the question on appeal. A party may not gamble on the verdict 
and later question the sufficiency of the evidence." 

Similar expressions regarding the necessity of a motion for a directed verdict at the 
conclusion of all of the evidence are contained in SA Moore's Federal Practice, Sec. 
50.05. 

Chambers v. Smith, 198 S.E.2d 806,809 (W. Va., 1973) (emphasis added). The Court in 

Chambers reiterated that "we are of the opinion that, in the posture of this record, the defendant, 

even under Rule 59, could not receive the alternative relief of obtaining a new tria!." 

Similar to the facts in Chambers, the defendant made a Rule 50 motion, or in the 

alternative, a Rule 59 motion, and included very little specificity for the alternative Rule 59 

portion of the argument. The Court held that additional specificity was required: 

The first ground cited in support of the relief sought is that the verdict is contrary to the 
law and the evidence. Rule 7(b), R.C.P. provides that the grounds for a motion seeking 
an order of a court shall be stated with particularity. This Court has recently held, and we 
adhere thereto, that grounds for a motion for a new trial must be stated with particularity 
and if this is not done the motion should not be considered. 'Merely stating that 'The 
verdict is contrary to the evidence' has been held not to be sufficient to meet the 
requirements of stating the grounds with particularity.' Steptoe v. Mason, 153 W.Va. 783, 
172 S.E.2d 587. See 5 Wright and Miller, Federal Practice and Procedure, Section 1192, 
2A Moore, Federal Practice and Procedure, Section 7.05; 6A Moore, Federal Practice 
and Procedure, Section 59.09. 

Chambers v. Smith, 198 S.E.2d 806, 810 (W. Va., 1973). 

In the case sub judice, the Respondents said little more than "the verdict is contrary to 

the evidence" by merely stating, "Respondents presented no evidence at trial which indicated 
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that Petitioners intended to abandon their express easement across Respondents' property." As 

such, the motion should not have been considered by the Circuit Court on that basis alone. 

Inclusion of the alternative Rule 59 motion was merely incidental to the true motion being filed, a 

Rule 50 motion. The argument under Rule 59, and the Court's granting of the Rule 59 

argument was merely a stop gap measure due to cure the Respondents' failure to move under 

Rule 50 during the trial and at the close of evidence. The Respondents should not be allowed 

to skirt around the longstanding requirements of Rule 50. They cannot gamble on the verdict 

and later question the verdict based on sufficiency of the evidence. Likewise, the Circuit Court 

cannot grant a new trial under Rule 59 based on insufficiency of the evidence where the 

Respondents waived any objection to insufficiency of the evidence. Even this Court would be 

"powerless to review the sufficiency of the evidence to support the verdict if the appellant made 

no motion for a directed verdict." Id. at 809. 

Therefore, the Circuit Court erred in granting a new trial based off a vague, one

sentence argument made in the alternative to the Respondents' failed Rule 50 motion. The 

Court abused its discretion in throwing out a jury verdict six months after the Court had 

congratulated the Petitioners for winning. The Court abused its discretion in throwing out a jury 

verdict where a jury violated none of the Court's instructions, and where the jury chose one of 

the options provided on the jury verdict form drafted by the Court and approved by both parties. 

The Respondents cannot cure their failure to make a timely Rule 50 motion by obtaining a new 

trial under Rule 59. To allow that would render the longstanding requirements of Rule 50 

meaningless since Rule 50 could be invoked for any future new trial, thus giving the 

Respondents not only a second bite at the apple, but a second bite at Rule 50. 

As such, Petitioners respectfully request that this Court reverse the Circuit Court's 

December 27, 2016 order setting aside the July 21, 2016 jury verdict and reinstate the jury 

verdict, as well as the July 25, 2016 Judgment Order. 
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II. SUFFICIENCY OF THE EVIDENCE OF ABANDONMENT 

Assuming that the Circuit Court was entitled to review the sufficiency of evidence of 

abandonment presented at trial (given that Respondents waived any objection to the sufficiency 

of the evidence as discussed in section "1"), the Circuit Court erred in assuming that "sufficient" 

evidence of abandonment must be what amounts to a virtually impossible set of facts. The 

Court failed to adhere to the uniquely fact-based standard set out by this Court, and instead 

operated under a misapprehension of the law that there must be an absolute admission on the 

record by the Respondents that they desired to abandon and terminate the easement. To the 

contrary, the Petitioners met their burden of proving abandonment where the facts showed the 

road having been long ago abandoned in several different ways. 

The facts showed not only mere non-use, but complete extinguishment of the ancient 

roadway, with no actions having been taken by the Respondents to counter the extinguishment. 

The evidence showed that, due to the actions of the parties, the 1908 right of way route was 

gated off, fenced off, and treated by both parties as being extinguished. A pond was 

constructed in the old road location and junk was piled up where the road once stood. A new 

roadway was built in order to access the Petitioners' property in an entirely different location. 

The Respondents utilized their own separate access, and even put up to locked gates on their 

own access road (which was the other end of the same original right of way). The jury was 

correct in implying an intention to abandon on behalf of the Respondents. 

In its December 28, 2016 order, the Circuit Court found the following: 

In the instant case, the Court FINDS that the evidence is insufficient to support the jury 
verdict under Rule 59. concerning Plaintiffs' abandonment of the 1908 right of way. 
While there was ample evidence at trial concerning nonuse of the right of way, there was 
no evidence regarding intent to abandon by the Plaintiffs. Without proof of intent to 
abandon, there can be no abandonment. 

See December 28. 2016 order at 6. The Court further stated that: 
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Although the Plaintiffs' conceded that they rarely used the roadway across the lands of 
the Defendants, there was no evidence that they, or their predecessors in interest, had 
the intent to abandon this easement, and in fact, the testimony was that the Plaintiffs 
always intended to retain and improve this means of access to their property, as it was 
closer to the main highway. At most, the evidence produced by the Defendants, went to 
the issue of nonuse of the roadway in question, but the Defendants failed to prove by 
clear and convincing evidence that the Plaintiffs, or their predecessors in interest, had 
ever had any intention to abandon the easement created by the 1908 deed. 

Id. at 4. The Circuit Court disregarded the substantial amount of evidence presented to the jury 

over the course of two days, showing not only non-use of the old roadway, but also non-use 

coupled with circumstances showing both landowners had no intentions of using the old 1908 

roadway. 

In Strahin v. Lantz, this Court addressed the factors necessary to show termination of an 

express easement by abandonment.3 The Court adopted the majority rule and held that 

abandonment of an easement is a question of intention ''that may be proved by nonuse 

combined with circumstances which evidence an intent to abandon the right." Strahin v. Lantz, 

456 S.E.2d 12, 15, 193 W. Va. 285 (W. Va. 1995). There has been very little specific guidance 

from this Court on what such circumstances must look like~ other than each case depends on its 

unique facts. In Strahin, a fence and a gas line were constructed across the subject roadway. 

Additionally, the area was grown over by small trees. However, the evidence showed that the 

owner of the adjacent property, Mr. Strahin, invested money to improve his land in order to 

construct a residence, presumably utilizing the subject roadway for access.4 

Being that there is very little case law in West Virginia on abandonment, the Strahin 

Court looked to the New Hampshire case of Downing House Realty v. Hampe, 497 A.2d 862, 

3 Strahin concerned abandonment of a prescriptive easement. However, the Court noted in 
footnote 5 that prescriptive easements should be treated the same as easements created by 
deed. See Moyer v. Martin, 101 W. Va. 19, 131 S.E. 859 (1926) (The methods of extinguishment 
of prescriptive easements and easements created by deed should be identical). 

4 Strahin did not mention whether or not Mr. Strahin had alternative access to the proposed 

residence. 
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127 N.H. 92 (N.H., 1985). In Downing, an original grant of easement derived from an 1882 

deed. Non-metes and bounds references to the right of way were mentioned in both parties' 

deeds, which were conveyed in 1981 and 1983, respectively. However, in 1933, a wooden 

fence, approximately four-and-one-half feet high was erected along a portion of the easement 

which contained no gates for ingress or egress by the plaintiffs' predecessors. In addition, two 

large elm trees, approximately twenty-four feet apart had grown in the roadway so that it would 

be impossible for vehicular traffic to pass. Id., 497 A.2d at 864. The only other facts given in 

Dowining were that in 1954, the plaintiff's predecessor in title informed the defendant's 

predecessor in title that they had an easement over their property.lQ.. 

The Downing Court held that: 

It is well established that mere non-use of an easement does not result in its loss or 
destruction, even if continued for a long period of time (citations omitted). Non-use may 
support a finding of intent to abandon, however, if the owner at the dominant estate 
performs "clear, unequivocal and decisive acts (citations omitted}." 

Id. Unlike the findings of the jury in the matter sub judice, the New Hampshire court found that 

the 1933 fence was erected with the intent to preserve the private use of the plaintiffs, thus 

reaffirming the plaintiff's right to use at the right-at-way should they choose to do so. The court 

further found that the two trees in the roadway did not result in a "permanent and total 

interference" with the plaintiff's predecessor's use and enjoyment of the easement because 

allowing the trees to grow did not necessarily, by itself, indicate intent to abandon the easement. 

Id. The court held that maintenance over the years of the 1933 fence was not sufficient to 

compel a finding of an "unequivocal" act of abandonment: 

The holder of an easement does not forfeit a part of it because he has no present need 
for it or because he is unlikely to exercise the whole of it. 1I Gagnon v. Carrier, 96 N.H. at 
411, 77 A.2d at 869. Also, the court may consider the permanency of any structure or 
structures in determining whether their erection signals an intent to abandon. 
RESTATEMENT OF PROPERTY § 504, comment e (1944). The master found that the 
fence and trees could easily have been removed at any time. 

Id. 
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Neither Strahin nor Downing involved a court setting aside a jury verdict, but rather 

involved appellate review of the findings of trial court judges. The case sub judice involves a 

total lack of knowledge regarding what particular facts convinced the jurors that the right-of-way 

had been abandoned. The only real standard for abandonment cases is that they are almost 

entirely fact-dependent. What particular actions would constitute proof of intent to abandon an 

easement would necessarily depend on the unique facts of each case. Strahin v. Lantz, 456 

S.E.2d 12, 15 193 W.Va. 285 (W.Va., 1995); 68 Michie's Jurisprudence Easements § 18 at 167. 

Although it cannot be known which specific facts swayed this jury, it can be known that 

there were many facts to choose from, including the jurors' own observations during the jury 

view of the subject roadway. This included guidance from expert witness, professional surveyor 

David Holz. Holz walked the jurors through the Petitioners' property and showed the jurors 

where the roadway originally ran. The jurors saw the spot where the old roadway branched off 

from the existing road. They saw a fence and gate barring the old roadway where it separated 

from the current road. Jurors saw a forest grown up over the old roadway with no bridge 

crossing the stream in the vicinity of the old roadbed. Then, getting closer to the Petitioners' 

home. They saw that the old roadbed ran through what is now a pond and marshy tall-grass 

area run-off area with pond drainage running where the road used to run.5 

The jury could observe that on the second half of the old road, the roadway was long 

used as a trash dump, containing a large heap of debris, also shown in photographs entered 

into evidence. Clearly, the parties had the requisite intent to abandon the old road route. 

Petitioners' predecessors built a new driveway to their home in an entirely different location, 

abandoning and shutting off the old route. The driveway was not extended to the Respondents' 

5 There is no transcript showing what the jury saw, and what the jury was told, during the jury 
view of the property. As such, it is virtually impossible to say what evidence each individual juror 
gleaned from their visit to the property. However. photographs admitted into evidence do show 
the same areas viewed by the jurors. 
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property, evidencing the fact that the roadway was not meant to serve the Respondents' 

property. Instead, a fence was erected between the properties. Later, a hole was cut in the 

fence to allow Petitioners' predecessor to transfer cattle in between the two properties. But the 

cut in the fence, connecting two fields, was not located on the original ancient road, and there 

was no discussion between the parties of making the cut in the fence a roadway, or a route into 

the Respondents' property. 

The elected county surveyor, David Holz, testified as an expert witness in the field of 

professional surveying. He was hired by both parties to locate the old road (Transcript at 198). 

He testified that there was no physical signs of the old roadbed for about half the length of the 

old roadway. (Transcript at 196-97). In order to ascertain where such sections existed, he had 

to use a map and create coordinates of where the road should have been (Transcript at 197). 

The section which had disappeared completely now contained tall grass, a fence and a pond 

(Transcript at 199). The back half of the old roadbed, which the Respondents were not seeking 

to use, still visible to Mr. Holz as a clear roadbed, still fairly-level and even fenced in some 

places on both sides. In the opinion of Mr. Holz, with the use of a bulldozer, the Respondents 

could have made the back section of road usable (Transcript at 199-200). Instead, the 

Respondents were seeking a new roadway through the back section of the Petitioners' property, 

through the middle of the Petitioners' field, which Mr. Holz found was not the location of the 

original roadway (Transcript at 197-98). Instead, he testified that there ''were some tracks, but 

no permanent road. (Transcript at 198). 

Timothy South, who was a farm hand on the property for Plaintiff's predecessors' Dr. and 

Mrs. Pike, from approximately 1987 to 2005, testified that in the 15 to 17 years he worked on 

the property, he was never aware of any roads crossing the property heading towards the 

Respondents' property (Transcript at 203-204). He never once saw Respondent Peggy Hall 

cross the Petitioners' property. Other than giving Peggy's sister Linda a ride across the 
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Petitioners' property two times, he never saw her cross the property on her own (Transcript at 

204). Dr. and Mrs. Pike kept a gate across their driveway which was locked most of the time 

(Transcript at 205). It was always Mr. South's understanding, from his conversations with the 

Respondents, that they entered their property from Dropping Lick Road, and not across the 

Petitioners' property (Transcript at 206). 

Mr. South testified that a fence separated the parties' properties, but that he and Dr. Pike 

farmed cattle on both properties. He stated that he and Dr. Pike cut a hole in the fence around 

1987 to allow cattle to travel between the properties. He never saw any of the Respondents 

going through the cut in the fence (Transcript at 208-210). Prior to cutting the hole in the fence, 

the fence was solid and nobody was driving through the fencing (Transcript at 215). 

Petitioner Alan Mclnarnay testified that he was originally shown the property by a realtor. 

At that time, it was still owned by Dr. and Mrs. Pike. They walked the property first, fell in love 

with it, and eventually made an offer (Transcript at 219). The Petitioners had no indication that 

there was once a right of way on the property. The realtor did not mention it. The Pikes did not 

mention it. As Mr. Mclnarnay testified, "it would have been a deal-breaker." They thought they 

were buying a place secluded from civilization. They wanted to be in the "middle of nowhere 

just with each other" (Transcript at 219-20). Mr. Mclnarnay personally examined the property 

and saw no indication there was an old road crossing the property and serving a third party. He 

saw no indication of any roadway running through what is now their alpaca field (Transcript at 

220-21). They had a routine title search on the property when they purchased it, and nothing 

was told to them regarding an old road on the property. Likewise, their deed did not mention 

any easements or old roads (Transcript at 224-25). 

Elizabeth Pike testified in her deposition, which was read to the jury and admitted into 

evidence as an exhibit, that in her twenty-five years owning the Petitioners' property, she never 

once saw the Respondents crossing her property (Pike Deposition at 7:16-7:22). By the time 
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the Pikes had purchased the property in 1980, there was no longer any visible "ancient 

roadway." Mrs. Pike was aware of the existence of an ancient right of way because adjoining 

landowner Kathryn Wickline told her about it (Pike Deposition at 15:2-23, 16:1). Mrs. Pike did 

not personally know where the roadway used to exist. (Pike Deposition at 15:23,16:1). She 

never saw anyone use the ancient road during her period of ownership, which was 1980 

through 2005 (Pike Deposition at 16:2-5). 

Respondent Peggy Hall's mother, Gladys Testerman, was the Respondents' 

predecessor in title. Her deposition was also read to the jury and admitted into evidence. Her 

testimony alone provided sufficient evidence that the original right of way I roadbed was 

abandoned and that the only interaction between the adjoining landowners was that of the Pikes 

leaSing pasture: 

Question: What, specifically, did your husband tell you about this agreement that he 
made with Mr. Pike? 

Answer: He said that Mr. Pike said that he would put up the electric fence, and he 
would, you know, run cattle on our property, and there wouldn't be any 
exchange of money. It would just keep the property from growing up. So it 
was just more or less to keep the property from growing up. And he let the 
cattle run on it and had a man come in. His name was Timmy South, 
about three times a week to feed the cattle when they weren't grazing. 

(Gladys Testerman Dep. 13:3-13:13). 

Question: 	 Was there anything - do you recall your husband telling you anything 
about changing the location of a road, or of an ancient roadway, between 
the Mclnarnay property, which Dr. Pike owned at the time, and the Bostic 
farm? 

Answer: 	 I don't recall. 

Question: 	 You don't recall any discussion about that, at all? 

Answer: 	 No. 

Question: 	 So the agreement, to your recollection, was really about your husband 
letting Dr. Pike run cattle onto the Bostic farm, in order to keep it from 
getting overgrown, and Dr. Pike putting in electric fence in order to keep 
the cows from running off? 
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Answer: That's basically what I remember about it. 

Question: And you don't remember anything else at all about it? 

Answer: Not really. 

(Testerman Dep. 14:5-14:23). 

Thus, as Mrs. Testerman's testimony illustrates, the Pikes and the Testermans came to 

an oral agreement to allow the Pikes to graze cattle on the Respondents' property. There was 

no evidence that the right of way was discussed, or the subject of any agreement. Mrs. Pike 

testified similarly. Mrs. Pike also testified that all oral discussions and agreements between 

herself, her husband, and Russell Testerman concerned only the grazing of cattle. When asked 

about these conversations, Mrs. Pike answered: 

Question: Did you ever have any written correspondence with Russell Testerman or 
Peggy Hall about the agreement to graze cattle on Ms. Hall's property? 

Answer: No. 

Question: And there was no written agreement-

Answer: No. 

Question: 	 So the only agreement that was made was the one that came about 
during the conversation that you and your husband had with Russell 
Testerman? 

Answer: Right. 


Question: And that was a one-time conversation? 


Answer: Basically, yes. 


Question: Were there any other later conversations? 


Answer: No. The other conversation when he asked us if we wanted to graze the 

rest of it. 

(Elizabeth R. Pike Dep. 13:11-14:2). 
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When specifically asked whether any conversations involved the right of way across her 

and her husband's property, Mrs. Pike responded as follows: 

Question: And during that conversation and the subsequent conversation you had 
with Russell Testerman about raising the cows on the remainder of the 
Hall property, there was never any mention of creating a right-of-way or 
roadway across the Mclnarnay farm? 

Answer: No. 

Question: There wasn't such a conversation? 

Answer: No. 

(Pike Dep. 16:21-17:5). 

Question: 	 Mrs. Pike, when you or your husband, or, to your knowledge, Mr. South, 
would use that gap in the fence to go onto Mrs. Hall's property, was it 
solely for the purpose of tending to the cattle on the property? 

Answer: Yes. 


Question: It was never to go through Mrs. Hall's property onto Linda Testerman's or 

further up the mountain? 

Answer: No. 

Question: So it was strictly just to -

Answer: Go back and forth, check on the cattle. 

Question: And was there any intent, on your part, to create a right of way or road 
where that gap of the fence had been put? 

Answer: No. 

Question: Not at all? 

Answer: No. 

(Pike Oep. 14:8-15:1). 

As the testimony of Mrs. Pike and Mrs. Testerman illustrates, the Pikes and the 

Testermans reached an oral agreement to allow the Pikes to graze cattle on the Respondents' 
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property. All of the conversations dealt exclusively with cattle grazing. There were no 

discussions pertaining to a right of way or the old roadbed. Respondents' predecessor, Gladys 

Testerman, admitted in her testimony that she doesn't recall ever crossing onto the Petitioners' 

property (Gladys Testerman Oep. at 1S:1-23; 16:15-18). 

Janice Gill testified at trial, who owned the Petitioners' property in the mid-seventies 

(Transcript at 96-97). She testified that she never saw anyone attempting to drive through her 

property to reach any properties to the rear. As far as she understood, the road that led up to 

her farm was the last farm, or the last property, on the roadway {Transcript at 99}. They raised 

calves and pigs. She didn't recall any roads crossing through the property. Nobody ever asked 

her to travel through the property. She knew the Testermans, and it was her understanding that 

they used Dropping Lick Road in order to access their property (Transcript at 99-100). 

David Crawford testified at trial, who, from 1994 to 2006, owned the property on both 

sides of the road at the beginning of the disputed roadway, where it meets route 219 {Transcript 

at 10S-105}. He lived on the property and knew both the Pikes and the Testermans. He 

testified that there were two gates on his part of the roadway and that he never once saw the 

Testermans, or any of their family members, using the road (Transcript at 105-106). He testified 

he was familiar with the roadway up to the Pike property and had traveled onto the Pike 

property. He stated that to his knowledge, there was never any active roadway during that 

period of time used by anyone to access the Respondents' property. He confirmed that the 

Pikes also had a gate blocking the roadway (Transcript at 107). Mr. Crawford corroborated 

other witnesses testimony that the Testermans accessed their property solely from Dropping 

Lick Road (Transcript at 108-109). 

Respondent Peggy Hall admitted that they maintained two gates on the roadway 

entering their property from Dropping Lick Road, and that no keys were given to the Mclnarnays 

- though that roadway would technically be the other end of the same ancient roadway 
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(Transcript at 168-169). Thus, the Respondents treated their end of the roadway where it meets 

Dropping Lick Road as their own private entrance, but then objected to the Petitioners doing the 

same. The evidence showed the jury that long ago the Respondents and their predecessors 

abandoned the ancient road running through Petitioner's property in favor of the opposite end of 

the road where it meets Dropping Lick Road. The old roadbed became grown up, forgotten, 

turned into ponds, fences, pasture, and in some places, lost to the human eye. Trash was piled 

up on one section. Pastures were fenced off. Fences were built, and subsequently cut to allow 

cows to graze. AII-the-while owners of the Petitioners' property testified they never once saw 

the Respondents attempting to travel through their property. A new road to the Petitioners' 

home was bulldozed, through no assistance of the Respondents, and thus even the Petitioners 

abandoned the old route in favor of a modern driveway entrance cut higher up onto the hill. 

That new road never extended to the Respondents' property. It ended at the Petitioners' home. 

The jury correctly concluded that the original 1908 right of way was abandoned. They 

further correctly concluded that there was insufficient evidence that the original right of way was 

moved to the Petitioners' driveway, or the alpaca field towards the cut in the fence. The only 

available evidence showed that the driveway was created solely by the Petitioners' 

predecessors, as a driveway to their home, and that it did not extend onto the Respondents' 

property line. The evidence showed that the route sought by the Respondents through the 

Petitioners' alpaca field was nothing more than a route to transfer cattle by Dr. Pike, who ran 

cattle on both parties' properties. There was no evidence of an agreement pertaining to a right 

of way between the Pikes and the Testermans. The Respondents held the burden of proof by 

clear and convincing evidence to establish any right of use over the driveway or the alpaca field. 

The burden was impossible given the testimony of Mrs. Testerman and Mrs. Pike that no 

agreement existed. 
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Therefore, the Circuit Court engaged in an abuse of discretion by assuming that there 

must be an admission in the record somewhere by the Respondents that they intended to 

abandon the 1908 right of way. The case law does state that mere non-use alone is insufficient. 

However, the evidence presented to the jury, including their own view of the property, showed 

obvious non-use coupled with other evidence of intent to abandon. In even the strongest 

abandonment case, there is never going to be evidence that is much different than the evidence 

shown to the jury in this trial. The primary evidence is going to relate to non-use. In some 

weaker cases, facts could show twenty years of non-use, but continued existence of the 

roadway. Of course, just because a landowner chose not to use the road for a period of time is 

not going to, alone, cause the right of way to be terminated by abandonment. But, if the 

roadway was destroyed, by the creation of a pond, allowed to grow up in trees, used as a trash 

dump, gated off, fenced off, and otherwise treated as being extinguished by both landowners, 

such evidence would be sufficient for a jury to make a finding of abandonment. The facts also 

proved termination by adverse possession, which was also alleged by the Petitioners. However, 

the Court chose to only send the abandonment option to the jury. Irregardless, sufficiency of the 

evidence was waived by the Respondents when they chose to send the case to the jury. 

CONCLUSION 

The Circuit Court erred in setting aside the jury verdict under Rule 59. Assuming that the 

Respondent objected to the sufficiency of the evidence prior to sending the case to the jury, 

then the Court could have, subject to appellate review, granted relief under Rule 50. Such a 

ruling would not result in a new trial on the issue of abandonment. It would result in judgment 

for the Respondents. The situation the parties find themselves in now, is a Court that has taken 

the position that judgment should be granted in favor of the Respondents. However, since the 

order could only have been issued under Rule 59, there must be a new trial. A circuit court 

cannot allow the issue of abandonment to go to a second jury when it has already ruled there 
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was no evidence of abandonment. It must issue judgment as a matter of law, which is the same 

result as a Rule 50 order. If the court does allow the abandonment issue to go to a second jury, 

then there isn't going to necessarily be anything different presented to the second jury, except 

maybe less evidence since some of the witnesses may be unavailable, in which case the trial is 

nothing more than a second bite at the apple for the Respondents. 

Adequate evidence was presented to the jury upon which they could have concluded 

that abandonment occurred. There was more evidence than mere non-use. The circumstances 

on the ground implicated the parties' intentions. They showed that neither landowner intended 

to use the roadway to access the Respondents' property ever again. Both landowners began to 

maintain separate gated entrances into their properties. The facts presented a difficult factual 

scenario for a jury to entangle, which they did. It would be improper to now second guess that 

decision. 

As such, the Petitioners respectfully request that the December 28, 2016 order setting 

aside the jury verdict be overturned, and that the jury verdict and ensuing judgment order be 

reinstated. 

Jo H. Bryan (WV Bar No. 10259) 
1 Main Street 

P.O. Box 366 
Union, WV 24983 
jhb@johnbryanlaw.com 
(304) 772-4999 
Fax: (304) 772-4998 
Counsel for Petitioner 
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