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IN THE cmCUIT COURT OF MONROE COUNTY, WEST VIRGINIA 

PEGGY T. BALL, and others 
Plaintiff, 

VS. CIVIL ACTION NO.: CC-32-2006-C-35 

ALLEN V. McINARNAY and ARLENE S. MdNARNAY 
Defendant. 

ORDER GRANTING PLAINTIFF'S MOTION FOR A NEW TRIAL 

Procedural History 

On September 6th, 2016, the parties appeared by counsel, on Plaintiff's Motion for 

Judgment a.s a Matter ofLaw or in the Alternative, Motion for a New Trial, pursuant to Rules 50 

and 59 ofWest Virginia Rules ofCivil Procedure, and argued in support of their respective 

positions, at which time the matter was taken under advisement. 

On the July 20, 2016, a jury was impaneled in the above styled case, which received 
. . 

evidence from the parties over two days. After hearing the evidence, the instructions oflaw, and 

the argument ofcounsel, the Jury deliberated and returned a verdict for the Respondents and 

against the Plaintiffs. Respondents' counsel prepared a final order which was filed the following 

day. On the 29th ofJuly, 2016, Plaintiffs filed a Motion for Judgment as a Matter ofLaw or in 

the Alternative Motionfor a New Trial pursuant to Rules SO and 59 ofWest Virginia Rules of 

Civil Procedure challenging the Jury's verdict. 

Prior to the jury trial the parties both filed cross-motions for summary judgment. Oral 

argument on the motions was held on the 1sl ofJune, 2015. On or about August 25th, 2015, the 

Court granted Plaintiffs' Motion/or Partial Summary Judgment holding that there was no 

genuine factual dispute as to the existence of the 1908 easement, and finding that the Plaintiff's 



had a dominant easement for ingress and egress, over the lands of the Defendants, created by 

grant, but that there was a material issue of disputed fact, about the exact location of the 

easement, and whether it had been terminated by abandonment by the Plaintiffs, or their 

predecessors in interest. 

At trial, Plaintiffs sought to prove that they were entitled to use an alternate path through 

Respondents' property, in lieu ofthe original location of the 1908 easement, this alternative 

location being along Respondents' driveway and then over a path through Respondents' field. 

Neither side disputed the best known original location ofthe 1908 easement. Respondents 

sought to prove that the 1908 easement was terminated by abandonment, by Plaintiffs, or their 

predecessors in interest. All burdens of proof were by clear and convincing evidence. 

Plaintiffs did not move for judgment as a matter of law following the close ofevidence 

and the case went to the Jury. Following an hour or more ofdeliberation, the Jury returned a 

verdict finding that the right ofway to the Plaintiffs' property, over the Respondents' property, 
. . 

was terminated by abandonment and that the Plaintiffs no longer have a right ofway over the 

Respondent's property. 

The Plaintiffs now challenge the verdict under Rules 50 and 59 ofthe West Virginia 

Rules ofCivil Procedure which provide for arenewal ofmotion for judgment as a matter oflaw 

after trial, and a motion for a new trial, respectively. 

Statement of Facts 

Prior to trial, the Court granted summary judgment for the Plaintiffs on the issue of the 

existence of the original easement, created by the 1908 deed, The Court made no findings as to 



its exact current location, or whether it had been extinguished by abandonment, as there appeared 

to be a material issue ofdisputed fact on these issues. 

At trial, the Defendants put on an extensive amount ofevidence, tending to show that the 

Plaintiffs, or their predecessors in interest, have rarely used the roadway over the Defendant's 

property, and that they nonnally accessed their property by means of another roadway, across 

property belonging to third parties, at least some of which are related to the Plaintiffs. Although 

the exact nature of the Plaintiffs' right to the use of this other roadway is not clear, it would 

appear to be a pennissive use, as there was no evidence that tbe Plaintiff had any legally 

enforceable means of access to their property, created by a grant or other writing, over any third 

party, and that the only deeded access is across the lands currently belonging to the Defendants. 

Although the Plaintiff's conceded that they rarely used the roadway across the lands of 

the Defendants, there was no evidence that they, or their predecessors in interest, had the intent 

to abandon this easement, and in fact, the testimony was that the Plaintiffs always intended to 

retain and improve this means ofaccess to their property, as it was closer to the main highway. 

At most, the evidence produced by the Defendants, went to the issue of nonuse of the roadway in 

question, but the Defendants failed to prove by clear and convincing evidence that the Plaintiffs, 

or their predecessors in interest, bad ever had any intention to abandon the easement created by 

the 1908 deed. 

After the parties presented their evidence, the Jury was charged with the applicable law, 

heard the closing arguments, and retired to the jury room. The Jury returned a verdict in which 

they found the 1908 right of way to Plaintiffs' property, over the Respondents' property, bad 

been terminated by abandonment, and that the Plaintiffs have no easement of right of way over 

the Respondent's property. 



Conclusions of Law 

It is clear that under West Virginia Law nonuse ofa right of way alone, is insufficient to 

prove abandonment. Rather, 

Abandonment of an easement ..... is a question of intention that may be proved by 
nonuse, combined with circumstances which evidence an intent to abandon the 
right. It is the burden of the party asserting the absence ofan easement by 
prescription to prove abandonment by clear and convincing evidence. 

Strahin v. Lantz, 193 W. Va. 285,286,456 S.E.2d 12, 13 (1995). 

In detennining whether there is sufficient evidence to support a jury verdict the 
Court should: (1) consider the evidence most favorable to the prevailing party, (2) 
assume that all conflicts in the evidence were resolved by the jury in favor of the 
prevailing party; (3) assume as proved all facts which the prevailing party's 
evidence tends to prove; and (4) give to the prevailing party the benefit of all 
favorable inferences which reasonably may be drawn from the facts proved. 

Orrv. Crowder. 173 W. Va. 335,339,315 S.E.2d 593,597 (1983). 

In detennining whether the verdict of a jury is supported by the evidence, every 
reasonable and legitimate inference, fairly arising from the evidence in favor of 
the party for whom the verdict was returned, must be considered, and those facts, 
which the jury might properly find under the evidence, must be assumed as true. . . 

Fredeking v. Tyler, 224 W. Va. 1,6,680 S.E-2d 16,21 (2009) 

A motion for a new trial is governed by a different standard than a motion for a 
directed verdict. When a trial judge vacates a jury verdict and awards a new trial 
pursuant to Rule 59 ofthe West Virginia Rules of Civil Procedure, the trial judge 
has the authority to weigh the evidence and consider the credibility ofthe 
witnesses. If the trial judge finds the verdict is against the clear weight of the 
evidence, is based on false evidence or will result in a miscarriage ofjustice, the 
trial judge may set aside the verdict, even ifsupported by substantial evidence, 
and grant a new trial. A trial judge's decision to award a new trial is not subject to 
appellate review unless the trial judge abuses his or her discretion. 

Gum v. Dudley, 202 W. Va. 477,482,505 S.E.2d 391, 396 (1997) 

In the instant case, the Court FINDS that the evidence is insufficient to support the jury 

verdict under Rule 59, concerning Plaintiffs' abandonment of the 1908 right of way. While 

there was ample evidence at trial concerning nonuse of the right ofway, there was no evidence 



regarding intent to abandon by the Plaintiffs. Without proof of intent to abandon, there can be no 

abandonment. 

The question then before the Court is to detennine whether to grant Plaintiffs' Rule SO(b) 

and Rule 59 motions, for judgment as a matter oflaw, or in the alternative, for a new trial, setting 

aside for the moment the question as to whether the evidence is sufficient to support the verdict 

in connection with the Rule 50 motion. 

Rule 50(b) ofthe West Virginia Rules of Civil Procedure provides for a post-trial 

opportunity to renew a motion for judgment as a matter oflaw within 10 days ofa judgment's 

entry; 

If, for any reason, the Court does not grant a motion for judgment as a matter of 
law made at the close ofall the evidence, the Court is considered to have 
submitted the action to the Jury subjeet to the Court's later deciding the legal 
questions raised by the motion. The movant may renew the request for judgment 
as a matter oflaw by filing a motion no later than 10 days after entry of judgment 
and may alternatively request a new trial or join a motion for a new trial under 
Rule 59. 

W. Va. R Civ. P. SO(b). Thus, the statute plainly states that in order to make a renewed Rule 

SO(b) motion a party must have made a Rule 50 motion for judgment as a matter oflaw during 

the tria1. Because in the instant case the Plaintiffs failed to make a Rule SO motion during trial, 

they are estopped from making a renewed Rule 50(b) motion at this time and the Court is 

powerless to consider it. The question then oftbe sufficiency ofthe evidence to support the 

verdict in connection with the Rule 50 motion is, as such, moot. 

Tumingnow to Plaintiffs' motion for a new trial, Rule 59 of West Virginia Rules of Civil 

Procedure provides: 

A new trial maybe granted to all or any of the parties and on all or part ofthe 
issues (1) in an action in which there has been a trial by jury, for any of the 
reasons for which new trials have heretofore been granted in actions at law; and 
(2) in an action tried without a jury, for any ofthe reasons for which rehearings 
have heretofore been granted in suits in equity 



W. Va. R. Civ. P. 59(a). The same rule further provides that "any motion for a new trial shall be 

filed not later than 10 days after the entry of the judgment." W. Va. R. Civ. P. 59. Nothing in 

the statute requires that a prior Rule 59 motion must be made prior to the case being sent to the 

Jury as Rule 50(b) requires for renewed Rule 50 motions. Moreover, nothing requires a party 

making a Rule S9 motion, to have made a Rule 50 motion prior to moving for a new trial 

pursuant to Rule 59. 

In the instant case the Court FINDS the verdict is against the clear weight of the evidence 

and will result in a miscarriage ofjustice and, as such, that grounds for a new trial exist and that 

the Plaintiffs' Rule 59 Motion for a New Trial should be granted. 

Accordingly it is hereby ORDERED and ADJUDGED as follows: 

1. 	 The jury verdict previously rendered shall be set aside and a new trial 

GRANTED, on the issue of whether the easement ofright ofway, created by 

the 1908 deed, has been terminated by abandonment by the Plaintiffs, or their 

predecessors in interest, and if not abandoned, its exact current location. 

2. 	 The parties are directed to appear for a scheduling conference, for the purpose 

ofobtaining a new trial date. 

3. 	 The Clerk is directed to provide a certified copy of this Order to the following 

individuals or entities, ifnot registered for electronic notification: Plaintiff, 

Defendant, and any counsel ofrecord. 

Dated December 27, 2016. 

ROBERT A. IRONS, CIRCUIT JUDGE 



