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RESPONDENTS' STATEMENT OF THE CASE 

I. Respondents' Claims and History of Litigationl 

Pursuantto the authority provided by W. Va. R.A.P. 10(d), Respondents James J. and Carol 

Muto (hereafter, "Respondents") state the following, in an effort to present this Court with the 

complete picture of the evidence which led to the jury's verdict in favor of Respondents and the 

Circuit Court of Harrison County's (Marks, J.) decision to deny FirstEnergy Generation, LLC's 

("Petitioner") post-trial motions for a renewed motion for judgment as a matter of law, a new trial 

and motion to alter or amend the judgment. 

Petitioner's Statement of the Case asserts that James J. Muto ("Muto"), and others, were in 

charge of "manning the control room," at the facility. See, Brief of Petitioner, (hereafter, 

"Petitioner's Brie!'), at p. 6. In reality, Muto's job responsibilities as an equipment watch required 

him to check equipment throughout the facility, including the equipment in the silo where Muto 

ultimately suffered his injuries. See, Appendix (hereafter, App., ----.J at 1437:7-24; 1440:10-17; 

1524:22-24; 1525:1-6. Petitioner further states that no one asked Muto to inspect the fly ash rotary 

feeder and that he made the decision himself to enter the silo. Petitioner's Brief, at p. 9. The 

evidence at trial confirmed that the crew working in the silo: (1) requested that someone from the 

control room come to the silo to address the dusting condition; and (2) requested that the train be 

shut down, which would have eliminated the dusting condition in the silo. App., 1652:11-17; 

1176:11-12; 22-24; 1567:21-1568: 10; 1628:23-1629:2. Jim Harley ("Harley"), Muto's supervisor, 

made the conscious decision to deny the request to shut down the train, thus exposing Muto to the 

hazardous dusting conditions in the silo. App., 1568:4-8; 1909 ("Order Denying Defendant's 

Renewed Motionfor Judgment as a Matter ofLaw; Motionfor a New Trial and Motion to Alter or 

Amend Judgment") (hereafter, "Order "). 

1 Carol Muto's only claim was for loss of consortium. 
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Petitioner further asserts that no management employees were aware that the conditions in 

the silo had worsened. Petitioner's Brief, at 5. The circuit court's Order denying Petitioner's post

trial motions confIrmed John Burton ("Burton"), a forty-one year employee of the plant working 

on the crew that was forced to evacuate the silo, "absolutely" agreed that the dusting conditions 

constituted a hazardous condition. App., 617:20-23; App., 1908 at 1 29 (Order).2 Tim Eakle 

("Eakle"), the S02 operator relieved by Muto agreed that the dusting condition could constitute a 

hazardous condition. App., 1653:22-24; 1908-09, 1 29 (Order). Jody Dragich ("Dragich"), the 

plant safety director, agreed the dusting conditions were a hazardous condition. App., 673: 18-24. 

Dave Bizzak ("Bizzak"), Respondent's liability expert, relying on the statements and testimony of 

Petitioner's witnesses, testifIed that the dusting conditions constituted a hazardous condition 

pursuant to industry standards. App., 859:21-24; 864:7-14; 1916; 169 (Order). The circuit court 

found that this statement was confIrmed by John Rapp ("Rapp"), a management level employee 

of Petitioner, who was the supervisor of the crew working in the silo on the date of the incident. 

App., 1917; 178 (Order); App., 946:13-15; App., 988:19-20. 

The jury heard Eakle testify that the crew in the silo called the control room and requested 

that someone come to the silo due to a dusting condition. App., 1652:11-17. Following Muto's 

arrival in the control room, he testifIed that "maintenance was complaining about a dusting 

problem where they were working, up in number one fly ash silo. And they said that they would 

- they would like someone to go up there and take a look at it." App., at p. 1445:13-17. 

Thomas Hamilton ("Hamilton") was part of the crew working to replace the rotary feeder. 

He testifIed that after the morning break on January 22,2016, he called James in the control room 

and requested that the train be shut down due to the dusting conditions in the silo. See, App., 

2 The circuit court's Order also found that at trial, Burton confmned his previous deposition testimony 
where he testified that he informed his supervisor, Rapp, about his concerns with the train running while 
the replacement of the rotary feeder was being completed. App., 623:23-24; 624; 297:1-8. Burton also 
testified that he could not figure out why this project was not completed on a weekend, when the train would 
have been shut down. App., 298:13-20. 
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1176:11-12; 22-24 App., 1567:21-1568:10; 1628:23-1629:2. James testified that he called Harley 

and told him that the crew was getting ready to make the lift and that it was "extremely dusty" and 

that a request had been made to shut down the train. App., 1568:4-8. Rapp agreed Harley knew 

about the hazardous dust condition in the silo at the time Hamilton called James to request the train 

be shut down. App., 950:6-14. The request was denied by Harley, who instead wanted to try 

alternative measures to reduce the dusting. App., 1909, ~ 33 and ~ 47 (Order). 

The jury heard testimony that significantly conflicted with Harley's testimony about his 

actions following the report to shut the train down due to the dusting conditions. Acknowledging 

his statement following the accident, Eakle had conversations in the control room with both Muto 

and Harley and the discussion involved what could be done to correct the dusting problem in the 

silo. App., 1666: 1; 5-12. Eakle did not dispute that in the statement he gave just after the incident 

that shutting down the train was discussed. App., 1666:11-13; App., 1905, ~ 14. (Order). James, 

who was also in the control room, had no hesitation testifying that Harley was in the control room. 

App., 1574:22-24; 1575:1-2; 1912, ~ 52 (Order). At first, Harley testified that he was never in the 

control room; then he testified that he "could have been" in the control room. Eakle testified that 

when he walked out of the control room with Muto, he assumed that Muto was "headed up there 

to check out what the maintenance men - the fly ash, what they called down, they needed 

somebody to check on. I just assumed that was where he was headed." App., 1658: 1-9. 

Petitioner also asserts that Muto undertook an unsafe action when he entered the silo to 

investigate the dusting condition and he was not directed to do so. Petitioner's Brief, at pp. 8-10. 

Eakle testified that the crew in the silo requested someone to travel to the silo to investigate the 

situation. It also ignores Muto's job responsibilities, which included the equipment in the silo. 

Concerning the actions Muto took after entering the silo, Petitioner's employee handbook 

mandates yellow caution tape is only to be used in "minor hazard situations where a non-immediate 

or potential hazard or unsafe practices presents a lesser threat or employee injury." App., 1708, 

3 




citing section 301.8. Petitioner's safety manual states: "RED - DANGER signs shall be used in 

major hazard situations, where an immediate threat of death or serious injury exists. Danger 

barriers shall not be crossed by unauthorized employees." App., 1707, citing section 301.7. Muto 

testified that he would not have crossed any red tape because it would have signified an extreme 

hazard on the other side. App., 1532:9-12. Muto entered the silo and encountered yellow tape that 

only indicated a "minor hazard situation." With the dusting occurring at that time, Muto logically 

concluded the dusting was the hazard for which the yellow tape was utilized. App., 1532:17; 

1533: 16. Petitioner's manual also required that "signs shall be posted to briefly identify the hazard 

present ... when barricadeslbarriers are established, informational signs shall be posted." App., 

1707, citing section 301.5 (emphasis added). There was no signs erected in the silo, let alone a 

sign that described the life-threatening situation that Muto encountered. 

SUMMARY OF ARGUMENT 

Initially, Respondents renew the arguments contained in their previously filed motion to 

dismiss Petitioner's appeal. Petitioner has failed to cite or challenge any specific fmdings of fact 

and conclusions oflaw from the circuit court's Order denying Petitioner's post-trial motions. This 

necessitates a denial of the relief requested in Petitioner's appeal. Petitioner's failure to utilize the 

correct standard ofreview for its assignments oferror also requires dismissal ofPetitioner' s appeal. 

I. 	 There Was Significant Evidence of Petitioner's Actual Knowledge of the Dusting 
Condition in the Silo and Muto's Intentional Exposure to the Hazardous Condition 

A. 	 Harley Was Placed on Notice that the Silo Was "Extremely Dusty" and He 
Denied the Crew's Request to Shut Down the Train to Reduce Dusting 

The evidence confirmed multiple witnesses at trial verified that the dusting conditions in 

the silo at the time ofMuto's injuries constituted a hazardous condition. See, Testimony ofDragich, 

James, Eakle, Hamilton, Rapp, discussed supra and infra. The jury also heard evidence that 

Harley, Muto's supervisor, was asked to shut down the train because it was "extremely dusty." 

App., 1568:4-8. It was undisputed that shutting down the train would have eliminated the 
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hazardous dusting condition and eliminated the need for Muto to enter the silo. Harley did not 

shut down the train. App., 1912, at ~ 47 (Order). 

Eakle and James testified that Harley was present in the control room with Muto and he 

was involved in discussions about whether to shut the train down. App., 1574:15-18; 1664:22-24; 

1666: 1-10. The circuit court found that Harley also knew that the grating was going to be removed 

as part of the removal of the rotary feeder prior the date of Muto' s injuries. App., 1909; ~ 31 

(Order). Harley admitted that visibility was a potential problem when there is dusting and he also 

received direct information that the crew wanted to shut the train down because it was becoming 

"extremely dusty." App., 1630:6-9; App., App., 1568:4-8; App., 1909; ~ 33 and 1911 ~ 44 (Order). 

Moreover, Petitioner's own safety policies required management level employees, such as Harley, 

to stop and reevaluate working conditions when there are changed circumstances. Had Harley 

followed Petitioner's safety policies, Muto would not have been injured. The circuit court was 

correct to fmd that evidence at trial supported Petitioner's "actual knowledge" of the hazardous 

dusting condition. App., 1911-12, ~ 46. 

B. 	 The Evidence Established that Muto Was Intentionally Exposed to the 
Hazardous Dusting Condition 

The circuit court's Order noted that James believed Harley knew that Muto was going to 

the silo when Muto left the control room. App., 1617:17-19; App., 1914 ~ 62 (Order). Muto 

testified that he believed James knew he was going to the silo. App., 1530:20-22; App., 1914 ~ 

62. James provided a statement to the root cause team directly after the accident, in which he 

noted that Muto left the control room to head to the silo. App., 1581:1-21; App., 1914~ 60 (Order). 

Harley testified that when he went to the pug mill floor and did not find Muto that he "knew" the 

next place to look was the silo. App., 1637:12-15; 1910, ~ 39 (Order). He also testified that if 

Muto did not discovery anything on the pug mill floor, he would have proceeded to the silo. App., 

1639:1-2. 1910 ~ 40 (Order). The circuit court's order further demonstrated the contradictory 

testimony offered by Harley on a multitude of subjects including whether he went to the control 
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room following the request to shut down the train and his knowledge about whether the grating 

would be taken out for replacement of the rotary feeder. App., 1910, fn. 7 (Order). Muto's job 

responsibilities encompassed taking care of the equipment that was responsible for reducing and 

eliminating the dusting conditions in the facility. His job involved investigating and finding out a 

problem before he did anything. App., 1919, ~ 87 (Order). Consequently, there was ample 

evidence for the jury to fmd that Petitioner intentionally exposed Muto to hannful conditions in 

the silo. 

II. 	 The Jury Instructions Were a Correct Statement of the Law Based on the Evidence 

Petitioner's contention that the jury instructions were an incorrect statement of the law is 

meritless as the trial record confirms Muto did not "create" any hazardous condition through a 

failure to adhere to Petitioner's safety protocol. Muto did not "create" the hazardous dusting 

condition or removal of the grating and the jury instructions correctly noted that Muto's actions 

could be considered in the context of whether Petitioner had actual knowledge and intentionally 

exposed Muto to those conditions. 

III. 	 Respondents' Expert Economist Correctly Relied on the Testimony of Medical 
Providers to Determine Muto's Lost Wages Due to His Permanent Cognitive Injury 

Petitioner's argument that Respondents' expert economist should have been prohibited 

from testifying about Muto's lost wages is also without merit. Dan Selby (Selby) premised his 

figures on the permanent cognitive impairment suffered by Muto. This information was presented 

from multiple physicians that treated Muto following his injury. The jury heard the medical 

providers state that Muto could not return to his previous employment as a result of his permanent 

cognitive impairment, but that it was possible for Muto to undertake some other form of 

employment. Selby's figures were derived from studies that have been accepted in other courts 

related to the impact on future employment as a result of cognitive impairments. Petitioner chose 

not to call a rebuttal expert to challenge Selby's opinions. Petitioner's argument that it should be 
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entitled to a new trial because Selby's figures were not premised on sufficient evidence is without 

merit. 

IV. The Jury's Award of Damages Was Supported by the Evidence 

The jury's award oflost wages was admittedly higher than the figures provided by Selby. 

Selby testified that Muto's pre-injury earning capacity was $632,882.00. The circuit court's Order 

noted that these numbers were not challenged or otherwise refuted by Petitioner. App., 1920, ~ 93. 

The jury's award of $695,000.00 was not so high to shock the conscience or otherwise warrant 

remittitur. Furthermore, it is not this Court's role to second guess the jury, who easily could have 

determined that Muto may have worked through age 67 or 68, whereby Selby relied on a 

conservative estimate of Muto only working through age 66. 

V. The Verdict Was Supported by the Evidence and There is No Basis for a New Trial 

The jury's verdict properly considered the evidence and found that Petitioner had acted 

with deliberate intent. The jury instructions were a correct statement of the law because Muto did 

not create the hazardous conditions in the silo and Muto was acting in the scope of his assigned 

job responsibilities. Selby's lost wage figures were premised on the testimony of the Muto's 

medical providers, who testified that he could not return to his previous employment. There is 

also no support for a new trial because the jury's lost wages were slightly higher than the figures 

provided by Selby. Petitioner's request to overturn the circuit court's denial ofits renewed motion 

for judgment as a matter of law and request for a new trial should be denied. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents agree with Petitioner to the extent that there are no novel issues of law raised 

in this appeal, pursuant to W. Va. R.A.P. 19. Respondents do not believe oral argument is 

necessary as the jury's findings hinged on the factual testimony and evidence presented at trial. 

Respondents believe that this case is appropriate for issuance ofa memorandum decision, pursuant 

to W. Va. R.A.P. 2I(c). Petitioner's appeal involves (1) no substantial question oflaw; (2) there 
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is no prejudicial error considering the applicable standard of review for Petitioner's assignments 

oferror; and (3) because of Petitioner's failure to properly raise issues in its appeal and utilize the 

correct standards ofreview, other just cause exists for issuance ofa memorandwn decision denying 

Petitioner's requested relief. 

ARGUMENT3 

I. 	 Petitioner's Motion for Judgment as a Matter of Law was Correctly Denied Because 
the Jury Correctly Found Petitioner Had Actual Knowledge of the Hazardous 
Dusting Condition and Intentionally Exposed Muto to the Condition 

A. 	 Standard ofReview 

"The appellate standard of review for an order granting or denying a renewed motion for 

ajudgment as a matter oflaw after trial pursuant to Rule 50(b) of the West Virginia Rules ofCivil 

Procedure is de novo." Fredekingv. Tyler, 224 W. Va. 1,5,680 S.E.2d 16 (2009). Further, 

When this Court reviews a trial court's order granting or denying a renewed motion 
for judgment as a matter of law after trial under Rule 50(b), it is not the task of this 
Court to review the facts to determine how it would have ruled on the evidence 
presented. Instead, its task is to determine whether the evidence was such that a 
reasonable trier of fact might have reached the decision below. Thus, when 
considering a ruling on a renewed motion for judgment as a matter oflaw after trial, 
the evidence must be viewed in the light most favorable to the nonmoving party. 

Id., citing syllabus point 2, Alkire v. First Nat. Bank ofParsons, 197 W.Va. 122,475 S.E.2d 122 

(1996). Since this case involves the denial of such motion, the circuit court's ruling will be 

sustained unless only one reasonable and contrary conclusion can be made. Gillingham v. 

Stephenson, 209 W. Va. 741, 745, 551 S.E.2d 663, 667 (2001). This Court owes deference both 

to the trial judge and the jury since both have had "the opportunity to observe the witnesses and to 

3 Respondents renew their arguments that Petitioner's appeal should be dismissed because of Petitioner's 
failure to properly challenge (or even cite) to the Order denying its post-trial motions. Respondents also 
reassert denial of Petitioner's appeal is appropriate because Petitioner did not cite to the correct standard of 
review. These arguments were raised in Respondents' motion to dismiss. Respondents reassert the 
arguments contained in their motion to dismiss as if restated herein. 
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consider the evidence in the context of a living trial rather than upon a cold record." Taylor v. 

Elkins Home Show, Inc., 210 W. Va. 612,613-14,558 S.E.2d 611, 612-13 (2001). 

B. 	 The Trial Testimony and Evidence Contained Evidence Supporting Petitioner's 
Actual Knowledge ofthe Hazardous Dusting Conditions. 

1. 	 Muto 's Job Responsibilities Included Checking Equipment in the Silo. 

Petitioner's Briefexplicitly and implicitly attempts to portray Muto as an unsafe employee 

that contributed to his own injuries by entering the silo. Muto had previously received the award 

for the safety employee of the year for the facility where the incident occurred that lead to this 

civil action. App., 1543:22-23. He had also received additional safety awards while working at 

the facility where he was injured. App., 1549: 1 0-11. It is critical for this Court to acknowledge 

that Muto's job responsibilities involved checking the equipment in the facility, including the 

equipment in the silo, where he was injured. App., 1437:7-24; 1440:10-17; 1524:22-24; 1525:1

6. James was the control room panel operator on January 22, 2013. App., 1559:12. He testified 

that Muto would have been responsible for monitoring equipment, including rotary feeders and 

equipment in the silo. App., 1559:24; 1560:1-5; 1562:4-9. Muto'sjob was to figure out the source 

of the dusting problem. The source of the problem, the dusting, was in the silo, beyond the 

improper yellow caution tape and cable come along. 

2. 	 The Jury was Presented Convincing Evidence of Petitioner's "Actual 
Knowledge" ofthe Dusting Conditions in the Silo. 

Petitioner's Brief concedes that the primary challenges raised in its appeal are the same 

issues that were contested at trial - whether Petitioner had actual knowledge of the hazardous 

dusting condition and was Muto was intentionally exposed to the specific unsafe working 

condition. See, W. Va. Code § 23-4-2(d)(2)(ii). 

Petitioner's Brief boldly, but incorrectly, asserts that no management employees of 

Petitioner had "actual knowledge" of the "extent" of the hazardous dusting conditions in the silo 

and that the grating had been left open in the silo. See, Petitioner's Brief, at pp. 14-15. Petitioner 

asserts that the second element of Respondents' deliberate intent claim was not satisfied by the 
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evidence at trial. ("[t]hat the employer, prior to the injury, had actual knowledge of the existence 

of the specific unsafe working condition ..."). See W. Va. Code § 23-4-2(d)(2)(ii)(B). 

A careful review ofPetitioner's Brief establishes that Petitioner's is attempting to conflate 

the issue ofknowledge ofthe dusting condition with knowledge that the grating had been left open. 

See, Petitioner's Brief, at pp. 14-16. The focus on the issue ofthe management's actual knowledge 

of the open grating ignores the hazardous dusting condition in the silo that caused the crew to 

evacuate the silo. The focus on the "extent" of the dusting and the knowledge of the open grating 

collectively form a red herring. The trial transcript established Petitioner's employees, both 

management and non-management, including the plant's safety director, agreed that the dusting 

conditions in the silo constituted a hazardous condition, irrespective of the removal of the grating. 

Further, Muto' s supervisor, Harley, denied a request to shut down the train following a report from 

James that it was "extremely dusty" thereby forcing the crew to evacuate the silo before it could 

replace the grating. App., 1568:4-8. Petitioner argues that: 

the dusting condition initially reported by Tom Hamilton to Seth James was not the 
specific unsafe condition to which Respondents alleged that FirstEnergy 
deliberately exposed Mr. Muto. Rather, Respondents alleged that the near zero 
visibility dust conditions which ultimately resulted in the maintenance crew 
evacuating the silo constituted the specific unsafe condition ... 

Petitioner's Brief, at p. 18. Petitioner would have this Court believe that the hazardous condition 

materialized when the silo was evacuated with the grating still out. To the contrary, it was the 

dusting condition that forced the crew to evacuate the silo. Consequently, it was the dusting 

condition, at the time of the conversations between James and Harley that constituted the 

hazardous condition and satisfied the "actual knowledge" requirement for purposes of the second 

element of Muto's deliberate intent claim.4 The timing of Muto's entry into the silo is irrelevant. 

This Court has repeatedly held that "we simply cannot condone any employer's attempt to avoid 

4 Petitioner also asserts that "when Mr. Muto arrived at the flyash silo door, he encountered dusting 
conditions beyond what he anticipated when he left the control room." Petitioner's Brief, at p. 18. Besides 
implicitly conceding that Petitioner knew that Muto was going to the silo when he left the control room, 
there is no evidence supporting this contention and Petitioner did not cite to any portion of the record. 
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an otherwise viable deliberate intent action by conducting itself' like the proverbial ostrich who 

sticks his head in the sand to avoid seeing the obvious[.]''' McComas v. ACF Indus., LLe, 232 

W.Va. 19,26, 750 S.E.2d 235,242 (2013) citing Ryan v. Clonch Industries, Inc., 219 W.Va. 664, 

674, 639 S.E.2d 756, 766 (2006) (overruled on other grounds). Based on the request Harley 

received to shut the train down because it was "extremely dusty," there was sufficient evidence for 

the jury to find Petitioner had actual knowledge. 

As previously noted, Burton, who was working with the crew that evacuated the silo and 

"absolutely" agreed that the dusting conditions constituted a hazardous condition. App., 617:20

23; App., 1908 at ~ 29 (Order). Eakle, the S02 operator relieved by Muto, agreed that the dusting 

condition constituted a hazardous condition. App., 1653:22-24; 1908-09, ~ 29 (Order). Dragich, 

the plant safety director, agreed the dusting conditions were a hazardous condition. App., 1001: 18

24. James testified that the process of replacing the rotary feeder without shutting down the train 

would create dust and could lead to a situation where "[y]ou can't hardly see anything." App., 

1570:22-23. Bizzak, Respondent's liability expert, relying on the statements and testimony of 

Petitioner's witnesses, testified that the dusting conditions constituted a hazardous condition and 

violated industry standards. App., at p. 859:21-24; p. 864:7-14.5 The circuit court's Order noted 

that Bizzak's testimony went unrebutted at trial, as Petitioner did not call a liability expert. App., 

1916; ,-r 69 (Order) (quoting Bizzak trial testimony at App., 859:24; 860:1-6). The circuit court 

found that this statement was confirmed by Rapp, a management level employee, who was the 

supervisor of the crew working in the silo. App., 1917; ,-r 78 (Order); App., 946:13-15. ("Yes, the 

5 Similar to trial, Petitioner attempts to rebuke Bizzak's opinions through his confusion on the location of 
the rotary feeder. See, Petitioner's Brief, at pp. 21-22. Bizzak testified that the applicable OSHA standards 
for elevated work surfaces where there is going to be an opening requires that someone should be attending 
the open hole at all times. App., 854:2-11. There would also need to be barricades erected around the 
opening and a top rail and mid-rail erected around it. App., 854: 12-14. Bizzak further testified that there 
should have been red danger tape and a placard describing the danger utilized instead of the yellow tape 
utilized by Petitioner. App., 867:2-8. The red tape indicates a potential of serious injury. App., 855:13-22. 
Bizzak noted that the barricade utilized by Petitioner did not comply with OSHA standards. App., 855:9: 12; 
857:5-10. Again, Bizzak's testimony on all of these significant issues went unrebutted at trial. 
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dust did cause a hazard, yes."), See also, App., 988:19-20 ("The dust did create a hazardous 

condition. Yes, sir."). 

Against this overwhelming and unrefuted backdrop of evidence demonstrating the 

hazardous dusting condition, Petitioner argues that no one from management was aware of the 

hazardous dusting condition. 6 However, Bizzak testified, in response to a question on cross

examination by Petitioner about whether Petitioner had "actual knowledge" concerning whether 

Muto was going to be on the second floor of the platform, that Petitioner's root cause report stated 

Muto was sent out to investigate the cause of the dusting. App., 892:7-14. Bizzak noted that he 

would expect an employee who was sent out to investigate to look for the source of the dusting. 

App., 893:18-24; 894:15-17. It is not disputed that Muto went to the control room to meet with 

Eakle and relieve him as equipment watch. Eakle testified he: 

remember[ed] Seth [James] picking up the intercom, or the page phone, and he 
turned around and he looked at me and J.J [Muto]. ... And he said that the - said, 
maintenance men that were working in that silo, called down, and said they had a 
dusting problem up there. They wanted somebody to come take a look at it, see 
what was going on. 

App., 1652:11-17. Eakle confirmed that the crew in the silo initially wanted someone there to 

come up and take a look at the situation. App., 1654:1-3; p. 1660:18-22. Muto testified that 

"maintenance was complaining about a dusting problem where they were working, up in number 

one fly ash silo. And they said that they would - they would like someone to go up there and take 

a look at it." App., atp.1445:13-17. 

Hamilton was on the crew working to replace the rotary feeder. He testified that after the 

morning break on January 22, 2016, he called James in the control room and requested that the 

train be shut down due to the dusting conditions in the silo. App., 1176:11-12; 22-24. Eakle 

6 The unsound basis of Petitioner's argument to avoid the "actual knowledge" is conftrmed by Petitioner's 
Brief. The argument heading at page 18 of the Brief, states: "3. [Petitioner's] management was unaware 
that the dusting conditions inside the silo worsened, creating nearly zero visibility condition. " The fIrst 
sentence of the following paragraph states: "Mr. Harley was of course aware that there was a dusting 
condition inside the silo and that the maintenance crew had requested that a piece of equipment be shut 
down to alleviate the dusting condition." Petitioner's Brief, at p. 18 (emphasis added). 
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testified that he had been involved in previous instances where he had asked for a train to be shut 

down. App., 1659:1-3. In those instances, the train was shut down. App., 1659:4-5. Eakle also 

had previous instances where he asked for a train to be shut down for a safety issue and the train 

was shut down. App., 1659:6-10. Eakle was unaware ofany previous instances where management 

had declined a request to shut a train down as a result of a safety issue. App., 1659:11-14. His 

testimony established that the dusting conditions on the date of the accident were not a unique 

occurrence and there was widespread acknowledgement that shutting the train down was the 

appropriate course of action. 

Burton testified that there would have been minimal dust if the train had been shut down 

while they were replacing the rotary feeder. App., 622:21-24; 623:4-5, 7-8. Burton further testified 

that after the accident, he informed the root cause investigative team that Petitioner was placing 

production over safety with the way this job was undertaken. App., 648:18-24; 649:1-3. Dragich 

agreed that it was Harley's job to think ofthe worst case scenario when Muto went up to investigate 

the dust condition. App., 1017:3-9. Ed Murphy, another management employee of Petitioner, 

agreed Harley had an obligation to determine the hazards when the conditions changed. App., 

804:7-11. Muto confmned Petitioner required a pre-job brief to be completed if there was a change 

and it was the supervisor's responsibility to make sure the employees were made aware of it. App., 

1447:14:23. There was no pre-job brief prepared by Harley, after receiving information about the 

hazardous dusting condition. Petitioner's liability expert, Bizzak testified that if Harley knew 

about the dusting conditions, Muto should not have been sent to investigate anything until the train 

and screw were shut down. App., 865:2-7; 865:19-24; 866:1-6. The jury also heard that Petitioner 

issued a "letter of expectation" following the incident, which stated that Petitioner's investigation 

found that the "job should have been stopped to reassess and respond appropriately to changed 

conditions, especially the fugitive dust. App., 1116:7-24; 1117:1-2. The letter further stated that 

these actions could "prevented" or minimized the impact of the incident. App., 1116:17-19. 
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This Court has previously confirmed that the actual knowledge prong ofa deliberate intent 

claim may be satisfied when there is a violation of a specific "rule" that imposes a duty upon an 

employer. See, Syl. pt. 3, McComas v. ACF Indus., LLC, 232 W. Va. 19, 750 S.E.2d 235, 236--37 

(2013). Further, "[w]hen a safety statute, rule or regulation, or a commonly accepted and well

known safety standard within the industry or business, imposes a specifically identifiable duty to 

inspect upon the employer, and the inspection would have revealed the specific unsafe working 

condition, the employer may be found to have had actual knowledge ofthe specific unsafe working 

condition within the meaning of this State's deliberate intent statute. Syl. Pt. 4, McComas v. ACF 

Indus., LLC, supra (emphasis added). The circuit court found that there was no evidence presented 

that Harley attempted to determine the hazards and, at least, knew Muto had gone out to examine 

the situation. App., 1917; ~ 74 (Order). Management employees testified that Harley had a duty 

to reassess the situation after receiving a call requesting the train to be shut down. Harley did not 

shut the train down, resulting in Muto's injuries. Under the holding in McComas, Petitioner had 

actual knowledge of the hazardous condition. 

Based on the root cause analysis completed by Petitioner after the incident, Rapp knew that 

Hamilton called the control room to ask that the screw be shut down due the dusting in the silo. 

App., 945:12-14; 16-17. Rapp, based on the root cause analysis, also knew that James called Harley 

and informed Harley about the dusting in the silo and informed Harley that Hamilton wanted the 

train shut down. App., 945:18-22. Rapp further testified that he would have "most likely" shut 

the train down ifhe was presented with the request, further noting that "[i]t would have been easier 

to shut it down from the control room than to send somebody into a hazardous environment." App., 

947:11-21. The circuit court found that based on the root cause analysis, Rapp agreed that 

Hamilton's call to the control room was regarding the deteriorating condition in the silo caused by 

the dust. App., 949:24; 950:1-5; 1917, ~ 77 (Order). Rapp also agreed, based on the root cause 

analysis, that Harley knew about the hazardous dust condition in the silo at the time Hamilton 
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called. App., 950:6-14. This admission completely refutes Petitioner's argument - beginning at 

page 14 of its Brief - that it had no actual knowledge of the extent of the dusting. This admission, 

by a management employee who supervised the crew in the silo, confirms Harley had actual 

knowledge of the hazardous conditions in the silo. 

Petitioner attempts to argue anything less than a sworn statement from Harley stating that 

he knew of the hazardous dusting condition and the missing grating and still ordered Muto to go 

into the silo is the required standard for the "actual knowledge" requirement of Muto's deliberate 

intent claim. This is untrue. West Virginia law is clear that "[t]he actual knowledge analysis 

'requires an interpretation of the employer's state of mind, and must ordinarily be shown by 

circumstantial evidence, from which conflicting inferences may often reasonably be drawn. '" Long 

v. M&M Transp., LLC, 44 F.Supp.3d 636, 643 (N.D.W. Va. 2014), afJ'd, 603 F.App'x 238 (4th 

Cir. 2015), citing Syl. Pt. 2 (in part), Nutter v. Owens-Illinois, Inc., 209 W.Va. 608, 550 S.E.2d 

398, 399 (2001). In addition to Rapp's testimony, a jury hearing Muto's supervisor confIrm 

acknowledgement ofa request to shut down the train, coupled with the same supervisor's personal 

knowledge about the dangers ofthe dusting, could easily and properly lead to a fmding by the jury 

that Petitioner had actual knowledge of the hazardous dusting condition in the silo. 

C. 	 The Jury Heard Evidence that Muto was Intentionally Exposed to the 
Hazardous Dusting Conditions in the Silo 

1. 	 The Evidence Revealed that Harley was in the Control Room with Muto 
Prior to Muto Proceeding to the Silo. 

Eakle testifIed that he remembered James, Muto, Blaine Vincent and himself as the only 

individuals in the control room when the call came in from the work crew asking someone to come 

to the silo. App., at p. 1655:2-6. Eakle later confIrmed that when he gave a statement shortly after 

this incident, he stated that Harley was present in the control room. App., 1657:7-17. He agreed 

that his memory was probably better at the time he provided his statement than three years later 

while testifying at trial. App., 1657:19-22. On cross-examination by Petitioner, Eakle testifIed 

that he did not remember Harley in the control room, but thought he was "on the page phone, or 

15 


http:F.Supp.3d


the radio, or something." App., 1662:9-12. However, on re-direct examination, Eakle did not 

dispute that in the statement he gave to Petitioner as part ofPetitioner's internal investigation, just 

after the incident, he indicated that he had conversations in the control room with both Muto and 

Harley and the discussion involved what could be done to correct the dusting problem in the silo. 

App., 1664:22-24; 1666:1; 5-10. 7 James, who was also in the control room, had no hesitation 

testifying that Harley was in the control room. App., 1574: 15-18; 1664:22-24; 1666: 1; 5-10. The 

circuit court found that Eakle did not dispute that in the statement he gave just after the incident 

that shutting down the train was discussed and Harley was in the control room with Muto. App., 

1666:11-13; App., 1905, ~ 14 (Order). 

Eakle testified that he and Muto walked out ofthe control room together and he assumed 

that Muto was "headed up there to check out what the maintenance men - the fly ash, what they 

called down, they needed somebody to check on. I just assumed that was where he was headed." 

App., 1658:1-9. Muto testified that he knew that he had to go under the yellow caution tape and 

come along in the silo to determine the issue with the dusting because ''they'' wanted him to find 

out about the dusting. App., 1448:5-15. 

Harley testified that he was a management employee and Muto's supervisor on January 22, 

2013. App., at p. 1626:16-18; 22-24. Harley was aware that the rotary feeder was being replaced 

on January 22, 2013. App., 1627:8-21. The jury heard Harley testify that he knew in advance of 

January 22nd that the grating was going to be removed in order to replace the rotary feeder. App., 

1628:2-9. Harley admitted that he received a call from James, who informed him that the crew in 

the silo wanted to shut the train down. App., 1628:19-24; 1629:1-2; 9-12. Based on the evidence 

during trial, the circuit court noted that James testified Hamilton called him to let him know that it 

was "extremely dusty" and Hamilton requested that they train be shut down. App., 1566:21-24; 

7 At the time of the incident in 2013, Eakle was an hourly employee. At the time of the trial, Eakle had 
been promoted to a management position. App., 1656: 19-21. 
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1567:1-5; 1911, ~ 44 (Order).8 James also testified that he knew that because the work crew was 

getting ready to make the lift of the rotor, the grating would have to be removed from the catwalk. 

App., 1567:10-20.9 

James testified that he next called Harley and told him that the crew was getting ready to 

make the lift and that it was "extremely dusty" and that a request had been made to shut down the 

train. App., 1568:4-8. Petitioner's Brief does not address Harley's receipt of the information that 

it was "extremely dusty" in the silo. Harley testified the workers wanted to shut the train down 

because of dusting. App., 1633:3-4. Harley confirmed that if the train had been shut down, it 

would have prevented the dusting condition in the silo. App., 1636:5-10. James statement to 

Harley that it was "extremely dusty" in the silo put Harley on notice concerning the hazardous 

conditions in the silo. Harley admitted that visibility was a potential problem when there is dusting 

"if it's bad enough" providing further evidence of Petitioner's actual knowledge in light of the 

request to shut down the train. App., 1630:6-9; 1909, ~ 33 (Order). James agreed that after Harley 

arrived at the control room, Harley was again informed that there was a significant dusting 

condition in the silo and the crew was getting ready to make a lift with the crane in the silo. App., 

1578:16-20; 1579:3-7. Critically, Rapp noted that he was specifically told by management during 

a January 18,2013 meeting in advance of the replacement of the rotary that management would 

shut down the screw if it became too dusty. "They said they would shut down the train, yes." 

App., 944:19-24; 945:1-4. 

Harley further confirmed that when James called him and informed him of dusting in the 

silo, Harley did not order the train to be shut down. App., 1630:2-5; 19 

8 James further noted that he was unaware that the scope of the work had changed from the previous day 
and he thought it would be important for everyone to know about the change. App., 1567:6-9. 

9 The evidence and testimony of employees such as James confirms that the removal of the rotary feeder 
was a well-known and understood part of the plant operations. The evidence establishes that dusting 
conditions experienced on the date of Muto's injuries were foreseeable. 
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2. 	 Harley's Testimony about His Actions Leading to Muto's Injuries was 
Contradicted by Other Witnesses 

Harley testified that James told him "hang tight" until Muto reported back. He also testified 

that " ... when maintenance called me, before JJ [Muto} called me, I okayed to shut the train 

down. Any time they were ready, shut her down." App., 1641:3-5 (emphasis added). Harley's 

self-serving testimony, purportedly providing authority to shut the train down was directly 

contradicted. James testified that Harley "did not reply to the train shutting down," instead "he 

offered a suggestion." App., 1568:7-10; 1912, ~ 47 (Order). The circuit court's Order noted that 

Harley did not tell James why he failed to follow through with Hamilton's request to shut down 

the train. App., 1568:11-13; 1912, ~ 48 (Order). James testified that Harley suggested adjusting 

the dust collector level in order to create more suction from the dust collector. App., 1575:19-22. 

James also testified that he spoke with Eakle prior to Harley arriving in the control room and 

agreed that Harley'S suggestion of adjusting the dust collector level would never work. App., 

1576:2-9. After Harley arrived in the control room, James and Eakle told Harley they did not 

think Harley's plan would work, but Harley wanted to try it anyway. App., 1576:24; 1577:1-7. In 

the face oftwo employees informing him that his suggestion for alleviating the hazardous dusting 

condition in the silo would not work, Harley made the conscious decision to ignore the advice, and 

the request of the crew. 

The circuit court found that the jury could have determined that James' testimony 

contradicted Harley's testimony in that James specifically testified that Harley never told him to 

shut the train down. App., 1568:22-24; 1569:1-2; 1575:7-9; App., 1912 at ~ 50 (Order). The 

inconsistency in Harley's statement concerning his response to the train being shut down was not 

the last time he was contradicted in front of the jury. 

Contrary to the testimony concerning Eakle's post-accident statement, Harley testified that 

James told him that Muto had gone upstairs several minutes prior to his arrival in the control room. 

App., 1631:7-12. However, this part ofHarley' s testimony was inconsistent with Eakle and James. 
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The circuit court's Order correctly noted that Harley initially testified that he never went to the 

control room after James told him there was a dusting issue in the silo. App., 1631: 12-24; 1632: 1; 

App., 1909, ~ 35(Order). Harley later qualified his testimony by stating he "could have been" in 

the control room with Muto after there was information received that there was dusting in the silo. 

App., 1632:17-20. James testified that after he called Harley to inform him of the request to shut 

the train down, Harley came to the control room within ten minutes. App., 1574:15-21. James 

confirmed that he had no hesitation in confIrming that Harley was in the control room on the 

morning Muto was injured. App., 1574:23-24; p. 1575:1-2.10 James noted that Harley spoke with 

him and Eakle when Harley came to the control room. App., 1575:16-22. 

The circuit court found that Harley testified that he never spoke to Muto after he was 

informed of the dusting issue in the silo until he saw him lying on the floor in the silo after Muto 

was injured. App., 1632:11-14; App., 1909, ~ 35 (Order). James further testified that he recalled 

Harley, Muto and Eakle all being in the control room at the same time, but he could not recall if 

Harley spoke with Muto or not. App.. 1577:14-19. Following a traumatic brain injury, Muto could 

not recall what he discussed with Harley on the morning when he was injured. App., 1517:17

21.11 Similarly, Petitioner asserts that no one instructed Muto to go and inspect the rotary fly ash 

feeder inside the silo-he made that decision himself. Petitioner's Brief, at p. 21, citing App., 

1520:15-24. Muto clarified that he did not contact anyone prior to entering the silo because his 

job was to find out where the dust was coming from. App., 1524:19-24. 

The jury could have easily found Harley's contradictory statements to be self-serving and 

evasive, supporting the position that he was trying to protect himself, and by extension, Petitioner, 

10 The circuit court's Order noted that a jury may have found that James' testimony contradicted Harley, 
who stated that he did not go to the control room and did not speak to Muto. See, App., 1912, fu 9 (Order). 

11 Petitioner asserts that "Mr. Muto testified that Mr. Harley was not present" in the control room. 
Petitioner's Brief, at p. 20, fn. 15. This is incorrect. Muto, after suffering a traumatic brain injury, agreed 
with Petitioner's counsel that he did not recall anything that he discussed with Harley on the morning of 
the incident. App., 1517: 17-21. This is far different from stating that Harley was not in the control room 
with Muto. 
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concerning the actual instructions provided to Muto. Combined with the crew's request to have 

someone sent to the silo, ajury could have easily found that Muto was instructed to go to the silo. 12 

"It is the peculiar and exclusive province of a jury to weigh the evidence and to resolve questions 

of fact when the testimony of witnesses regarding them is conflicting and the fmding of the jury 

upon such facts will not ordinarily be disturbed." Shiel v. Ryu, 203 W. Va. 40,46,506 S.E.2d 77, 

83 (1998). The record sufficiently establishes the jury's basis, and the circuit court's rulings 

following post-trial motions, that Muto was sent to investigate the dusting condition in the silo and 

that he would have to go into the silo to investigate the problem. 

Harley even agreed, despite his oft-contradicted testimony, that it would not be appropriate 

for someone in management to allow an employee to investigate a dusting condition in a silo ifthe 

management employee knew that there was a serious dusting condition in the silo. App., 1634:17. 

Yet, the jury also heard that the workers in the silo wanted to shut down the train because of the 

dusting conditions. Harley's contradictory testimony supports the intentional exposure element. 

Petitioner's argument that no management employee was aware of the dusting condition was 

refuted by Harley's testimony. 

3. 	 The Intentional Exposure Element of Muto's Deliberate Intent 
Claim Was Met 

Harley's contradictory testimony, combined with the testimony of other witnesses 

addressing Muto's job responsibilities provided ample factual evidence to support the jury's 

finding and the circuit court's Order. The circuit court's Order noted that Harley stated that he did 

not know "for sure" that Muto was in the silo. App., at p. 1635:12-13; App., 1910,,38 (Order). 

12 Further compounding the hazardous condition in the silo, Burton testified that the fans inside the silo 
were not functioning on January 22, 2013. The fans would have allowed the dust inside the silo to dissipate. 
This was a safety concern for Burton. App., 612:3-23. Burton told his supervisor, Rapp, that the fans were 
not running on the date of the incident and that the silo was "getting dustier, dusty and dustier." App., 
612:24; 613: 1-2. Rapp, was a "management" employee. Rapp agreed that he was told by Burton that the 
fans in the silo were not working. App., 949:7-11. Consequently, Petitioner compounded the hazardous 
situation in the silo by not having appropriate ventilation in the event of a dusting condition. 
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The jury heard Harley state that he did not know Muto was in the silo, but that he could be in there. 

App., 1637:9-12. Harley stated that when he went to the pug mill floor and Muto was not there, 

Harley "knew" the next place to look was the silo. App., 1637: 12-14. Harley testified that he knew 

that if Muto did not discover anything on the pug mill floor, Muto would have proceeded to the 

silo. App., 1639:3-6. This testimony must be viewed in the context of Muto's testimony that his 

job was to investigate and find out a problem before doing anything and also the request from the 

crew that someone be dispatched to address the situation in the silo. App., 1449:1-4. 

James confirmed that when Harley learned of the substantially changed conditions caused 

by the dust, Harley had an obligation to find out the hazards and tell Muto before he was sent to 

investigate. App., 1620:2-6. James also agreed that the significant dusting event in the silo 

constituted a significant change that required somebody to go back and reassess and that Harley 

was aware of the dust. App., 1587:13-18. These facts further confirm that jury heard significant 

evidence that Harley was aware of the hazardous condition in the silo and did intentionally expose 

Muto when he investigated the dusting conditions. 

Muto testified that he would not have gone into the silo if he had known the maintenance 

crew had been removing the rotary feeder because he would have immediately known the problem. 

App., 1523:15-24. The person with the knowledge concerning the removal of the rotary feeder 

was Harley and he failed to assure that Muto had full knowledge of the conditions and situation 

prior to sending Muto to investigate. James testified, after reviewing his statement that was part 

of the root cause analysis, that at 10:50 a.m., Muto left the control room and went to the number 

onefly ash silo. App., 1581 :18-23 (emphasis added). 13 With the clearest recollection ofthe events 

among the conflicting testimony offered by Muto and Harley, James provided a statement shortly 

after the incident unequivocally noting that Muto was going to the silo when he left the control 

13 The circuit court acknowledged both parties were without the benefit of the trial transcript prior to filing 
and responding to pre-trial motions, which could have led to confusion concerning specific testimony 
proffered during trial. However, the court noted that Petitioner asserted that "Plaintiff was dispatched to 
check the water levels in the pug mill dust collector, which is one level below the flyash silo." See App., 
86. Petitioner's assertion was directly refuted by James. 
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room, where he also testified Muto and Harley spoke about the conditions in the silo. Petitioner's 

argument that Muto was only dispatched to the pug mill is refuted by James' post-accident 

statement. When the trial evidence is viewed in its totality, the fatal weaknesses in Petitioner's 

trial evidence, motion for renewed judgment as a matter of law and appeal is established - the only 

evidence that Muto was directed to go to the pug mill, and not the silo, was based on Harley's 

testimony. 

The jury heard these discrepancies and decided that Harley was not believable and his 

version of events was not credible. It would have been impossible for the jury to also not realize 

that if Harley had granted the request to shut the train down, Muto would not have been injured. 

The circuit court's Order noted that James believed Muto would go to the silo to inspect the dust 

condition because Muto would have known that adjusting the dust collector would not have 

worked. App., 1914, ~ 61 (Order). Petitioner cites to Smith v. Apex Pipeline Serv., Inc., 230 W. 

Va. 620, 741 S.E.2d 845 (2013), for the proposition that evidence of a supervisor directing an 

employee to work in an area where the employee was ultimately injured is insufficient to satisfy 

the intentional exposure prong of a deliberate intent claim. Petitioner's Brief, at p. 26. In Apex, 

this Court upheld summary judgment to an employer where the supervisor did not have actual 

knowledge that a pipe was not chocked (which ultimately injured the plaintiff). Consequently, 

this Court found the employer could not have had "conscious awareness of the unsafe working 

condition." Id, 230 W. Va. at 633, 741 S.E.2d at 858 (2013). Here, Harley was told ofthe request 

to shut down the train due to the dusting, placing him on notice. The Apex analysis is not applicable 

to this case. 

The circuit court further found that James testified that he believed that Harley knew Muto 

was going to the silo when Muto left the control room. App., 1617:18-20; 1914, ~ 62 (Order). 

Muto also testified that he believed that James knew he was going to the silo. App., 1530:20-22. 

James further confmned that Muto would have had to travel to the silo to investigate the dusting 
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condition because that was ''the source ofyour problem." App., 1582:12-14. This course ofaction 

was consistent with Petitioner's training, because "in order to troubleshoot, you have to go the 

source of the problem, so. I mean, that's the way we were trained." App., 1582:17-19. Muto 

confirmed that all he knew was that there was a dusting problem when he went to the silo. App., 

1534:20-22. Consequently, the jury heard evidence that two separate supervisory employees 

(Rapp and Harley) were informed about safety concerns related to the operation of the train while 

the rotary feeder replacement was being completed. At page 17 of its Brief, Petitioner argues that 

there was no evidence that anyone in management was aware that the barricade erected by the 

maintenance crew before they "evacuated" the silo violated FirstEnergy policies or OSHA 

regulations. The fact that the crew had to "evacuate" the silo due to the dusting conditions, which 

would have been eliminated ifHarley shut down the train, renders the argument moot. The dusting 

forced the crew to "evacuate" the silo which resulted in the improper barricading of the hole and 

Muto's entry into the silo. Viewing the evidence most favorably to Respondents, there is no 

support for Petitioner's request to overturn the circuit court's denial of its renewed judgment as a 

matter oflaw. 

II. 	 The Court Correctly Instructed the Jury on Law Based on the Evidence Presented 
During Trial 

A. 	 Standard ofReview 

"As a general rule, a trial court has considerable discretion in determining whether to give 

special verdicts and interrogatories to a jury unless it is mandated to do so by statute." Syi. pt. 8, 

Barefootv. Sundale Nursing Home, 193 W.Va. 475, 457 S.E.2d 152 (1995). 

The formulation ofjury instructions is within the broad discretion ofa circuit court, 
and a circuit court's giving ofan instruction is reviewed under an abuse ofdiscretion 
standard. A verdict should not be disturbed based on the formulation of the 
language of the jury instructions so long as the instructions given as a whole are 
accurate and fair to both parties. 

Rundle v. Keane, 209 W. Va. 264, 265, 546 S.E.2d 263, 264 (1999), citing syllabus point 6, 

Tennant v. Marion Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995). 
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Petitioner challenges a jury instruction not given and an instruction that was given, potentially 

governed by two separate standards of review. This Court has previously explained that when a 

challenge to jury instructions is made "[t]he basis of the objection determines the appropriate 

standard of review." State v. Guthrie, 194 W. Va. 657, 671, 461 S.E.2d 163, 177 (1995). This 

Court has also noted that "[g]enerally, we review a trial court's refusal to give or the actual giving 

of a certain instruction under an abuse of discretion standard. Where, however, the question is 

whether the jury instructions failed to state the proper legal standard, this Court's review is 

plenary." Id, at 687, fn. 12. Respondents contend that an abuse of discretion standard is the 

appropriate standard of review because there is not an issue with the proper legal standard. 

B. 	 The Court Was Correct to Not Give an Instruction Related to Muto "Creating" 
the Hazard Because It Was Not Supported by the Evidence 

Petitioner's contention that the jury instructions were an incorrect statement of the law is 

meritless as the trial record confirms Muto did not "create" any hazardous condition through a 

failure to adhere to safety protocol. Petitioner argues that Muto "created" the unsafe working 

condition and therefore a deliberate intent action cannot be maintained. Petitioner cites to Mumaw 

v. US. Silica Co., 204 W. Va. 6, 12,511 S.E.2d 117, 123 (1998) and Blevins v. Beckley Magnetite, 

Inc., 185 W. Va. 633, 639,408 S.E.2d 385,391 (1991) in support ofthis position. See, Petitioner's 

Brief, at 27. These cases are factually distinguishable from the evidence at trial. 

In Mumaw, the decedent worker was told three separate times to close a trap door that the 

decedent ultimately fell through, leading to his death. Mumaw, 204 W. Va. at 12, 511 S.E.2d at 

123. This Court also noted, in an opinion upholding the grant summary judgment, that there was 

no evidence that the employer created the hazardous condition. Id The evidence at trial confirmed 

that Muto did not create the dusting hazard or leave the grate open when the work crew vacated 

the silo due to the dusting conditions. This Honorable Court should remain mindful that Harley 

had the affirmative duty and obligation to reevaluate the changed conditions in the silo under a 

worst-case scenario standard before allowing Muto to investigate the dusting inside the fly ash 
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silo, but failed to meet this standard. Nothing Muto could have done would have eliminated the 

two hazardous conditions, which clearly differentiates this case from Mumaw. 

In Blevins, this Court noted that an unsafe working condition was only created when the 

injured employee entered a fenced-in area near a running piece ofequipment. Blevins, at 639, 408 

S.E.2d 391. The employee had previously been instructed to not enter the fenced-in area unless 

the equipment was turned off. Id. Here, the hazardous condition was the creation of the dusting 

in the silo and the removal of grate without proper guards. Pursuant to his job responsibilities, 

Muto was tasked with checking out the cause of the dusting condition, necessitating that he enter 

the silo. These conditions were the proximate cause of the incident. This was not the factual 

predicate presented to this Court in Blevins. 

On page 28 of its Brief, Petitioner asserts that "Mr. Muto only encountered the unsafe 

condition-the open gratings-when he failed to comply with [Petitioner] safety policies and ducked 

under the steel cable barricade and yellow caution tape that stated, "Do Not Enter." First, there 

were two unsafe working conditions, only one of which was discussed by Petitioner. The circuit 

court found that Rapp testified that there should have been a sign on the yellow caution tape 

indicating ''the hazard for which the barricade is intended" and there should have been red danger 

tape put up when the crew evacuated the silo. App., 939:10-13; p. 942:16:24; 1916, , 72 (Order). 

While the open grating was certainly an OSHA violation and unsafe working condition, all of the 

trial witnesses confirmed the dusting was an independent hazardous condition. Petitioner also asks 

the impossible ofMuto - to know that the grating had been removed while immersed in thick dust 

that impaired his vision. See, Petitioner's Brief, at p. 29. Muto could not have known that the 

grating had been removed, nor could he have anticipated that the grating would be removed prior 

to his entry into the silo. Muto testified at trial that he believed the cable come along and yellow 

tape were present because of the dusting condition. App., 1553:4-16. To impose on Muto the 

requirement to correctly predict every hazard that he could encounter, or even anticipate that there 
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were other hazards other than the severe dusting in the silo - and then attempt to blame him for it 

while absolving Petitioner's supervisor who failed to alleviate the condition is not what Mumaw, 

or its progeny, stands for. 

Petitioner also argues that Muto violated the handbook by "stepping over or under a 

barricade." Petitioner's Brief, at p. 29, citing App. 1706, section 301.2. The manual goes on to 

state: "When barricading an area, always provide designated entry/exit points. Never step over or 

duck under barriers." Id There were no entry or exit points, consequently, the "barricade" 

consisting of a come along and yellow tape did not even meet Petitioner's own requirements, 

forcing Muto to navigate non-compliant barriers with no knowledge of the hole in the grating 

before him with no visibility. App., 1679; 1681; 1682.14 

Petitioner cites to Section 301.8 related yellow caution tape and its meaning. Petitioner's 

Brief, at pp. 28-29. Petitioner omits critical information that the handbook states yellow caution 

tape is only to be used in "minor hazard situations where a non-immediate or potential hazard or 

unsafe practices presents a lesser threat or employee injury." App., 1708, citing section 301.8. In 

situations such as the one Muto encountered, Petitioner's employees were required to utilize red 

tape. Petitioner's safety manual states: "RED - DANGER signs shall be used in major hazard 

situations, where an immediate threat of death or serious injury exists. Danger barriers shall not 

be crossed by unauthorized employees." App., 1707, citing section 301. 7 (emphasis added). There 

is no similar prohibition against crossing a barrier that utilized yellow tape. Muto unequivocally 

testified that he would not have crossed any red tape because it would have signified an extreme 

hazard on the other side. App., 1532:9-12. Muto entered the silo and encountered yellow tape that 

indicated a "minor hazard situation." The only logical conclusion for Muto to make (absent 

omniscience) would have been that the dusting was the hazard addressed by the yellow tape. It 

14 The photographs contained at App., 1686 and 1687 depict the metal pipe that was apparently bent by 
Muto's body as he fell approximately fourteen feet towards the concrete floor below. 
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is also reasonable that Muto would have been entitled to cross the barrier, whether yellow or red, 

as he was authorized by his employer to go into the fly ash silo to investigate the dusting condition. 

Petitioner's safety manual also required that "signs shall be posted to briefly identify the 

hazard present ... when barricadeslbarriers are established, informational signs shaD be posted." 

App., 1707, citing section 301.5 (emphasis added). There were no signs erected in the silo, let 

alone a sign that described the life-threatening fall that Muto encountered. As previously noted, 

Petitioner's expert liability witness, Bizzak, confirmed that red tape and a sign describing the 

danger should have been utilized in this situation. App., 867:2-8. This testimony was not 

challenged or rebutted during trial. 

Petitioner's Brief ignored citing or quoting the proposed language of the jury instructions 

it would have liked the Circuit Court to have given to the jury. For this reason alone, this Court 

should disregard Petitioner's argument. ("Once again, we emphasize that '[a] skeletal argument, 

really nothing more than an assertion, does not preserve a claim .... Judges are not like pigs, hunting 

for truffles buried in briefs." Sergent v. City o/Charleston, 209 W. Va. 437,440,549 S.E.2d 311, 

314 (2001). Petitioner also failed to acknowledge the full scope of the safety manual its employees 

utilized and the evidence that the jury and Court heard during trial. The failure to utilize red 

caution tape and post signage was a clear violation of the safety manual, which would have 

signaled to Muto to not enter the area where the grate was removed. Additionally, Muto did not 

create the dusting condition or remove the grate. The instructions presented to the jury were 

premised on a correct statement ofthe law based on the evidence presented during trial- Muto did 

not create the hazardous condition. 

C. 	 The Instruction Provided to the Jury About Muto's Conduct Was a Correct 
Statement ofthe Law 

Petitioner's argument that the analysis in Master Mechanical Insulation, Inc. v. Simmons, 

232 W. Va. 581, 753 S.E.2d 79 (2013) should have precluded the circuit court's instruction 

concerning Muto's conduct is without merit. This Court has been clear that, "[w]hen an employee 
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asserts a deliberate intention cause of action against hislher employer, pursuant to W. Va. Code 

§§ 23-4-2(b)-(c) (1991), the employer may not assert the employee's contributory negligence as a 

defense to such action." Syi. Pt. 3, Master Mechanical, supra, citing Syi. Pt. 8, Roberts v. 

Consolidation Coal Co., 208 W.Va. 218, 539 S.E.2d 478 (2000) (citations omitted). 

The jury instruction provided by the circuit court is a correct statement of the law on this 

Issue. This Court further noted that "[a]s a result, we decided against the 'adoption, by way of 

implication, of additional defenses sounding in contributory negligence[.]'" Master Mechanical, 

at 232 W. Va. at 586, 753 S.E.2d at 84, quoting Roberts, 208 W.Va. at 236, 539 S.E.2d at 496. 

The pertinent issue under consideration in Master Mechanical was whether the circuit court would 

permit introduction of evidence regarding plaintiffs conduct at the job site where he was injured. 

Master Mechanical, at 585, 587, 753 S.E.2d 83, 85. Petitioner presented significant evidence 

during trial ofMuto's actions attempting to prove that Muto's actions were the cause ofhis injuries. 

In Master Mechanical, this Court began its analysis concerning whether the circuit court should 

preclude evidence of the worker's conduct by noting that "Mr. Simmons not only confuses the 

distinction between liability and causation but he also misapprehends the statutory design of a 

'deliberate intent' action." Id., at 586, 753 S.E.2d at 84. The Court then noted that "[t]hrough his 

attempts to exclude evidence of his actions, Mr. Simmons overlooks the statutorily-specified 

elements of the "deliberate intent" action that clearly invite and, in some instances, may actually 

require a consideration of an employee's actions relevant to the resulting injuries." Id., at 587, 753 

S.E.2d at 85. This Court also recognized that, 

Master Mechanical correctly asserts that this Court's ruling in Roberts with regard 
to the non-availability of the defense of contributory negligence in a "deliberate 
intent" action has no bearing on the elements that are required to be established in 
such a case. Absent successful demonstration of all five of the statutory elements 
provided in West Virginia Code § 23-4-2(d)(2)(ii)(A)-(E), an employee cannot 
recover under a theory of "deliberate intent." 

Id., at 588, 753 S.E.2d at 86. Finally, this Court held that, 

an employer in a 'deliberate intent' action brought pursuant to West Virginia Code 
§ 23-4-2( d)(2)(ii) may introduce evidence that is relevant to the issues of whether 
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an employee's conduct created a specific unsafe working condition; whether the 
employer had actual knowledge of that alleged specific unsafe working condition; 
and whether the injuries at issue were the proximate result of that specific unsafe 
working condition. 

Id, at 581, 753 S.E.2d at 86. The jury instruction provided by the circuit court reflects this ruling 

through acknowledgement that Muto's actions may not be considered by the jury as a defense to 

Petitioner's liability - thus confirming that Muto may not be held contributorily negligent, while 

also acknowledging that Muto's conduct may be considered concerning whether Petitioner had 

actual knowledge of the unsafe working condition and whether Petitioner intentionally exposed to 

said condition. App., 282. A verdict should not be disturbed based on the formulation of the 

language ofthe jury instructions so long as the instructions given as a whole are accurate and fair 

to both parties. Rundle v. Keane, 209 W. Va. 264, 265, 546 S.E.2d 263, 264 (1999) (citations 

omitted). The jury instructions were a correct statement of the law and there was no error, let 

alone an abuse of discretion. See, syl. pt. 6, in part, Tennant v. Marion Health Care Foundation, 

Inc., 194 W.Va. 97,459 S.E.2d 374 (1995) Petitioner's argument that it should be granted a new 

trial due to the jury instructions provided is without merit. 

III. 	 Respondents' Economic Expert Correctly Opined on Mr. Muto's Lost Wages Based 
on Accepted Methodology 

A. 	 Standard ofReview 

This Court has held that "[t]he admissibility of testimony by an expert witness is a matter 

within the sound discretion of the trial court, and the trial court's decision will not be reversed 

unless it is clearly wrong." Doe v. Wal-Mart Stores, Inc., 210 W. Va. 664, 675, 558 S.E.2d 663, 

674 (2001), citing Syl. pt. 6, Helmick v. Potomac Edison Co., 185 W.Va. 269, 406 S.E.2d 700 

(1991). 

B. 	 Respondents' Expert Economist Correctly Relied upon the Testimony ofMultiple 
Medical Providers Who Confirmed Mr. Muto's Permanent Cognitive Impairment. 

Petitioner argues that Respondents were obligated to call a vocational expert to indicate 

what employment Muto may have been able to perform, in spite of his injuries, thus resulting in 
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Selby's testimony being "purely speculative." Petitioner's Appeal, at p. 32. Initially, it is not the 

job ofRespondents to prove Petitioner's position - that Muto could work again. Petitioner did not 

call a vocational expert at trial, nor offer any evidence concerning what job, if any, that Muto could 

have performed following his traumatic brain injury. Second, Selby never testified that Muto 

could not work following his traumatic brain injury. To the contrary, and on cross-examination 

by Petitioner, Mr. Selby confirmed that his figures contemplated that Muto could potentially work, 

in some other capacity. App., 804:20-23. 

1. 	 Petitioner Has Waived Any Challenge to Selby's Testimony by Failing to 
Properly Object to the Testimony at Trial. 

Prior to trial beginning, the circuit court addressed Petitioner's pending motion in limine 

to preclude Selby from offering testimony related to Muto's future economic damages. App., 

439: 11-15. The circuit court denied Petitioner's motion in limine to preclude Selby from testifying 

about Muto's future economic damages. App.,439:12. There was no objection by Petitioner to 

the circuit court's denial of Petitioner's motion in limine. This Court has previously confirmed 

that "[a]n objection to an adverse ruling on a motion in limine to bar evidence at trial will preserve 

the point, even though no objection was made at the time the evidence was offered, unless there 

has been a significant change in the basis for admitting the evidence." In re JS., 233 W. Va. 394, 

405, 758 S.E.2d 747, 758 (2014), citing Syl. Pt. 1, Wimer v. Hinkle, 180 W.Va. 660, 379 S.E.2d 

383 (1989). Following voir dire of Selby during trial and the Court's admission of Selby as an 

expert in the field of accounting and economic value and loss, Petitioner again did not object to 

the Court's permitting Selby to testify or his qualifications as an expert. App., 786:19-24; 787:1

2. Similarly, neither during nor after Selby's testimony did Petitioner renew its objection to the 

opinions that Petitioner now seeks to address on appeal. Pursuant to this Court's holding in Wimer 

v. Hinkle, supra, Petitioner has waived the right to challenge the testimony on appeal. IS 

IS Petitioner did address Selby's testimony in the context of Petitioner's argument in support of a directed 
verdict at the close of Respondents' presentation of evidence. App., 1151. This is not the appropriate time 
or mechanism to preserve an appellate issue concerning an evidentiary issue involving a motion in limine, 
as noted in Wimer v. Hinkle, supra. 
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2. 	 Selby's Testimony was Premised on the Testimony of Muto's Physicians 
Who Confirmed that Muto Had a Permanent Cognitive Impairment that 
Prevented Himfrom Working in his Previous Employment. 

Summarizing his methodology, Selby noted that he was ".' .. looking at the chance of 

coming into the labor force and going out in any year between [Muto's] date of injury to age 66." 

App., 788. His methodology took into account average exits from the labor force over the relevant 

time period. App., 789:9-11. He further assumed that Muto would not have experienced any 

increase in his wages during the relevant time period, instead providing a conservative estimate of 

his lost wages. App., 789:18-24; 790:1-5. All damage figures were further discounted to the 

present value. App., 790: 9-15. Selby's figures also discounted Muto' s chances ofearning money 

as he advanced in age from age 62 to age 66. App., 791:17-25. Selby confirmed that for purposes 

oflost income, Muto had anon-severe disability after the accident. App., 792: 11-15. He explained 

that this was "not just a flat 10% ... Rather, it was analogous to the characteristics ofemployment, 

where there are impairments on different levels. App., 792:16-22. 

He testified that his figures applied certain percentages to reduce Muto's salary to reflect 

the higher probability that he would have greater periods of unemployment as a result of his 

impairment. App., 804:12-19. Selby further explained that this translates into a lower chance of 

continuing to have work available. Selby noted that generally an average person might have a 

60% chance of exiting the workforce with Muto's general characteristics. An impaired person 

might have a 30% chance of working. App.,793:14-17. Selby provided a reduced dollar figure 

of $379,729.00 which assumed a predicate proposed by Petitioner that Muto, statistically, would 

not have worked through age 66 due to another life event. App., 814:7-11.16 There is no support 

for granting a new trial simply because the jury disregarded this predicate in formulating its award. 

16 This reduction from the high number for an uninterrupted life expectancy provided by Selby, which the 
jury likely based its award, takes into account the possibility that a worker may die or not be able to work 
due to a cause other than the injury at issue. App., 815: 12-21. Petitioner spent significant time attempting 
to cross-examine Selby on this issue and his lack of reduction of this number to account for the fact that 
Muto could have died or become injured from an issue other than the injury at issue in this case. Muto was 
65 years old at the time of trial and the jury could have reasonably concluded that he would have been able 
to continue to work if he had not suffered the traumatic brain injury. 
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Beginning at page 794 ofthe appendix, Selby described how he employed the methodology 

of Gamboa and Gibson. Petitioner takes significant issue with the use of their statistics which 

address disability levels in employment participation rates. See, Petitioner's Appeal, at pp. 35-38. 

Other courts have held that the methodology employed by Gamboa is proper for admission in the 

context ofexpert testimony at trial. According to an Illinois Court, "[t ]he Gamboa study was based 

on data from the Current Population Survey by the U.S. Department of Commerce, Bureau of 

Census. The Gamboa study had been published for at least nine years at the time of trial ... other 

experts [] relied on it" and "[i]t has been held that regression analyses like the Gamboa study 'are 

generally considered reliable disciplines. '" Thakore v. Universal Mach. Co. ofPottstown, 670 F. 

Supp. 2d 705, 731 (N.D. Ill. 2009) (citing State o/Ohio ex reI. Montgomery v. Louis Trauth Dairy, 

Inc., 925 F.Supp. 1247 (S.D. Ohio 1996). There is no support for the position that Selby should 

not have been able to rely on the Gamboa and Gibson methodology. 

3. 	 The Medical Experts Who Testified at Trial Confirmed that Muto Had a 
Permanent Cognitive Deficiency and Was Unable to Return to His Previous 
Employment. 

Russell Biundo, M.D., was called as both a treating and expert witness by Respondents. 

Dr. Biundo was employed by the West Virginia University Neurosurgery Department. App., 

500:21-22. He is board certified in physical medicine and rehabilitation. App.,501:14-15. Dr. 

Biulldo noted that Muto had suffered a traumatic brain injury resulting in bleeding inside his brain 

in the form of a subdural hematoma and traumatic subarachnoid hemorrhage. App., 510:14-17; 

App., 511:7-14; App., 513:6-11. Dr. Biundo further found that Muto suffered cognitive issues 

resulting from the brain injury. Dr. Biundo testified that he was aware that Petitioner did not have 

any open job positions for Muto that "did not require a full range ofcognition, especially to ensure 

the employee's safety and his coworker's safety in a power station environment." App.,521:22

24; 522:1-3. He noted that Muto never returned to full cognition. App., 522:12-16. 

The medical notes from Muto's treatment with Dr. Biundo and his staff noted that Muto 

was suffering from dizziness, variable light headedness, unsteady gait and balance issues. App., 
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523:13-18. He also suffered from confusion, disorientation, impaired memory, impaired judgment, 

inability to understand or follow directions. App.,524:2-14. The jury heard that Muto attempted 

to return to work in a modified position, but he could not handle the rigors of the position. App., 

536:9-13; 537: 1-4 (noting that Mr. Muto gave a "true fight" to return to work); 538:23-24; 540:17

24 (testifying that Muto could not overcome problems in attempt to return to work). As ofMarch 

2016, approximately one month before trial, Dr. Biundo found that Muto was still experiencing 

cognitive problems resulting from his traumatic brain injury. App.,545:7-10. The jury saw Dr. 

Biundo's note to Petitioner's workers' compensation provider, dated December 19,2013, in which 

Dr. Biundo opined that Muto would not be able to return to his previous employment as a result 

ofhis brain injury after reaching maximum medical improvement. App., 545:21-24; 546:1-7. 

Respondents also called Joseph E. Grady, II, M.D. at trial. He is a physician that worked 

for Tri-State Occupational Medicine where he primarily performed independent medical 

examinations. He is board certified in internal medicine. App., 663:2-10. Dr. Grady was also a 

certified independent medical examiner. App., 664:1-4. Dr. Grady evaluated Muto at the request 

of Petitioner's workers' compensation carrier. As part of his evaluation, Dr. Grady examined the 

extensive medical records addressing Muto's treatment following his traumatic brain injury. App., 

671-678:1-11; 680:6-24; 681:1-23. Similar to Dr. Biundo, Dr. Grady testified concerning Muto's 

unsuccessful attempt to return to work. App., 679:12-23. 

Dr. Grady performed a complete physical evaluation of Muto as part of his assessment. 

App., 682:22-24; 683; 684:1-9. Dr. Grady also performed amini-mental status exanlination. App., 

684:10-19. Dr. Grady clarified that he was asked to evaluate Muto for purposes of determining a 

percentage for Muto's permanent disability. App., 689:20-24; 690:1-3. Dr. Grady described the 

findings of his testing as confirming a mild cognitive impairment. App., 690: 1 0-11; 693: 14-16.17 

17 Muto also suffered a partiallefi distal bicep tendon rupture as a result of the incident. App., 693:14-16. 
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Based on the classifications in the American Medical Association guidelines, Dr. Grady found that 

Muto had a 10% pennanent impainnent rating. App.,698:15-16. 

Finally, Respondents called Edward Baker, Ph.D. (Dr. Baker), who perfonned a 

neuropsychological evaluation on Muto. Initially, Dr. Baker addressed the Petitioner retained 

expert witness, Sue Beers, Ph.D. ("Dr. Beers") noting that she reached the conclusion that Muto 

had a mild cognitive impainnent, but she differed on the cause. App., 729:2-10. He further noted 

that all the physicians that evaluated Muto after the accident found that he had mild cognitive 

impairments. App., 731 :6-22. Dr. Baker opined that he attributed the cause of Muto's cognitive 

impairment to the injury suffered while employed with Petitioner. App., 732:2-7. Following the 

completion of extensive testing, Dr. Baker found that Muto had a 10% to 15% mental status 

impairment. App., 758:4-16. 

Selby testified that Muto's medical impainnents were analogous to the statistics for a non

severe disability. App., 820:8-12. Petitioner acknowledged that Selby heard Dr. Grady testify that 

Muto had a 10% impainnent. App., 820: 18-23. Selby noted that he relied on Dr. Grady's fmdings 

for his determination concerning the loss of income figures. App., 821: 14-17. Selby correctly 

noted that a 10% medical impainnent can translate into a "higher vocational inference." App., 

822:1-4. These fmdings correctly provided the foundation of Selby's opinions. 

Petitioner attempts to provide this Court with incomplete infonnation concerning three 

questions related to the impainnent relied upon by Selby. See, Petitioner's Appeal, at p. 37. 

Petitioner ignores Selby's testimony that any impainnent "deeper" than non-severe would require 

other impainnents, such as mobility or vision. App., 824:11-15. Selby confmned that the selection 

of data for a non-severe impainnent would isolate one of several major classifications as being 

indicative ofnon-severe impact, such as "mobility, cognition, hearing, vision ..." App., 839:20-24 

(emphasis added). Selby noted that if a person had one of these, then the whole person has a non

severe impainnent. App., 840:-2-5. While Petitioner argues against the validity of the statistics 
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used by Selby, the disability was not based on the statistics, but rather the medical evidence 

presented at trial. 

Petitioner cites to Jordan v. Bero, 158 W. Va. 28, 210 S.E.2d 618 (1978) and Liston v. 

Univ. ofW Va. Bd ofTrs., 190 W. Va. 410,438 S.E.2d 590 (1993), for the proposition that Selby 

should have been prohibited from testifying at trial. Petitioner's Brief, at p. 32. Petitioner correctly 

notes that "[t]he permanency or future effect of any injury must be proven with reasonable 

certainty in order to permit ajury to award an injured party future damages." Further, Respondents 

agree with Petitioner that future damages can be include "loss or impairment of earning 

capacity[.]" Petitioner's Brief, at p. 33, citing Syl. Pt. 10, Jordan, 158 W. Va. at 29,210 S.E.2d 

623. Respondents direct the Court to footnote 16 ofPetitioner' s Brieffor the following proposition: 

When a plaintiff s injuries are 'obscure,' that is, the effects of which are not readily 
ascertainable, demonstrable or subject ofcommon knowledge, ... medical or other 
expert opinion testimony is required to establish the future effects of an obscure 
injury to a degree of reasonable certainty. Brain injury cases exemplify those in 
which both the injury itself and more often, the future effects of the injury fall into 
the classification of'obscure injuries.' 

Petitioner's Brief, at p. 33, fn. 16, citing Syl. Pt. 11, Jordan, 210 S.E.2d at 623,635 (internal 

citations omitted) (emphasis added). A cognitive injury, not readily ascertainable, constitutes an 

"obscure" injury and Respondents relied on medical evidence to establish the injury and impact. 

Petitioner's expert, Dr. Beers, testified that she believed Muto could work again. App., 

1255:12-17; 1256:1-2; 1273:14-18. However, she also confirmed that she did not know whether 

Muto could resume the employment he maintained at the time of his injury. App., 1255:16-24. 

She also confirmed that a "minor" cognitive impairment could be a major issue depending on the 

nature of employment. App., 1255:3-6. The jury's rejection of Petitioner's theories on Muto's 

ability to work following the accident is not a sufficient basis to disregard Selby's valid opinions. 

Respondents provided overwhelming medical evidence that Muto's cognitive injuries were 

derived from his fall of approximately 14 feet onto a concrete floor, landing on his head. The jury 

heard Dr. Biundo opine that Muto had reached maximum medical improvement but had a 
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pennanent cognitive deficiency that precluded him from returning to his previous employment.18 

App., 545:21-24; 546:1-7. There is no factual dispute that Respondents presented evidence of the 

"pennanency" and "future effect" ofMuto's injuries with reasonable certainty. Syl. Pt. 9, Jordan, 

158 W. Va. at 29, 210 S.E.2d at 623; Petitioner's Brief, at p. 33. Petitioner's attempted reliance on 

Liston is similarly misplaced. The Court in Liston held the following: 

What emerges from our cases is that loss of earning capacity can be proved in two 
ways. The first step in either approach is that the plaintiff must establish that there 
exists a pennanent injury which can be reasonably found to diminish earning 
capacity. The plaintiff may then rely on lay or the plaintiffs own testimony to 
acquaint the jury with the injury's impact on his or her job skills. When this is done, 
the jury may assess a general amount of damages for diminished earning capacity, 
as explained in United States v. Flannery, supra; Jordan v. Bero, supra; and 
Carrico v. West Virginia Central & Pacific Railway Co., 39 W.Va. 86, 19 S.E. 571 
(1894). 

Where a plaintiff wishes to quantify the loss of earning capacity by placing a 
monetary value on it, there must be established through expert testimony the 
existence of a pennanent injury, its vocational effect on the plaintiffs work 
capacity, and an economic calculation of its monetary loss over the plaintiffs work
life expectancy reduced to a present day value. 

Liston v. Univ. ofW Va. Bd ofTrs., 190 W. Va. 410, 414, 438 S.E.2d 590, 594 (1993). Again, 

the jury heard Dr. Biundo' s testimony that Muto could not return to his previous work. The jury 

also heard Muto testify about his failed attempts to return to a different position with Petitioner. 

Petitioner attempts to confuse the necessary requirements for the proof ofloss, by asserting 

that "this Court stated that ideally, a claim for diminished earnings capacity would be 'supported 

by testimony of a vocational expert regarding what types of jobs the [Respondent] would be 

capable ofperfomung and an economist to calculate future losses." Petitioner's Brief, p. 33, citing 

Foster, at 733, 421 S.E.2d at 274. However, the Jordan opinion notes that medical evidence may 

be necessary where there is an "obscure" injury. Syl. Pt. 11, Jordan, 210 S.E.2d at 623, 635. There 

was significant medical evidence supporting the permanency of Muto's injuries. 

18 Petitioner baldly asserted that "no medical expert testified that Muto would experience any reduction in 
his future work-life capacity[,]" and then in the next sentence acknowledges that "Dr. Biundo testified that 
his cognitive impairment prevented him from returning to his prior position." Petitioner's Brief, at p. 36. 
There is a dissonance between these two statements that confirms the fatal problem in Petitioner's position. 
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Petitioner's argument that there was not a sufficient foundation for Selby's opinions is 

without merit. The circuit court properly admitted Selby's opinions concerning Muto' s lost wages. 

IV. 	 The Evidence at Trial Confirmed the Reasonableness of the Jury's Damage Award 

A. 	 Standard ofReview 

This Court has previously confirmed that a request for remittitur is governed by an abuse 

of discretion of standard on appeal. See, Miller v. Triplett, 203 W. Va. 351,356,507 S.E.2d 714, 

719 (1998), citing Abdulla v. Pittsburgh & Weirton Bus Co., 158 W.Va. 592,610,213 S.E.2d 810, 

822 (1975) (remittitur is reviewed for abuse of discretion) This Court has consistently held that 

"[c ]ourts must not set aside jury verdicts as excessive unless they are monstrous, enormous, at first 

blush beyond all measure, unreasonable, outrageous, and manifestly show jury passion, partiality, 

prejudice or corruption." Syi. Pt., Addair v. Majestic Petroleum Co., Inc., 160 W.Va. 105,232 

S.E.2d 821 (1977)." 

B. 	 The Jury's Award of Damages Was Reasonable and Based on the Actual 
Evidence 

The jury heard Selby's testimony that Muto had a pre-injury earning capacity of 

$632,882.00. App., 794:2-3; 808:21-24; 809:1-19. Muto's post-injury earing capacity, assuming 

access to the same wage level was $212,557, with a net loss of $420,325.00. App., 794:2-6; 

809:20-24. These figures were not rebutted by any evidence at trial. The jury was presented 

evidence that Muto could not resume his previous employment, despite his best efforts. The jury's 

job was not to provide a mathematically exact number based on the testimony of Respondents' 

expert. The jury's award of $695,000.00 for past and future lost wages is not outrageous. The 

circuit court's Order denying Petitioner's post-trial motions acknowledged that the lost wage 

numbers awarded by the jury were slightly higher than the numbers proposed by Selby, but they 

did not warrant overturning the jury's verdict or reducing the jury's damage award. App., 1927 

(Order). There is no basis for a new trial, in full or on damages alone, as the jury's award was 
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reasonable and the circuit court did not abuse its discretion by denying deny Petitioner's request 

for remittitur. 19 

V. 	 Petitioner Could Not Establish the Threshold Requirements That Would Necessitate 
a New Trial 

A. 	 Standard ofReview 

"We review the rulings of the circuit court concerning a new trial and its conclusion as to 

the existence of reversible error under an abuse of discretion standard ... [,] the circuit court's 

underlying factual findings under a clearly erroneous standard [and] [q]uestions oflaw ... [under] 

a de novo" standard. Strahin v. Cleavenger, 216 W. Va. 175, 182, 603 S.E.2d 197, 204 (2004) 

citing Tennant v. Marion Health Care Foundation, Inc., 194 W.Va. 97, 104,459 S.E.2d 374, 381 

(1995). "The ruling of a trial court in granting or denying a motion for a new trial is entitled to 

great respect and weight, [and] the trial court's ruling will be reversed on appeal [only] when it is 

clear that the trial court has acted under some misapprehension of the law or the evidence." See, 

Strahin, 216 W. Va. at 182-83, 603 S.E.2d 197, 204-205, citing Syl. Pt. 4, in part, Sanders v. 

Georgia-Pacific Corp., 159 W.Va. 621, 225 S.E.2d 218 (1976). 

B. 	 Petitioner's Request for a New Trial Does Not Address Any of the Specific 
Findings ofthe Trial Court and Should Be Disregarded 

Petitioner argument for a new trial generically summarizes its arguments related to the jury 

instructions, Selby's testimony and the damage award for lost wages. Petitioner did not cite to any 

specific holdings by the trial court in the denial of Petitioner's post-trial motion seeking a new 

trial. Petitioner's request for a new trial should therefore be disregarded by this Court. The 

fmdings of the circuit court were supported by the evidence, as noted above. There is no basis to 

find that the circuit court abused its discretion in any of its findings, nor in the rulings it made 

19 Following trial, Petitioner initially moved to alter or amend the judgment, pursuant to Rule 59(e) of the 
West Virginia Rules ofCivil Procedure. App., 105, fn. 5. Respondents correctly noted that a court may not 
enter a new judgment in an action that has been tried to ajury under a Rule 59 motion. App., 122. McDaniel 
v. Kleiss, 198 W. Va. 282, 285-286, 480 S.E.2d 170, 173-74 (1996). Respondents renew their same 
argument here, to the extent that Petitioner is attempting to rely on Rule 59 to alter or amend the judgment. 
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related to the jury instructions or Selby's testimony. There was no misapprehension oflaw or the 

evidence and Petitioner's request should be denied. 

CONCLUSION 

Based on the foregoing, Respondents request that this Court deny Petitioner's request to 

overturn the denial of its renewed motion for judgment as a matter oflaw. Respondents also request 

that Petitioner's request for a new trial be denied as there has not been any evidence presented to 

warrant such extraordinary relief. 

Respectfully submitted the 12th day of June, 2017. 
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