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ARGUMENT 


Petitioner asserted five assigmnents of error. First, the trial court should have granted 

judgment as a matter of law because the record plainly demonstrates that two elements of 

Respondent's deliberate intent claim were not met: actual knowledge and intentional exposure. 

On this point, Respondents make Petitioner's argument for it. "Petitioner also asks the 

impossible of Muto-to know that the grating had been removed while immersed in thick dust 

that impaired his vision. Muto could not have known that the grating had been removed, nor 

could he have anticipated that the grating would be removed prior to his entry into the silo." 

Resp't Br. 25. Of course, Mr. Muto was the only man actually in the silo with the ability to see 

the conditions for himself, and he testified that no one in management asked him to inspect the 

rotary flyash feeder or knew he was going to do so. If Mr. Muto could not know of the open 

grating, then no one in management could know either. 

Respondents aim to construct the elements of actual knowledge and intentional exposure 

via misdirection and illogical conclusions. Respondents rely on largely irrelevant and 

undisputed portions of the record to assert that Mr. Muto's supervisor, James Harley, had 

knowledge of the conditions and nonetheless instructed Mr. Muto to enter the silo and climb the 

platform. Respondents ignore the relevant portions of the record-most notably Mr. Muto's 

admission that no one in management instructed him to inspect the rotary flyash feeder in the silo 

or knew he was going to cross a barricade in order to do so. Petitioner addresses this evidence 

below. 

Second, the trial court erred by not instructing the jury that when a plaintiff creates the 

dangerous condition by not following safety procedures, the plaintiffs claim must fail. 

Respondents attempt to excuse Mr. Muto's actions, but the record indisputably demonstrates that 
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had Mr. Muto not violated safety procedures by crossing a barricade, the accident would not 

have occurred. The fact that the jury was not instructed on this point is reversible error. 

Third, Respondent's economic expert, Daniel Selby, should not have been permitted to 

testify because, before an economist can testify regarding expected lost wages, a medical expert 

must testify to the plaintiff s physical condition and a vocational expert must testify to the jobs a 

plaintiff may find and wages they may earn. Without a vocational expert to bridge that gap, the 

economist can only speculate regarding what wages a plaintiff may have earned. Indeed, this 

Court stated as much in Liston v. Univ. ofW. Va. Bd. ofTrs., 190 W. Va. 410,438 S.E.2d 590 

(1993). 

Respondents claim that a vocational expert was not needed here because the medical 

expert testimony established that Mr. Muto could not return to his prior employment. Again, this 

is not in dispute and irrelevant to Petitioner's argument. Rather, no one testified as to what 

wages Mr. Muto may have earned after the accident-just as no one testified that Mr. Muto was 

totally unable to work. Thus, Mr. Selby was left to speculate based on comparing Mr. Muto's 

estimated earning capacity to that of countless others with injuries that are in no way comprable 

to Mr. Muto's. Accordingly, not only was Mr. Selby's testimony improper under Liston, it was 

too unreliable to be admissible. The trial court erred in permitting the jury to consider such 

testimony. 

As explained further below, Respondents point to no evidence that justifies the trial 

court's decision to deny Petitioner's motion for judgment as a matter of law. There is nothing 

whatsoever in the record that leads to the conclusion that anyone deliberately intented for Mr. 

Muto to have been subjected to dangerous conditions. 
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I. 	 Respondents rmd actual knowledge and intentional exposure from drawing illogical 
conclusions while ignoring evidence that it was impossible for management to have 
known of the unsafe conditions and ignoring Mr. Muto's admission that he decided 
to enter the silo on his own accord. 

Respondents ignore evidence establishing that of the two crew members working on the 

elevated platfonn that morning: (1) neither individual told anyone that the dusting conditions 

were hazardous; (2) neither told anyone that it affected their ability to work nor infonned anyone 

that the conditions worsened; (3) neither told anyone that the dusting conditions were so severe 

that they felt the need to leave the area; (4) neither individual told anyone that they actually left 

the area; and (5) neither told anyone that they failed to replace the open grating open before 

leaving the area. The record does establish, however, that they had been instructed not to leave 

the area without replacing the grating. Petitioner also pointed to Mr. Muto's admission that he 

decided on his own to enter the silo and crawl under the caution tape reading "CAUTION DO 

NOT ENTER." Per these facts, not only would it have been impossible for anyone other than 

the two crew members-and eventually Mr. Muto-to have known what conditions they faced in 

the silo, but also that Mr. Muto was in no way intentionally exposed to an unsafe condition by 

FirstEnergy management. 

Respondents ignore this evidence, and instead invite this Court to leap with them to 

illogical conclusions drawn mostly from irrelevant and undisputed facts. 

A. Respondents ignore evidence that it was impossible under the circumstances for 
management to have had knowledge of the conditions in the silo, and instead 
conflate "circumstantial evidence" of actual knowledge with constructive 
knowledge. 

1. 	 Respondents point to the following undisputed or irrelevant facts and 
draw faulty conclusions. 

Respondents first note the fact that Mr. Muto's job responsibilities involve checking 

equipment in the silo. Resp't Br. 9. Of course, this does not mean that his job responsibility 
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involves violating FirstEnergy safety procedures, or even failing to use common sense in 

evaluating whether to proceed. Moreover, it has nothing to do with whether management was 

aware of conditions in the silo or directed him to check conditions in the silo prior to his 

accident. 

Later, Respondents cite ample testimony from several witnesses that, based on what they 

learned after the accident, zero-visibility dusting conditions created an unsafe working condition. 

Id. at 11-12. This fact is not in dispute. It also does not mean that management had knowledge 

of the extent ofthe dusting condition prior to Mr. Muto's accident. 

Respondents also discuss James Harley's desire to try adjusting the water levels in the 

pug mill floor before shutting the train down.] Respondents claim that ''the dusting conditions 

on the date of the accident were not a unique occurrence and there was widespread 

acknowledgement that shutting the train down was the appropriate course of action." Id. at 13. 

First, whether shutting the train down was appropriate is wholly irrelevant to whether Mr. Harley 

had actual knowledge of the dusting conditions in the silo before Mr. Muto's arrival there. 

Second, to the extent that the dusting conditions were not unique, the record indicates otherwise. 

Dust is routine in a power plant, but no one testified that they had ever before seen dusting that 

created zero-visibility conditions. 

Finally, Respondent claims that the maintenance crew supervisor, John Rapp, testified 

that he would likely have shut the train down ifhe had been in Mr. Harley's position. Resp't Br. 

J It is important to remember that the entire incident took place in a matter of minutes. While 
Respondents claim that Mr. Harley "denied" the request to shut the train down, the more accurate 
statement is that Mr. Harley had not shut the train down yet. There is nothing in the record that indicates 
that Harley insinuated that he would never shut the train down. He simply wanted to try to alleviate the 
dust via another method fIrst, even if that method was unlikely to work. Thus, he wanted to try adjusting 
the water levels in the pug mill, located one floor below the silo, which can sometimes alleviate dusting in 
the silo. 
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14. What John Rapp may have done with the benefit ofhindsight has no bearing on whether Mr. 

Harley had actual knowledge of dusting in the silo.2 

2. 	 Tom Hamilton's call to the control room could not have given James 
Harley knowledge ofthe extent ofthe dusting conditions in the silo. 

Respondents allege that actual knowledge is proven because James Harley "denied a 

request to shut down the train following a report from [Seth] James that it was 'extremely dusty' 

thereby forcing the crew to evacuate the silo before it could replace the grating." Resp't Br. 10. 

Further, Respondents claim that "it was the dusting condition, at the time of the conversations 

between James and Harley that constituted the hazardous condition and satisfied the 'actual 

knowledge' requirement ...." Id. Of course, there is a distinct difference between "extremely 

dusty" and "zero-visibility conditions. ,,3 At trial, Respondents argued that it was the zero

visibility conditions that constituted the hazard. (A.R. 859:21-23; 809:13-17.) Importantly, 

however, Tom Hamilton, the crew member who made the call to the control room, testified that 

the dusting significantly increased after the call to Seth James to ask about shutting the train 

down. At no point did Hamilton, or anyone else, inform anyone that they believed the dusting 

conditions were dangerous or impeding their work in any way, nor did they inform anyone that 

they had left the silo because the dusting conditions had gotten worse. 

Specifically, Hanlilton and Burton testified that the crew removed the feeder from its 

housing and placed it on the platform floor, since, at that time, the grating had not yet been 

opened. (A.R. 602:13--603:1; 1171:16-1172:12 ("It was dusting, but it wasn't-it wasn't real 

2 In fact, Respondents-and for that matter the circuit court in its order-inexplicably spend an 
entire section discussing what John Rapp learned from reading a report prepared after the accident. 
Resp't Br. 14; A.R. 945:6-17; 1917. What Rapp learned reading a report prepared after the accident has 
absolutely zero bearing on what he knew prior to the accident, which is the only knowledge that actually 
matters in a deliberate intent cause of action. 

3 As Ed Murphy stated, "We work at a power station. Dust is part of our life." (A.R. 1117:6-7.) 
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bad at that point.").) The crew then took a break, after which they opened the grating in the 

platform floor and lowered the feeder to the silo floor, at which point the dust "started picking 

up." (A.R. 1176:1-5; see also 617:2-8.) Then, Hamilton called James to ask about shutting 

down the train. (A.R. 1176:10-24.) After the feeder had been lowered to the floor, the crew 

waited on a crane to lift the replacement feeder to the top of the platform. (A.R. 1179:1-5.) It 

was not until this point that "the dust, it got pretty bad." Id. Only at that point did the crew 

decide to evacuate the area. (A.R. 1179:7; 1197:13-1198-3.) After they left, the crew did not 

inform anyone that they had done so. CA.R. 1179: 17-24; 1198:2-3; 1595:22-24.) 

It is therefore incorrect to state that James Harley could have known of the zero-visibility 

conditions from Hamilton's call to the control room. In fact, no one in the control room, 

including Seth James - the only person to actually speak with anyone on the maintenance 

crew-knew that the dusting conditions inside the silo had worsened, that the maintenance crew 

had evacuated the silo, or that the crew had left the silo without first replacing the gratings. (A.R. 

893:6-11; 914:5-10; 1610:18-11:7; 1637:18-22; 1662:18-21; 1663:2-5.) And no one in the 

control room believed Mr. Muto was undertaking anything unsafe when he left the control room 

and went upstairs. (A.R. 1600:7-9; 1661:14--62:1.) 

The fact is that at the time Hamilton made the call, the crew was still working, a sign that 

the crew-the only people to be able to see the actual extent of the dusting-did not believe the 

dusting conditions to be particularly unsafe.4 It was not until they lowered the feeder to the silo 

floor that the dusting conditions increased to the point where the crew felt unsafe. But, the crew 

informed absolutely no one that conditions worsened or that they had left the area. It is thus 

4 The crew did not even put their respirators on until they began to lower the feeder to the silo 
floor and the dust began to worsen. (A.R. 1176:7-8.) 
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impossible to impute knowledge to James Harley on the basis of Hamilton's call to the control 

room, since at the time the call was made, Harley had no way of knowing that the dusting 

conditions would increase to the point ofbecoming a hazard. 

3. 	 Respondents' reliance on McComas is misplaced because James Harley 
had no specifically identifiable duty to do anything upon receiving 
information that the silo was dusty. 

Respondents attempt to rely on this Court's holding in McComas v. ACF Indus., LLC, 

232 W. Va. 19, 750 S.E.2d 235 (2013), in which this Court stated that 

when a safety statute, rule or regulation, or a commonly accepted 
and well-known safety standard within the industry or business, 
imposes a specifically identifiable duty to inspect upon the 
employer, and the inspection would have revealed the specific 
unsafe working condition, the employer may be found to have had 
actual knowledge of the specific unsafe working condition .... 

See Resp't Br. 14. Respondents contend that actual knowledge is found because "Harley had a 

duty to reassess the situation after receiving a call requesting the train to be shut down." Id. 

Respondents' assertion fails on many levels. 

First, James Harley had no "specifically identifiable duty" to do anything, and 

particularly not based on a vague complaint about dusty conditions that was relayed from one of 

his subordinates. Respondents claim that such duty arises from FirstEnergy's safety policy, 

although they tellingly cite no actual clause in that policy. Rather, Respondents point to 

testimony from Ed Murphy, who stated testified that Mr. Harley's obligation, which was the 

same as that of all FirstEnergy employees in all situations, is to "verify conditions first." CA.R. 

1119:18-1120:11.) That is hardly a specific obligation. 

Second, even taken at face value, the record demonstrates that Mr. Harley sought more 

information from the silo regarding what the maintenance crew was doing and how long they 

would need the train shut down. (A.R. 1177:12-1178:22.) Thus Mr. Harley did attempt to 
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"reassess" the situation. Since that term imposes no identifiable duty, Respondents cannot argue 

that he violated some policy that would implicate McComas. 

Third, Respondent's argument again assumes that James Harley had information 

sufficient to determine that a dangerous condition existed in the silo. As explained above, while 

he was informed that the silo was "extremely dusty," he was not informed that the dust later 

escalated to the point of creating zero-visibility conditions. He was also not informed that the 

crew decided to evacuate the room once the dust worsened or that the crew left the grating open 

when it left the room. His ability to "reassess" can only be based on the information available to 

him at the time-which was hardly information sufficient to draw the myriad conclusions that 

Respondents have attempted to draw with the benefit of hindsight. 

Fourth, this case is not McComas. Thus, the point of law arising from that case is wholly 

inapplicable here. McComas involved an employer's failure to inspect a certain electric box for 

approximately fifty years, despite having a specific regulatory duty to do so. McComas, 232 W. 

Va. at 25-26, 750 S.E.2d at 241-42. Here, the incident occurred in a matter of minutes. 

Furthermore, the "duty" Respondent's attempt to point to is in no way specific, such as the 

regulation at issue in McComas, which mandated that electrical boxes were to be inspected every 

3 to 6 years.5 Id. at 25 n.7, 750 S.E.2d at 241 n.7. 

Even Respondents' most creative interpretation of the word "reassess" cannot conjure a 

specifically identifiable duty that would have been imposed on Mr. Harley given the information 

he had at the time. Nonetheless, to the extent that Respondents argue that their supposed "duty 

to reassess" imposed a duty on Mr. Harley to immediately shut the train down, this argument is 

5 Another example of a policy that imposes a specific duty is this one: ''Never step over or duck 
under barriers." (A.R. 1706.) 
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absurd. There is obviously nothing in the record that imposes a mandatory and specific duty to 

shut down the train that is consistent with McComas. Nor, as explained above, would the 

information Mr. Harley had at the time be sufficient to trigger such a duty, assuming one existed. 

In sum, nothing in the record demonstrates that anyone in FirstEnergy management had 

or could possibly have had actual knowledge that the dusting conditions in the silo reached zero

visibility levels or that the platform's grating was left open by the maintenance crew. While 

Respondents have attempted to construct knowledge via assumptions and untenable leaps of 

logic, the evidence to which they point does not change the fact that not a single person

including Mr. Muto himself-who had seen first-hand that the dusting conditions reached zero

visibility levels-told anyone about it. Likewise the only people to have left the grating open did 

not tell anyone they had done so. It was impossible for anyone other than these individuals to 

have had actual knowledge of the conditions in the silo. Accordingly, this Court must overturn 

the trial court's deCision on this point. 

B. 	 Respondents fail to acknowledge Mr. Muto's admission that no one in 
management knew that he was going to climb the platform stairs and cross 
under the barricade. 

Regarding the intentional exposure element of Respondent's claim, nothing in the record 

overcomes Mr. Muto's own testimony, in which he admits that he was never intentionally 

directed to enter the silo, climb the platform stairs, duck under a barricade, and walk around on 

the platform. He was especially not directed to do so with any knowledge that the crew had 

evacuated, that the silo was so dusty that one could not see, or that the grating on the platform 

floor was opened. Furthermore, to the extent Mr. Muto was given an instruction, he was directed 

to go to the pug mill floor, which is in an entirely different area of the building than the silo. 
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Respondents claim the intentional exposure element is met by again relying on irrelevant 

facts.6 First, Respondents spend ample time discussing whether James Harley was in the control 

room at the time Mr. Muto left to go to the pug mill floor and the wisdom of attempting to check 

the pug mill floor before shutting down the train. Resp't Br. 14-20. This is irrelevant. The 

relevant facts involve what instructions Mr. Harley gave, and specifically whether he ordered 

Mr. Muto to go to the silo, enter the room, climb the stairs, and duck under the barricade. 

Respondents point to no such thing, nor could they, since no such conversation took place. 

While Respondents acknowledge there was a conversation among the team in the control 

room, they completely ignore that the only thing that emerges from that conversation is that Mr. 

Harley wanted someone to check the water levels in the pug mill dust collector. There is no 

testimony from anyone that Mr. Harley instructed Mr. Muto to go to the silo and climb atop the 

platform. (A.R. 1517:17-21; 1519:6-12; 1577:17-18; 1665:22-66:14; 1632:11-16.) Even 

David Bizzak, Respondent's expert, testified that Mr. Muto was "dispatched to determine if the 

dust collector water level in the pug mill could be adjusted to reduce the dusting." (A.R. 875:7

9.) 

The only actual evidence Respondent cites that Muto was given an instruction to go to 

the silo is a vague and self-serving statement from Mr. Muto himself that "they" wanted him to 

find out about the dusting. Resp't Br. 16. Even if "they" did want him to find out about the 

dusting, that is a far cry from someone in management deliberately intending to put Mr. Muto in 

harm's way. Indeed, Mr. Muto himself testified that he made the decision to go to the silo, climb 

6 Respondents focus on James Harley's decision to adjust the pug mill dust collector water levels 
before ordering the train shut down. Resp't Br. 17. Respondents claim that this somehow indicates that 
he instructed Mr. Muto to go to the silo. It is not clear how that decision could evidence Harley giving 
Muto an instruction to go to the silo since the pug mill floor and flyash silo are in different areas of the 
solid waste processing building. It is even more unclear as to how this decision evidenced an instruction 
for Mr. Muto to climb the platform stairs and duck under a barricade in violation of safety procedures. 
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the stairs, and duck under the barricade without any instruction from management, or anyone in 

management being aware of what he was doing. (A.R. 1518:6-12; 1520:15-22; 1521 :15-21; 

1525:18-19; 1533:1-9 (Q: And you ducked under that caution tape and the come-along, didn't 

you? A: That's correct. Q: Nobody asked you to do it, you did it on your own? A: Yes, sir. Q: 

Nobody in management knew you were going to do that, did they? A: No, sir.").) 

Nothing in Respondent's brief overcomes this fatal admission. For this reason, 

Respondents failed to establish during trial this necessary element of their claim, and the trial 

court erred in denying Petitioner's motion for judgment as a matter of law. This Court should 

therefore overturn the trial court's decision. 

II. 	 Respondents confuse violation of a safety policy with contributory negligence to 
argue that the jury should not have been given an instruction consistent with 
Blevins and Mumaw. 

Petitioner's third assignment of error is that the trial court erred in not instructing the jury 

that the plaintiffs claims should fail if he created the hazardous condition at issue by failing to 

follow safety procedures. Respondents claim that the jury instruction as given was accurate, and 

that the record did not support such an instruction. First, Respondents incorrectly confuse 

contributory negligence with the issue at hand. Second, the record not only supported such an 

instruction, the record unequivocally demonstrated that Mr. Muto violated established safety 

procedures-procedures he admitted he was well aware of-by crossing the barricade and 

climbing atop the platform. 

A. 	 Respondents confuse contributory negligence and this Court's prior case law 
that prohibits a plaintiff'S deliberate intent claim from succeeding if the 
plaintiff was exposed to the danger by failing to follow safety procedures. 

Respondents claim that the trial court's instruction was proper because the plaintiffs 

contributory negligence is not to be considered in a deliberate intent claim. Resp't Br. 28. 

Respondents miss the mark. Petitioner agrees that contributory negligence is not a defense in a 
11 
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deliberate intent action, but this Court has made clear that a plaintiff's violation of safety 

procedures can negate his or her claim. The jury should have been instructed on this point. 

As noted in Petitioner's brief, this Court has held that "where an employee creates a 

specific unsafe working condition by not following expected procedures, a deliberate intent 

action cannot be maintained against the employer." Mumaw v. U.S. Silica Co., 204 W. Va. 6, 

511 S.E.2d 123 (1998). Likewise, this Court has also upheld a grant of a judgment 

notwithstanding a verdict because there, the "specific unsafe working condition ... only existed 

when the appellant went into the unguarded area, without first turning off the equipment, to clean 

up the ore spillage, failing to comply with safety procedures." Blevins v. Beckley Magnetite, 

Inc., 185 W. Va. 633, 639, 408 S.E.2d 385, 391 (1991). These cases are virtually 

indistinguishable from the present case on all key points, most notably in each case, had the 

plaintiff followed the expected procedures, the accident would not have occurred. 

Respondents attempt to distinguish these cases by noting that, unlike the plaintiff in 

Mumaw who left the grating open himself, that Mr. Muto was not the person who created the 

dusting conditions or left the grate open. Resp't Br. 24-25. Regardless of how the dust or open 

grating was created, Mr. Muto only arrived at the danger by failing to follow safety procedures

procedures which he knew and was actually carrying with him at the time of the accident. Thus, 

like in both Blevins and Mumaw, had Mr. Muto followed procedures by not crossing the 

barricade, the accident unquestionably would not have occurred. As such, the points of law 

exposed by those cases are plainly applicable here. 

B. 	 The record plainly demonstrates that Mr. Muto violated safety procedures, thus 
necessitating a jury instruction on that issue. 

Respondents acknowledge that Mr. Muto "believed the cable come along and yellow tape 

were present because of the dusting condition." Resp't Br. 25. Respondents state, however, that 
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it would be impossible to predict every hazard Mr. Muto may encoWlter. rd. at 25-26. For this 

reason, FirstEnergy's policies do not require anyone to ever guess as to what hazard they may 

face-they forbid it. The policy provides that "[a]ny personnel required to enter an area 

protected by a barricade, rope or railing shall know the hazard for which the barricade is 

intended." (A.R. 1706 (emphasis added).) The policy mandates that employees are "never to 

proceed in the face of uncertainty," and that "if you do not know the hazard ... you don't 

proceed. You get confirmation from someone." CA.R. 1029:19-1030:4; 1825.) Respondents 

claim that upon seeing the barricade, Mr. Muto arrived at the "only logical conclusion," which 

was that the barricade protected from dust and nothing else. Resp't Br. 26. Regardless of 

whether the "only logical conclusion" to be drawn from a barricade blocking the only access 

point to an elevated platform is to warn about dust visible throughout the silo, Mr. Muto's 

assumption was wrong. This incident provides the perfect example of why FirstEnergy policies 

forbid guessing about hazards. Accordingly, Mr. Muto's decision to cross the barricade without 

confirmation of what the barricade protected from was unquestionably a violation of safety 

policy. 

To inform of the danger associated with a barricade, the safety policy requires that a 

barricade is supposed to include a sign that describes who erected the barricade and the hazard it 

protects from. As Respondents note, this barricade had no sign. Resp't Br. 27. But, the fact that 

it had no sign does not excuse Mr. Muto from crawling under it. The policy does not state that 

one can ignore a barricade if it has no sign. Thus, per the policy, if there was no sign informing 

him of the hazardous condition, and no one else around to inform him what the hazard was, he 

was not to cross the barricade. Mr. Muto admitted that not only was he aware of this policy, he 

carried a copy of the policy with him at all times. (A.R. 1516:5-1517:1.) 
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Respondents nonetheless claim that Mr. Muto's decision to crawl under the barricade was 

justified. First, Respondents point out that the caution tape should have been red instead of 

yellow. Resp't Br. 26-27. Petitioners conceded this point.7 But, yellow tape does not mean that 

one is not required to know of the hazard before crossing. The policy does not state that "one 

must know of a hazard before crossing red tape, but if one sees yellow tape they are free to 

ignore it or just assume there is no real danger." Even though the tape was yellow, Mr. Muto 

violated safety policy by crossing it without knowledge of what it was erected to protect against. 

Respondents also argue that Mr. Muto was somehow exempt from the safety policy 

because "he was authorized by his employer to go into the fly ash silo to investigate the dusting 

condition." Resp't Br. 27. As discussed above, first, Mr. Muto admitted that no one instructed 

him to go to the silo, and no one knew that he was going to cross the barricade. Thus, no such 

authorization could have occurred. Further, even if Mr. Muto had been instructed to go to the 

silo, there is no testimony whatsoever that indicates that Mr. Muto was instructed to ignore basic 

safety policy and ignore barricades. Moreover, there is nothing in the safety policy that grants 

authority to anyone to exempt someone from following the safety policy. This argument is 

illogical. 

Finally, Respondents creatively, but incorrectly, claim that Mr. Muto was permitted to 

cross the barricade-in express violation of the policy that forbids ever stepping over or ducking 

under barricades-because the barricade had no entry or exit points. Resp't Br. 26. Ignoring the 

logistical difficulty of erecting a barricade with an exit point on the top of a stairwell, the fact 

that no such entry/exit point existed is even more reason that the barricade should not have been 

7 Respondents do not address the fact that no one in FirstEnergy management knew that the 
maintenance crew used yellow, as opposed to red danger tape. Nor do Respondents argue that Mr. Harley 
even knew the barricade existed, much less that he intended for Mr. Muto to duck under it. 
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crossed, since the only means to cross it was either ducking under or climbing over. Clearly, this 

does not excuse Mr. Muto's violation ofthe safety policy. 

It is undisputable that Mr. Muto violated the safety policy by crossing a barricade. This 

violation of safety policy proximately caused the accident-had Mr. Muto not crawled under the 

barricade to the top of the platform, he would not have fallen through the platform's open grates. 

Under Blevins, Mumaw, and Master Mechanical, the jury should have been instructed on this 

point. 

III. 	 Respondents incorrectly contend that a vocational expert was not required. 

Under this Court's holdings in Jordan v. Bero, 158 W. Va. 28, 210 S.E.2d 618 (1974) and 

Liston v. Univ. ofW. Va. Bd. ofTrs., 190 W. Va. 410, 438 S.E.2d 590 (1993), respondent was 

required to present testimony of a vocational expert who could opine regarding what 

employment the plaintiff could be expected to find given his post-accident medical condition. 

An economist could then value his expected wages given such employment, and calculate his 

lost wage figures. Under Liston, absent the vocational expert testifying as to what jobs the 

plaintiff could expect to find, the economist has no basis for determining how much a plaintiff 

could earn. Such speculative testimony should not be permitted. 

Respondents first contend that Petitioner waived its right to appeal. Resp't Br. 30. Next, 

Respondents claim that medical expert testimony proved Mr. Muto's lack of ability to work and 

that only medical testimony was needed. rd. at 36. Petitioner replies to these arguments in tum. 

A. 	As acknowledged by the trial court, Petitioner properly preserved its objections 
to this testimony. 

Respondents contend that "neither during nor after Selby's testimony did Petitioner 

renew its objection to the opinions that Petitioner now seeks to address on appeal." Resp't Br. 

30. This is incorrect. Not only did Petitioner renew the motion after Mr. Selby's testimony
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which, in its initial ruling, the court made clear that it wanted to hear-the court acknowledged 

Petitioner's renewed objection and preservation of the issue. (See A.R. 1160:2-4 ("So to the 

extent ... that the Court has not granted your motion, you'll have an objection and exception to 

the ruling ofthe Court.").) 

Petitioner first raised its issue with Mr. Selby's testimony via two pre-trial motions: one 

to exclude Mr. Selby's testimony regarding the value of Mr. Muto's household services (A.R. 

27); another to exclude Mr. Selby's opinions regarding future economic damages (A.R. 51). 

These issues were fully briefed and argued before the court, with relevant points oflaw presented 

to the court for its consideration. (See A.R. 51-72; 1151-52.) Prior to trial, the court denied 

Petitioner's motion regarding the value of household services. (A.R. 438:23.) Regarding the 

motion involving the determination of future economic damages, the court stated, "[a]nd the 

same with the future economic damages. I'll deny that, but like I say, I'll hear the evidence and 

if the Court feels there wasn't sufficient evidence to support that, I will so find as a matter of law 

and instruct the jury in that regard." (A.R. 439:11-15.) Because the court made clear that it 

wished to hear Mr. Selby's testimony before making a definitive ruling, Petitioner did not object 

at that time. Petitioner nonetheless raised objections to Mr. Selby's testimony two other times. 

First, Mr. Selby testified regarding Mr. Muto's estimated lost wages. (A.R. 792-94.) 

After Mr. Selby testified that he understood that "there's been some testimony and assertions in 

this case, that Mr. Muto could go back to work in some capacity," Respondent then asked, "did 

you, then, look at some figures that would-that would apply to your numbers, if there was a 

possibility for him going back to work?" (A.R.796:13-20.) Petitioner objected on two grounds, 

first that Petitioner had not been provided with any specific figures prior to trial, and second, 

"Mr. Selby admitted he's not a vocational expert. He's not offering any vocational opinions." 
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(A.R.798:8-13.) The court sustained the objection on those grounds. (AR.798:14-15.) Thus, 

the jury was presented with no additional figures beyond Mr. Selby's estimation, and brief 

explanation ofhis methodology. 8 

At the close of the plaintiffs case, after moving for a directed verdict, Petitioner again 

raised the issue: 

The second motion that we would make at this time, Your Honor, 
in the alternative, is to dismiss the Plaintiff s claim for future 
damages. 

Essentially, we ... renew our motion to dismiss the methodology 
through which Plaintiffs are attempting to establish their future 
damages in this case. 

You know, Mr. Selby testified. And Mr. Selby admitted he's not a 
vocational expert. He's not offering any vocational opinions. 

He's not offering any opinions that Mr. Muto can earn a specific 
wage, can perform a specific job, nor is he qualified to offer those 
opinions. 

No doctor has come into this courtroom and testified that the 
Plaintiff cannot work. None. 

Under the law that we cited in our motion in limine prior to this 
trial, that's simply insufficient to meet the Plaintiffs burden to 
establish damages under Jordan v. Bero. 

(AR. 1151: 1-1152: 14.) Respondent offered counter arguments and stated, "we would also 

request a denial of the motion seeking to strike all testimony by Mr. Selby on the issue of 

damages." (AR. 1157:6-8.) The court denied Petitioner's motion and allowed the jury to 

consider Mr. Selby's testimony. (A.R. 1159:3-7.) Moreover, the Court stated, "So to the extent 

8 As explained in Petitioner's Brief, and elaborated on further below, Mr. Selby's methodology is 
faulty. Absent a vocational expert to bridge the gap between medical testimony and an economist's 
testimony, the economist's testimony is speculative, as was the case here. 
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. .. that the Court has not granted your motion, you'll have an objection and exception to the 

ruling of the Court." CA.R. 1160:2-4.) 

This is plainly sufficient to have preserved the issue for appeal. Under Rule 46 of the 

West Virginia Rules of Civil Procedure, 

[I]t is sufficient that a party, at the time the ruling or order of the 
court is made or sought, makes known to the court the action for 
which the party desires the court to take or the party's objection to 
the action of the court and the grounds therefor .... 

W. Va. R. Civ. P. 46. This Court has held that where the record demonstrates a "full discussion" 

on a motion in which counsel "stated his grounds in objection to said motion and to the ruling of 

the court in sustaining said motion, there was no necessity for formal objection . " 

Konchesky v. S. J. Groves & Sons Co., 148 W. Va. 411,416, 135 S.E.2d 299, 303 (1964). 

The record makes clear that Petitioner made known the action which it desired the court 

to take and the grounds therefor. There was also recognition by the trial court of the Petitioner's 

objection to the court's adverse ruling. The issue is thus clearly preserved for appeal. 

B. 	 Jordan and Liston do not permit experts to testify to subjects on which they are 
not qualified, thus, a vocational expert is needed to offer testimony necessary to 
establish future earnings capacity. 

Regarding the propriety of Mr. Selby's testimony and the reliability of his methodology, 

this Court's case law on the subject makes clear that a vocational expert is needed to bridge the 

gap between a medical expert's opinion of a plaintiff's physical and mental capabilities, and the 

economists' projections of how much they might earn over a given period. The vocational 

expert must testify regarding how a plaintiffs capabilities translate into the job market so that 

the economist can determine what wages the plaintiff might earn. Otherwise, the economist is 

left to speculate based on statistics taken from unrepresentative samples-as was the case here. 
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Respondents argue that the physician testimony provided the economist with sufficient 

infonnation on which to base his calculations. Regarding the cases cited in Petitioner's brief, 

Respondents state that "the Jordan opinion notes that medical evidence may be necessary where 

there is an 'obscure' injury." Resp't Br. 36. Further, Respondents appear to claim that Liston, 

despite its instruction that a plaintiff must "establish[] through expert testimony the existence of 

a pennanent injury, its vocational effect on the plaintiffs work capacity, and an economic 

calculation of its monetary loss," pennits a medical expert to testify as to the vocational effect on 

work capacity. Liston, 190 W. Va. at 414, 438 S.E.2d at 594. 

First, Respondents misread Jordan. Stating that medical evidence is necessary to prove 

the existence of an obscure injury does not mean that a vocational expert is not necessary to 

prove the vocational effect of that injury. 

Second, Liston in no way pennits an expert to testify on matters for which he or she was 

not qualified. Under Respondent's interpretation of Liston, either a physician or an economist 

would be pennitted to offer testimony regarding available jobs and expected wages for a given 

plaintiff.-neither of which has the expertise to do so. Furthennore, even ignoring that 

physicians are not qualified to testify regarding the job market, Dr. Baker testified that "[i]n 

general, 10% deficiency or so would impact different professions differently." (A.R.760:9-10.) 

It thus follows that a vocational expert is needed to discuss how Mr. Muto's impainnent affects 

his ability to work and what jobs he could hold. 

While there was significant testimony that Mr. Muto could not return to his previous job, 

there was no testimony at all that Mr. Muto could not return to any job. It is as much an issue of 

logic as it is an issue of law: a qualified expert needed to testify as to what jobs Mr. Muto could 

hold and what wages he might earn before an economist could offer a relevant opinion regarding 
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his expected future earnings. Absent such testimony, and for the reasons stated in Petitioner's 

brief, Mr. Selby's opinions are impermissibly speculative. 

Accordingly, in light of the trial court's error in permitting the jury to consider Mr. 

Selby's testimony, this Court should remand the case for a new trial. 

CONCLUSION AND PRAYER FOR RELIEF 

Petitioner respectfully requests that this Court overturn the trial court's denial of the 

motion for judgment as a matter of law with regard to Respondents' deliberate intent claims. In 

overturning the denial of the motions for judgment as a matter of law, Petitioner requests that 

this Court enter judgment in favor of Petitioner in lieu of further proceedings. See Dixon v. Am. 

Indus. Leasing Co., 162 W. Va. 832, 838, 253 S.E.2d 150, 154 (1979). Alternatively, Petitioner 

requests that this Court set aside the verdict and grant Petitioner a new trial due to the trial 

court's errors outlined herein. 

FirstEnergy Generation, LLC 

Stephen M. LaCagnin ( SB #2118) 
Seth P. Hayes (WVSB #10381) 
David R. Stone (WVSB #12824) 
Jackson Kelly PLLC 
150 Clay St., Suite 500 
Morgantown, WV 26507 
Tel: (304) 284-4100 
shayes@jacksonkelly.com 
Counsel for Petitioner 
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