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ASSIGNMENTS OF ERROR 


1. 	 The trial court erred in denying petitioner's motion for judgment as a matter of law on 

respondents' deliberate intent claim. 

2. 	 The trial court erred in refusing to instruct the jury that Respondent could not maintain a 

deliberate intent cause of action if he created the unsafe working condition by not 

following expected safety procedures or by acting in an unforeseen manner. 

3. 	 The trial court erred in permitting Respondents' economics expert to testify as to future 

lost earnings capacity. 

4. 	 The trial court erred in refusing to reduce the jury's award of damages to comport with 

the evidence at trial. 

5. 	 The trial court erred in refusing to grant FirstEnergy a new trial under Rule 59(a) of the 

West Virginia Rules of Civil Procedure. 
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STATEMENT OF THE CASE 


This case stems from an adverse judgment in a deliberate intent cause of action arising 

out of a workplace accident at the Harrison Power Station on January 22, 2013. Respondents, 

James and Carol Muto, brought an action against FirstEnergy Generation, LLC ("FirstEnergy") 

in which they alleged that FirstEnergy deliberately exposed Mr. Muto to two specific unsafe 

working conditions: (1) open floor grating in an elevated platfonn which was improperly 

barricaded by yellow, as opposed to red, caution tape; and (2) nearly zero-visibility dusting 

conditions which precluded Mr. Muto from seeing the open floor grating after he crawled under 

the barricade. Mr. Muto fell through the open grating, sustaining injuries. The case was tried to 

the jury, whereupon a verdict was returned in favor of Respondents. The jury's total award was 

One Million Two Hundred Twenty Thousand Dollars ($1,220,000.00), which was reduced to 

One Million One Hundred Forty Two Thousand Dollars ($1,142,614.00) to account for the 

workers' compensation offset. FirstEnergy timely filed post-trial motions, which the trial court 

denied by order entered on December 27,2016. 

On the morning of the accident, maintenance supervisor John Rapp assigned a work crew 

to replace rotary feeder #1A, which is located in the flyash silo in the solid waste processing 

building on the grounds of the Harrison Power Station. The solid waste processing building 

contains six floors, with the entrance to the flyash silo located on the fifth floor. Rotary feeder 

#1A is located on the second level of an elevated platfonn inside the flyash silo. (A.R. 1690

93. 1) To replace a rotary feeder, one must first remove the old rotary feeder from its housing, 

attach it to a chain, and then lower it to the silo floor through openings in both the first and 

1 These photographs show the platform, which has two levels. The feeder is housed on the top 
level. 

2 

4842-8997-2038.v3 

http:4842-8997-2038.v3
http:1,142,614.00
http:1,220,000.00


second levels of the elevated platfonn. (A.R. 1688-89.2) The replacement feeder is then raised 

from the silo floor to the top of the platfonn through the same two openings, where it is installed 

in its housing. (A.R. 968; 1674; 1680;3 1675.4) 

The work crew assigned to this task consisted of Tom Hamilton, John Burton, Bob 

Bartlett, and John Graziani. This was an experienced crew, with both Mr. Bartlett and Mr. 

Burton each having more than 30 years of experience at the Harrison Power Station. (A.R. 

967:9-18.) Mr. Rapp provided a pre-job briefing to the crew that morning in which he discussed 

the procedures involved in replacing the rotary feeder and safety precautions to be undertaken 

during the job. Because part of the job required the crew to remove the floor gratings on the first 

and second levels of the platfonn for a short duration, the crew spoke about installing barricades 

for those periods of time during which the gratings were removed. (A.R. 1166:4-5.) In addition 

to caution tape, Mr. Rapp instructed the crew to erect a cable barricade to block anyone from 

accessing either the first or second levels of the platfonn when the gratings were removed. (A.R. 

1168:23-69:8.) Mr. Rapp required that anyone working around the open grating on the second 

level of the platfonn wear fall protection. (A.R. 1166:11-14; 1170:8-18.) Finally, Mr. Rapp 

made clear that at no point should the maintenance crew leave the flyash silo without first 

replacing the two floor gratings. rd. 

Following the pre-job briefing, the maintenance crew proceeded towards the flyash silo. 

Before starting work, the crew went to a maintenance parts storeroom and selected a steel cable 

with a come-along attached to use as the barricade, as well as yellow caution tape that read, "Do 

2 These photographs show the feeder itself, after having been removed. 
3 These photographs show the open grating. The cylinder above and to the right of the opening is 

the feeder's housing unit. The chains are used to raise and lower the feeder through the opening. 
4 This photograph shows the view looking through the openings in the two levels to the platform 

floor. 
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Not Enter." (A.R. 1169:20-1170:4.) The maintenance crew believed the cable come-along and 

yellow caution tape were sufficient for the job they were to perform. (A.R. 1170:5-7.) The 

maintenance crew then removed the old flyash rotary feeder from its housing, placed it on the 

steel grating adjacent to its housing, and left the silo for a mid-morning break. (A.R. 1172:5-8.) 

The crew did not erect a barricade prior to taking their break because they had not yet removed 

either of the floor gratings. (A.R. 1172:16-17; 1173:20-23.) The dust conditions inside the silo 

prior to the crew's break were not noticeable. (A.R. 1172:9-12.) 

Upon returning from break, Mr. Hamilton, Mr. Bartlett, and Mr. Mr. Burton5 secured the 

steel cable barricades across the only access points to both the first and second levels of the 

elevated platform. (A.R. 1173:20-23.) The crew further wrapped yellow caution tape reading 

"Caution Do Not Enter" around both barricades. (A.R. 1669, 1679;6 1672;7 1681;8 1682;9 1683

84.1°) As the dusting had become more noticeable during the crew's break, Mr. Hamilton called 

control room operator Seth James from a page phone inside the silo to inform him that the dust 

was increasing and to ask if it was possible to shut the flyash "train" down. I I (A.R. 1176:22-24.) 

Mr. James advised Mr. Hamilton that he would look into the request and get back with him. 

(A.R. 1176:1-2.) As the maintenance crew was lowering the rotary feeder through the two open 

gratings, Mr. Bartlett answered the return call from Mr. James. Mr. Bartlett relayed to the other 

5 John Graziani was only scheduled for a half-day of work on the day of Mr. Muto's accident and 
did not return to the flyash silo after the mid-morning break. CA.R. 665:13-21.) 

6 These photographs show the cable come-along that stretched across the top of the staircase 
leading to the top level ofthe platfoffil. The yellow caution tape is wrapped around the cable. 

7 A close-up view of the cable come-along. 
8 The same come-along, from the reverse side. 
9 This photograph shows a similar barricade blocking the entrance to the first level of the 

platform. 
10 These photographs show the staircase leading to the top level of the platform. 
11 The ''train'' is the term used for the series of equipment that transports flyash through the 

processing unit in the flyash silo. 
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crew members that the control room wanted to know how long the crew needed the train to be 

shut down. (A.R. 1178:13-15.) Mr. Bartlett also infonned the other crew members that the 

control room was sending someone to adjust the dust collectors on the pug mill floor to see if 

that would alleviate the dusting. Id. The pug mill floor is located one level below the flyash silo. 

(A.R.1521:2-22:1.) 

After Mr. Bartlett ended the call, the crew lowered the rotary feeder onto the ground floor 

of the flyash silo, at which time the dusting increased to the point that it created a nearly zero

visibility condition inside the silo. (A.R. 617:15-17.) The maintenance crew decided to evacuate 

the silo. (A.R. 1179:4-7.) When the crew left the silo, however, they did not replace the gratings 

on either the first or second levels of the elevated platfonn. (A.R. 1180:1-5.) Mr. Hamilton 

testified the crew did not believe it was safe to replace the gratings given the dust conditions 

inside the silo. (A.R. 1180:7-8.) Importantly, the maintenance crew did not tell anyone that the 

dusting conditions had worsened or that they had evacuated the silo. Moreover, despite Mr. 

Rapp's instructions earlier that morning, the maintenance crew did not notify anyone that they 

had left the gratings open upon leaving the silo. (A.R. 1182:21-83:1.) Mr. Hamilton testified that 

the crew members did not believe anyone was going to enter the flyash silo and that if someone 

did, the barricade they had erected was sufficient to prevent that person from accessing the 

elevated platfonns and exposing themselves to the open grating. (A.R. 641:21-42: 1 0; 1181 :20

24.) Furthennore, the maintenance crew did not believe anyone would attempt to crawl under the 

barricade given the nearly zero-visibility conditions that existed inside the silo at that time. (A.R. 

642:11-22; 1183:9-18.) Thus, without telling anyone, the crew left the silo and waited on an 

adjacent catwalk to see if the adjustments that were being made to the pug mill dust collectors 

alleviated the dusting inside the silo. (A.R. 1180:15-20.) 
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Meanwhile, in a different area of the facility, a crew of four men, known as the S02 

team, was in charge of manning the control room: James Muto, Seth James, Tim Eakle, and their 

supervisor Jim Harley. The control room is located three floors below the flyash silo in the solid 

waste processing building. The control room contains several computer screens which monitor 

certain process equipment in the solid waste processing building, including the rotary feeders in 

the flyash silo. (A.R. 1559:17--61 :5.) When Mr. Hamilton first contacted control room operator 

Seth James, Mr. James radioed his supervisor, Mr. Harley, and advised him that the maintenance 

crew wanted the train shut down because of a dusting problem inside the silo. (A.R. 1567:21

68:10; 1628:23-29:2.) Mr. Harley asked how long the train would need to be shut down, and the 

two discussed whether anything else could be done to alleviate the dusting problem, most 

notably, adjusting the water levels in the pug mill dust collector. (A.R. 1628:23-29:2; 1575:16

76:1.) The pug mill dust collector is part of the flyash train, and water levels inside the dust 

collector can affect the amotmt of flyash dust that is distributed through the system. (A.R. 

1635:12-36:1.) 

Following the initial conversation between Mr. James and Mr. Harley, the testimony 

differed as to whether Mr. Harley physically came into the control room or whether he continued 

to communicate with Mr. James by radio. 12 Regardless, it was undisputed that Mr. Muto and Mr. 

Eakle were present in the control room with Mr. James when the maintenance crew reported the 

dusting conditions, and it was undisputed that Mr. James and Mr. Harley had a follow-up 

12 Mr. James testified that within ten minutes of the call to his office, Mr. Harley came into the 
control room. (AR. 1574:15-18.) Mr. Muto testified that Mr. Harley was not in the control room. (AR. 
1518:20.) Mr. Eakle did not remember Mr. Harley being present in the control room, but he admitted that 
a statement he gave shortly after the accident indicated that Mr. Hadey was in the control room. (AR. 
1657:7-10; 1662:5-12.) Mr. Harley testified that he did not remember whether he went to the control 
room or continued to communicate with Mr. James by radio, but he admitted that he may have gone to the 
control room. (AR. 1632: 17-20.) 
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conversation where they again discussed adjusting the water levels in the pug mill dust 

collectors. Mr. James advised Mr. Harley that he did not believe adjusting the water levels in the 

dust collectors would minimize dusting inside the flyash silo, but Mr. Harley still wanted to try. 

(A.R. 1575:19-76:4; 1577:6-11.) Whether it was over the radio or in person, the only directive 

that Mr. Harley gave after learning of the dusting condition inside the flyash silo was to adjust 

the water levels in the pug mill dust collector. (A.R. 875:4-12; 880: 1 0-81 :2; 881 :22-26; 1601:4

6.) Importantly, no one, including Mr. Harley and Mr. Muto, recalled any conversations between 

Mr. Harley and Mr. Muto after the maintenance crew reported a dusting condition inside the silo. 

(A.R. 1577:17-18; 1517:17-21; 1519:6-12; 1665:22-66: 14; 1632:11-16.) 

After the follow-up conversation between Mr. James and Mr. Harley, Mr. Muto relieved 

Mr. Eakle as "equipment watch" so that Mr. Eakle could attend a meeting.,,13 (A.R. 1443:15-22.) 

Mr. Eakle told Mr. Muto that he had made a couple of rounds through the flyash silo earlier that 

morning and saw nothing out of the ordinary. (A.R. 1444:22-23.) Mr. Muto then took the 

elevator to the pug mill floor, and Mr. Eakle left for his meeting. At no point was anyone in the 

control room informed that the dusting conditions inside the silo had worsened, that the 

maintenance crew had evacuated the silo, or that the crew had left the silo without first replacing 

the gratings. (A.R. 893:6-11; 914:5-10; 1610:18-11:7; 1637:18-22; 1662:18-21; 1663:2-5.) 

Moreover, Mr. Eakle testified that he did not sense any urgency when the maintenance crew 

reported the dusting condition and requested that the train be shut down. (A.R. 1660:23-61:1.) 

And no one in the control room believed Mr. Muto was undertaking anything unsafe when he 

left the control room and went upstairs. (A.R. 1600:7-9; 1661 :14-62:1.) 

13 Equipment watch is the position within the S02 group responsible for visually inspecting 
equipment in the solid waste processing building, checking oil levels in the equipment, and ensuring that 
the equipment is operating properly. (A.R. 1437:9-38:11.) 
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Mr. Muto left the control room and took the elevator to the fifth floor. (A.R. 1521:2

22:1.) He walked down a flight of stairs to the pug mill floor, where he saw nothing unusual. Id. 

He then walked through the pug mill floor, climbed a flight of stairs, and approached the door to 

the flyash silo. Id. Mr. Muto, who was able to see inside the silo through a window in the door, 

described the conditions inside the silo as near zero visibility. (A.R. 1522:15-23:4; 1528:3-10.) 

Mr. Muto also noticed that the maintenance crew was no longer working inside the silo. (A.R. 

1526:16-23.) Mr. Muto did not notify anyone of the conditions that he observed inside the silo, 

even though those conditions were different than what he had expected to see. (A.R. 1522:15

23:4.) Despite carrying a radio, Mr. Muto never contacted Mr. Harley about the conditions he 

encountered because he assumed that his supervisor would have told him to locate the source of 

the dusting. Id. Mr. Muto admits that no supervisor instructed him to enter the silo, much less to 

enter the silo in the conditions which he observed through the silo door. (A.R. 1524:2-25:19.) 

After Mr. Muto entered the silo, he preceded towards the rotary feeder platform stairs. He 

described the visibility at the bottom of the staircase as less than an arm's length away, and he 

admitted that the visibility became worse as he climbed the staircase to the point where he could 

no longer see. (A.R. 1528:3-21.) When Mr. Muto reached the second level of the platform, he 

encountered a steel cable barricade wrapped in yellow caution tape reading, "Caution Do Not 

Enter." (A.R. 1669-70; 1672; 1678-79.) The barricade was fixed across the only entrance point 

to the upper level of the rotary feeder platform and was attached to a come-along. (A.R. 

1531:12-16.) Despite having near-zero visibility, Mr. Muto ducked under the barricade. (A.R. 

1533:1-3.) Mr. Muto admits that he neither notified anyone that he intended to crawl under the 

barricade nor contacted anyone to find out why the barricade was in place. (A.R. 1533:4-16.) 

Mr. Muto, who had no idea the barricade was in place until he encountered it on the second 
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level, testified that he "assumed" the barricade was erected because of the dusty conditions 

inside the silo. Id. As Mr. Muto ducked under the barricade and walked towards the rotary 

feeder's housing, he fell through both open gratings. (A.R. 1446:1~7:13.) Mr. Muto admits 

that no one asked him to inspect the flyash rotary feeder that morning and that he made the 

decision to do so himself. (A.R. 1520:6-23.) 

At trial, Mr. Muto admitted that he carried the FirstEnergy Personal Safety Manual and 

Human Performance Handbook ("Safety Manual") on his person at all times while at work, 

including at the time of the accident. (A.R. 1516:5-17:1.) Mr. Muto further admitted that he was 

familiar with FirstEnergy's policies concerning barricading, barriers, and signs. (A.R. 1538:16

39:9.) Section 301.2 of the Safety Manual states: "Any personnel required to enter an area 

protected by a barricade, rope or railing shall know the hazard for which the barricade is 

intended." (A.R. 1706.) The Safety Manual further prohibited employees from stepping over or 

under barricades. Also, while FirstEnergy policies and OSHA regulations required that red 

danger tape be used to warn people of hazards such as open gratings,14 those same policies and 

regulations allowed persons to cross yellow caution tape only after confirming the purpose for 

which the tape was placed. (A.R. 1708.) Finally, the Safety Manual advised employees that when 

they confront areas of confusion to take time and resolve the issues, stating, "STOP When 

Unsure: 1. STOP the Activity. 2. Place the equipment in a safe condition. 3. Notify Supervision. 

14 Provided that individuals were present to guard the opening and warn individuals of the hazard, 
neither FirstEnergy policies nor OSHA regulations required any physical barricade to be erected. (A.R. 
856:22-57:2; 890:18-91:2.) Thus, when the maintenance crew was working inside the silo, the barricade 
with yellow caution tape actually exceeded FirstEnergy policies and OSHA regulations. Once the 
maintenance crew left the silo without replacing the floor gratings, however, both FirstEnergy policies 
and OSHA regulations required that red danger tape be used to warn of the hazard. (A.R. 855:14-22; 
1707.) 
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4. Get help to resolve questions and concerns. Never proceed in the face of uncertainty." (A.R. 

1543:16--44:1, 1825.) 

Mr. Muto admitted he did not know why the steel cable barricade was erected when he 

crawled under it. (A.R. 1535:12-15.) He also conceded that he ducked under the barricade even 

though FirstEnergy's policies prohibited doing so. (A.R. 1540:12-17.) Despite knowing that 

FirstEnergy's policies forbid him from crossing the barricade and yellow caution tape without 

first identifying the hazard being warned against, Mr. Muto testified that his decision to duck 

under the barricade and caution tape was nonetheless reasonable, since he assumed that the 

barricade was erected to protect against nothing more than the dust. (A.R. 1533: 1 0-16.) 

SUMMARY OF ARGUMENT 

The trial court erred in denying FirstEnergy's motion for judgment as a matter of law as 

to Respondents' deliberate intent claim because there was no evidence at trial establishing that 

FirstEnergy had actual knowledge of the specific unsafe conditions which proximately caused 

Mr. Muto's injuries, much less that anyone in management actually intended to expose Mr. Muto 

to those unsafe conditions. Respondents alleged that FirstEnergy intentionally exposed him to 

two specific unsafe conditions: (1) an open floor grate beside the rotary flyash feeder housing 

which was improperly barricaded; and (2) excessive dusting inside the flyash silo which created 

nearly zero-visibility conditions and prevented him from seeing the open floor grate after he 

crawled under the barricade. 

Mr. Muto admitted at trial that no one in management instructed him to go inside the silo, 

nor was he actually asked to inspect the rotary flyash feeder on the elevated platform-he chose 

to inspect the rotary flyash feeder himself. In fact, the only directive that Mr. Muto's supervisor 

gave that morning was to check the water levels on the pug mill dust collectors, which are one 

floor below the flyash silo. One has to physically walk through the pug mill dust collector floor, 
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up a flight of stairs, through a metal door, and up two additional flights of stairs to reach the 

elevated platform through which Mr. Muto fell. 

Additionally, not a single witness testified that anyone at FirstEnergy had any knowledge 

that Mr. Muto was going to inspect the rotary flyash feeder on the elevated platform. Nor did any 

witness testify that anyone in management at FirstEnergy had actual knowledge of the nearly 

zero-visibility conditions inside the silo or that the maintenance crew working inside the silo 

failed to replace the floor gratings on the rotary feeder platform before leaving the silo. Likewise, 

there was no evidence at trial that would even remotely suggest that anyone at FirstEnergy

much less anyone in management-actually intended for Plaintiff to walk through nearly zero

visibility conditions, crawl under a steel cable barricade warning "Caution Do Not Enter," and 

expose himself to open grating in order to inspect the lA flyash rotary feeder. As Respondents 

proffered no evidence that would sustain a prima facie case for the actual knowledge and 

intentional exposure elements of their deliberate intent claim, the trial court erred in denying 

FirstEnergy's motion for judgment as a matter of law. 

Second, Mr. Muto acknowledged that he was familiar with FirstEnergy's policies 

concerning barricading and caution tape and that he carried a copy of the Safety Manual with 

him at all times while at work. Those policies prohibited employees from ducking under 

barricades, they prohibited employees from accessing barricaded areas without knowing with 

certainty the reason for the barricade, and they did not allow employees to cross yellow caution 

tape without first confirming the reason for the yellow tape. Mr. Muto violated all of these safety 

policies when he crawled under the steel cable barricade which was blocking the only access 

point to the second level of the rotary feeder platform. Nonetheless, the trial court refused to 
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instruct the jury that a plaintiff cannot sustain a deliberate intention action if he creates the 

specific unsafe condition at issue by disregarding safety policies. 

The trial court also erred when it permitted the Respondents' economist, Daniel Selby, to 

testify regarding Mr. Muto's future lost earnings capacity. No physician testified that Mr. Muto 

was permanently disabled from further work. In fact, all physicians agreed that Mr. Muto's mild 

cognitive impairment did not prevent him from working. Respondents did not retain a vocational 

expert, and no expert testified about any vocational effects that Mr. Muto's mild cognitive 

impairment had on his work capacity. Instead, the trial court allowed Mr. Selby to project Mr. 

Muto's lost earnings capacity by relying on general disability statistics that are in no way 

applicable to Mr. Muto's injuries. 

Even though the trial court allowed Mr. Selby to testify, the jury awarded Mr. Muto 

future economic losses vastly in excess of the amount to which Mr. Selby even testified. The 

jury's verdict on this issue alone evidenced its misunderstanding of the evidence and law. Given 

the clear weight of the evidence, the trial court's refusal to instruct the jury on a well-settled 

principal of law, and the jury's obvious confusion of the evidence and law as indicated by its 

excessive award of future economic losses, the trial court was required at a minimum to grant 

FirstEnergy a new trial pursuant to Rule 59(a) of the West Virginia Rules of Civil Procedure. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

FirstEnergy requests oral argument in this matter pursuant to Rule 19 of the West 

Virginia Rules of Appellate Procedure. This case presents a record where there was insufficient 

evidence to support a deliberate intent claim and where the verdict was against the clear weight 

of the evidence. Further, the trial court erred by refusing to instruct the jury on well-settled law 

which was wholly applicable to the facts at issue. 
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ARGUMENT 


I. 	 The Trial Court Erred in Denying Petitioner's Motion for Judgment as a Matter of 
Law on Respondent's Deliberate Intent Claim. 

A. Standard ofReview 

This case should not have proceeded to the jury in the first place. At the close of 

Respondents' case, and again at the conclusion of all evidence, Petitioner moved for judgment as 

a matter of law on several grounds, including the Respondents' failure to prove a prima facie 

case of "deliberate intent" under W. Va. Code § 23-4-2(d)(2)(ii). The trial court denied this 

motion, and it is from this denial that FirstEnergy appeals. If a circuit court denies a party's 

motion for judgment as a matter of law, that party may raise the denial as error on an appeal 

subsequent to the entry of a final order. See, e.g., Adkins v. Chevron, USA, Inc., 199 W. Va. 

518, 522,485 S.E.2d 687, 691 (1997). When reviewing a circuit court's denial of a motion for 

judgment as a matter of law, this Court applies a de novo standard. Gillingham v. Stephenson, 

209 W. Va. 741, 745, 551 S.E.2d 663,667 (2001). 

"When the plaintiffs evidence, considered in light most favorable to him, fails to 

establish a prima facie right to recovery, the trial court should direct a verdict in favor of the 

defendant." Syl. Pt. 1, Bannon v. Riffle, 197 W. Va. 97, 475 S.E.2d 97 (1996). Within the 

context of "deliberate intent" claims filed pursuant to W. Va. Code § 23-4-2(d)(ii), the West 

Virginia Legislature specifically declares: 

[C]onsistent with the legislative findings of intent to promote 
prompt judicial resolution of issues of immunity from litigation 
under this chapter . . . the court shall dismiss the action upon a 
timely motion for a directed verdict against the plaintiff if after 
considering all the evidence and every interference legitimately 
and reasonably raised thereby most favorably to the plaintiff, the 
court determines that there is not sufficient evidence to find each 
and every one of the facts required to be proven by the provisions 
of subparagraphs (A) through (E), inclusive, paragraph (ii) of this 
subdivision. 
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W. Va. Code § 23-4-2(d)(iii)(B) (2005) (emphasis added). 

A Circuit Court should therefore dismiss deliberate intent actions when it finds 

insufficient evidence to satisfy all five deliberate intent elements. While the trial court expressed 

concern about the lack of evidence establishing a prima facie deliberate intent claim, it 

nonetheless failed to meet this standard by denying the Petitioner's Motion for Judgment as a 

Matter of Law at the conclusion of Respondent's case and again at the close of all evidence. 

(A.R. 1158:18-20; 1159:22-24.) 

B. 	 FirstEnergy had no actual knowledge ofthe extent ofdusting inside the silo or 
that the maintenance crew left the silo without first replacing the floor gratings. 

Under section 23-4-2(d)(2)(ii)(B) of the West Virginia code, the plaintiff must prove, by 

a preponderance of the evidence, "[t]hat the employer, prior to the injury, had actual knowledge 

of the existence of the specific unsafe working condition and of the high degree of risk and the 

strong possibility of serious injury or death presented by the specific unsafe working condition." 

This Court has held that this "requirement is not satisfied merely by evidence that the employer 

reasonably should have known of the specific unsafe working condition and of the strong 

possibility of serious injury or death presented by that condition." Syl. Pt. 3, Blevins v. Beckley 

Magnetite, Inc., 408 S.E.2d 385, 386-87 (W. Va. 1991) (affirming circuit court's entry of 

judgment notwithstanding verdict in favor of defendant). "This is a high threshold that cannot be 

met by speculation or conjecture." Mumaw v. U.S. Silica Co., 511 S.E.2d 117, 123 (W. Va. 

1998) (affirming circuit court's order granting summary judgment in favor of defendant). 

Respondents argued at trial that FirstEnergy exposed Mr. Muto to two specific unsafe 

conditions: open floor gratings barricaded by yellow, as opposed to red caution tape; and dusting 

conditions inside the silo which created a near-zero-visibility environment and prevented him 

from seeing the open floor grating after he crawled under the barricade. (A.R. 855:14-22; 
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859:21-60:10; 890:13-17.) Evidence that FirstEnergy should have known of the open grating 

being guarded by yellow-as opposed to red---caution tape or the extremely dusty conditions 

inside the silo is insufficient to sustain the verdict. Evidence that FirstEnergy was negligent in 

supervising its employees or monitoring the situation in the silo is insufficient to sustain this 

verdict. Any evidence tending to prove anything short of FirstEnergy's actual knowledge of 

these two specific unsafe working conditions is insufficient to sustain this verdict. The evidence 

presented at trial falls woefully short of this high standard. 

1. 	 FirstEnergy management was unaware that the grating was open/or the 
same reason that Mr. Muto was unaware: the crew members who left it 
open did not tell anyone they had done so. 

FirstEnergy management was of course aware that an essential part of the feeder 

replacement job was opening the floor gratings on both the first and second levels of the rotary 

feeder platform. Once the maintenance crew removed the rotary flyash feeder from its housing, 

the crew needed to remove the gratings in order to lower the old feeder to the silo floor and to 

raise the new feeder to the second level of the platform. For this reason, Mr. Rapp, the 

maintenance crew's supervisor, specifically instructed his maintenance crew on the morning of 

Mr. Muto's accident that they were never to leave the open grating unattended and to replace the 

grating before leaving the worksite. (A.R. 1166:11-14; 1170:8-18.) 

It is undisputed that the maintenance crew members did not notify anyone that they had 

left the silo, much less that they had left the gratings open when exiting. (A.R. 1182:21-83:1.) 

Mr. Hamilton knew that the crew did not comply with Mr. Rapp's instructions when they left the 

silo. Mr. Hamilton testified, however, that the maintenance crew did not believe they needed to 

tell anyone that they had left the gratings open because they believed they had sufficiently 

barricaded the openings before leaving. (A.R. 642:21-43:10; 1181:20-24.) Moreover, the 

maintenance crew did not believe anyone was going to enter the flyash silo; rather, they believed 
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that the S02 control room operator was sending someone to adjust the water levels on the pug 

mill floor, which is one floor below the flyash silo. (A.R. 1180:9-11; 1180: 15-20,) 

Regardless of the reason for their failure to report their actions, it is undisputed that the 

maintenance crew did not notify anyone that they had left the silo, much less that they had left 

the silo without replacing the floor gratings. Thus, neither Mr. Muto nor anyone in management 

could have possibly known that there were open gratings on the rotary feeder platform because 

the maintenance crew did not tell anyone they had left the gratings open. In fact, no one in the 

control room did know there were open gratings on the elevated platform when Mr. Muto went 

upstairs. (A.R. 893:6-11; 914:5-10; 1610:18-11:7; 1637:15-22; 1662:18-21; 1663:2-5.) 

In its Order Denying Defendant's Renewed Motion for Judgment as a Matter of Law, the 

trial court placed great significance on the fact that Mr. Harley knew that the gratings would 

have to be removed at some point during the task of replacing the rotary feeder. But all this 

establishes is that Mr. Harley understood that at some point in the several-hour process of 

replacing a rotary feeder, the maintenance crew would have to open the floor gratings for a short 

period of time. This testimony does not establish that Harley actually knew that the gratings were 

open at the time that Mr. Muto left the control room. See Black Bear, LLP v. Halsey, No. 16

0232,2016 WL 7210151, *9 (W. Va. Dec. 12,2016) ("the employer must have such 'conscious 

awareness' of the unsafe condition prior to directing the employee to act."). The trial court's 

finding completely ignores the undisputed fact that the maintenance crew failed to inform 

anyone that they had left the silo without replacing the floor gratings, thus making it impossible 

for anyone to have known that the gratings were left open. Nor does the trial court address the 

fact that the maintenance crew was explicitly instructed by management earlier that morning to 

never leave the silo with the gratings open. No one in the control room had any reason to believe 
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that the gratings were open when Mr. Muto went upstairs, and in fact, all individuals present in 

the control room testified that they did not know the maintenance crew evacuated without 

replacing the gratings. Respondents' own liability expert conceded he was aware of no evidence 

establishing that anyone in the control room knew that the maintenance crew left the floor 

openings unguarded. CA.R. 893:6-11.) 

No amount of speculation, assumption, or circumstantial evidence can overcome this 

logical reality. In the face of this evidence, the jury's verdict that FirstEnergy had actual 

knowledge of the unsafe working condition which caused Plaintiff s accident cannot stand. 

2. 	 FirstEnergy management was unaware that the maintenance crew erected 
a barricade using yellow caution tape. 

Neither OSHA regulations nor FirstEnergy policies required the maintenance crew to 

erect any barricade while they were physically present at the worksite and could warn someone 

about the open floor gratings. CA.R. 856 :22-57 :2; 890: 18-91 :2.) Once the maintenance crew left 

the silo without replacing the floor gratings, however, OSHA regulations and FirstEnergy 

policies required the unguarded opening to be barricaded with red danger tape. CA.R. 855:14--22; 

1707.) In fact, Mr. Muto testified that ifhe had seen red danger tape, he would not have crossed 

under the barricade because ofhis knowledge of FirstEnergy's safety policies. CA.R. 1532:9-12.) 

Admittedly, the testimony conflicted at trial as to whether John Rapp specifically 

instructed his crew to use red caution tape. But it was undisputed that no one in management 

actually saw the barricade that was erected that morning, much less that anyone in management 

knew the type of tape that was used to cordon off the only entrance to the platform's second 

level. Therefore, there is no evidence that anyone in management was aware that the barricade 

erected by the maintenance crew before it evacuated the silo violated FirstEnergy policies or 

OSHA regulations. 
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3. 	 FirstEnergy management was unaware that the dusting conditions inside 
the silo worsened, creating nearly zero-visibility conditions. 

Mr. Harley was of course aware that there was a dusting condition inside the silo and that 

the maintenance crew had requested that a piece of equipment be shut down to alleviate the 

dusting condition. But the dusting condition initially reported by Tom Hamilton to Seth James 

was not the specific unsafe condition to which Respondents alleged that FirstEnergy deliberately 

exposed Mr. Muto. Rather, Respondents alleged that the nearly zero-visibility dust conditions 

which ultimately resulted in the maintenance crew evacuating the silo constituted the specific 

unsafe condition within the meaning ofW. Va. Code § 23-4-2(d)(2)(ii)(A) (2005). (A.R. 855:14

22; 859:21-60: 1 0; 890: 13-17.) The dusting conditions did not deteriorate to the point that it 

forced the maintenance crew to evacuate until after the crew had lowered the rotary feeder to the 

silo floor, which is after Mr. Bartlett last spoke to the control room. (A.R. 1179:4-5.) After 

exiting the silo, the maintenance crew failed to notify anyone that the dust conditions had 

deteriorated or that they had been forced to evacuate the silo. (A.R. 1179:17-24.) 

The only other person who actually saw the nearly zero-visibility conditions was Mr. 

Muto himself. When Mr. Muto arrived at the flyash silo door, he encountered dusting conditions 

beyond what he anticipated when he left the control room. Mr. Muto also noticed that the 

maintenance crew which initially reported the condition was no longer working in the flyash silo. 

Although he was carrying a radio, Mr. Muto did not notify anyone about the unanticipated 

dusting conditions he could see inside the flyash silo. He assumed that if he had contacted his 

supervisor, Mr. Harley would have asked him to investigate further. But, for purposes of proving 

"actual knowledge," Mr. Muto admitted that he never actually notified anyone about the extent 

ofdusting inside the silo. (A.R. 1524:19-25:12.) 
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4. 	 The evidence cannot support the actual knowledge component ofa prima 
facie deliberate intent claim, and thus, the trial court erred in refusing to 
grant FirstEnergy's motionfor judgment as a matter oflaw. 

The evidence at trial failed to satisfy the high standard necessary to sustain a deliberate 

intent claim. The deliberate intent statute requires proof of "actual knowledge," not speCUlation, 

assumption, reasonable inferences, or conclusions that could have been drawn. The evidence at 

trial was not even close. First, the only people to have known that they left the grating open 

admitted they did not tell anyone they had done so. Second, the only people to have seen the 

dusty conditions inside the silo, including Mr. Muto, admitted they did not tell anyone about the 

extent of the problem. That management may have concluded, or even should have concluded 

that such conditions existed is irrelevant and cannot support this claim. The issue here is whether 

management actually knew, and it is simply impossible for anyone in management to have had 

actual knowledge of either of those conditions. 

C. 	 Respondents offered no evidence that FirstEnergy intentionally exposed Mr. 
Muto to a specific unsafe working condition. 

The deliberate intent statute requires proof that, despite its actual knowledge of a 

dangerous condition, "the employer nevertheless intentionally thereafter exposed an employee to 

the specific unsafe working condition." W. Va. Code §23-4-2(d)(2)(ii)(D) (2005). The court has 

held that deliberate intent actions are "meant to deter the malicious employer, not to punish the 

stupid one." Deskins v. S.W. Jack Drilling Co., 215 W. Va. 525, 531, 600 S.E.2d, 237, 243 

(2004). Thus, this element "is not satisfied if the exposure of the employee to the condition was 

inadvertent or merely negligent." Sias v. W-P Coal Co., 185 W. Va. 569, 575,408 S.E.2d 321, 

327 (1991). There "must be some evidence that, with conscious awareness ofthe unsafe working 

condition ... an employee was directed to continue working in that same harmful environment." 
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Tolley v. ACF Industries, Inc., 212 W. Va. 548, 558, 575 S.E.2d 158, 168 (2002) (upholding 

circuit court's grant of summary judgment in favor of defendant). 

1. 	 The only directive that Mr. Harley gave was to have someone adjust the 
water levels in the pug mill dust collectors in order to try and alleviate the 
dusting. The pug mull dust collectors are one floor below the fly ash silo. 

Upon learning that the maintenance crew had requested that the train be shut down, Mr. 

Harley suggested to Mr. James that someone first try adjusting the water levels on the pug mill 

dust collectors. (A.R. 1575:16--76:1; 1628:23-29:2.) A short time later, Mr. Harley and Mr. 

James again discussed the possibility of adjusting the water levels in the pug mill dust collector. 

Mr. James told Mr. Harley that he did not believe adjusting the water levels would solve the 

problem, but Mr. James testified that Mr. Harley wanted to try anyway. (A.R. 1575:19-76:4; 

1577:6--11.) No one testified that Mr. Harley gave any other directive, and no one--including 

Mr. Muto or Mr. Harley-recalls any conversations between Mr. Muto and Mr. Harley that 

morning. (A.R. 1517:17-21; 1519:6-12; 1577:17-18; 1665:22-66:14; 1632:11-16.) Thus, the 

evidence established that the only directive which Mr. Harley gave after learning of the dusting 

condition inside the flyash silo was to adjust the water levels in the pug mill dust collector. IS 

(A.R. 875:4-12; 880:10-81:2; 881 :22-26; 1601:4-6.) 

The pug mill dust collectors are located one floor below the fly ash silo. In order to even 

enter the flyash silo, one has to physically walk through the pug mill dust collector floor, walk up 

15 The four members of the S02 team had different recollections as to whether Mr. Harley was 
physically present in the control during this conversation: Mr. James was certain he was, Mr. Eakle did 
not think he was but acknowledged he said Harley was present in a written statement he gave shortly after 
the accident, Mr. Harley did not believe he was but admitted he could not be sure, and Mr. Muto testified 
Mr. Harley was not present. The trial court mistakenly focused on these differing recollections in denying 
FirstEnergy's Motion for Judgment as a Matter of Law. The key point is not whether Mr. Harley was 
physically present when he directed someone to try adjusting the water levels in the pug mill dust 
collectors; the key point is that the only directive Mr. Harley gave was to adjust the water levels in the 
pug mill dust collectors, which is in an altogether different area of the plant than the flyash silo. 
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one flight of stairs, and then pass through a steel door. (A.R. 884: 1-8.) In order to then reach the 

elevated platform through which Mr. Muto fell, one has to next climb an additional two flights of 

stairs. Id. So the only directive given by Harley did not require anyone to actually enter the silo, 

much less climb the rotary feeder platform inside the silo. In fact, Mr. Muto admitted that no one 

instructed him to go and inspect the rotary flyash feeder inside the silo-he made that decision 

himself. (A.R. 1520:15-24.) 

Tellingly, the Respondents' liability theory until several days prior to trial hinged upon 

their expert's mistaken belief that in order to reach the pug mill dust collectors, one had to first 

walk through the second level of the elevated rotary feeder platform. Respondents' liability 

expert Dr. David Bizzak stated in his Rule 26 disclosure that he was able to opine "to a 

reasonable degree of engineering certainty that Mr. Muto was dispatched to determine if the dust 

collector water level in the pug mill could be adjusted to reduce dusting." (A.R. 880:10-17.) Dr. 

Bizzak conceded that was the only directive which Mr. Harley gave on the morning of Mr. 

Muto's accident. (A.R. 881 :3-5.) Dr. Bizzak further opined: "Because the area of the facility that 

Mr. Muto needed to access to determine if dust levels could be controlled by changing the water 

level in the dust collector necessitated passage along the second-level catwalk, he crossed the 

caution tape that was placed across the walkway." (A.R. 882:19-83:3 (emphasis added).) Dr. 

Bizzak errantly opined that because Mr. Harley directed Mr. Muto to go to the pug mill floor, 

and because Mr. Harley knew that Mr. Muto would have to walk through the second level of the 

rotary feeder platform to reach the pug mill floor, Mr. Harley knew and intended for Mr. Muto to 

walk on the second level of the elevated platform. 

Dr. Bizzak admitted that "a few days" before he testified, he watched a video made by 

FirstEnergy which depicted the path of travel which Mr. Muto actually took on the morning of 
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his accident. Dr. Bizzak learned that the assumption on which he based his oplmons was 

incorrect. 

Q: You now know that the second-level platform [through which 
Mr. Muto fell] is a dead end with only one entrance and one exit, 
correct? 

A. Yes. 

Q: And you know that one has to actually walk through the pug 
mill floor, up a flight of steps, through a door into the silo, up two 
more flights of steps to even get to the second level of the 
platform? 

A. That is correct. 

Q: So that's another conclusion you rendered, in November, that's 
incorrect? 

A. That is correct. 

(A.R. 884:1-11.) 

The testimony reveals that Mr. Harley only intended for someone to go to the pug mill 

floor, which is in a different area of the building and on a different floor than the silo. Since there 

was no evidence supporting the conclusion that anyone intended for Mr. Muto to actually go to 

the silo, much less to inspect the rotary feeder housing on the elevated platform inside the silo, 

the jury's verdict cannot stand. 

2. 	 Even ifmanagement had instructed Mr. Muto to inspect the rotary flyash 
feeder inside the silo, no one in management could possibly have done so 
with "conscious awareness" of the near zero-visibility conditions or the 
open gratings. 

Even if the evidence established that Mr. Muto was instructed to go to inspect the rotary 

flyash feeder inside the silo, in order to meet the high standard needed to support a deliberate 

intent claim, those instructions would necessarily have to include orders to go to the silo 
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regardless of the conditions he may encounter and without respect to standard safety procedures. 

Absolutely no evidence supports this conclusion. 

The three maintenance crew members working inside the silo after the mid-morning 

break were the only individuals who knew both the extent of the dusting condition inside the silo 

and that there were open gratings on the elevated platform. They evacuated without telling 

anyone, believing that the control room was sending someone only to inspect the pug mill dust 

collectors one floor below. Importantly, however, the maintenance crew was never instructed to 

continue working in nearly zero-visibility conditions, and all crew members knew they did not 

have to work in those conditions, as evidenced by the fact that the crew decided to evacuate the 

area on their own. The only other person who actually knew that the dusting conditions inside 

the silo had worsened to the point that there was nearly zero visibility was Mr. Muto, who also 

told no one about the conditions prior to entering the silo. 

In order to uphold the jury's verdict, there must be some evidence that FirstEnergy, "with 

conscious awareness of the unsafe working condition . . . directed [Mr. Muto] to continue 

working in that same harmful environment." Tolley, 212 W. Va. at 558,575 S.E.2d at 168. First, 

Mr. Muto admitted that he failed to use the radio he carried with him to inform Mr. Harley, or 

anyone else, that the conditions in the silo were so dusty that it was difficult to see. Had Mr. 

Harley instructed Mr. Muto to ignore the visibility issues and proceed, Respondents' claim may 

stand. But that was not the case. 

Second, Mr. Muto admitted that he was aware of the several emergency stops located 

along his path to the silo, all of which would have shut down the equipment creating the nearly 

zero-visibility dusting conditions. (A.R. 1542:11-15.) Had Mr. Muto been instructed to proceed 
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to the silo and not hit the emergency stops if he encountered a dangerous condition, 

Respondents' claim may stand. But that was not the case. 

Third, Mr. Muto admitted that he saw the cable barricade at the top of the staircase. The 

barricade was admittedly not constructed to either OSHA or FirstEnergy's standards after the 

maintenance crew evacuated the silo. But it was not invisible. FirstEnergy policies, which Mr. 

Muto admits he carried with him at all times and which he knew, state that employees should 

never climb over or crawl under cable barricades. Mr. Muto did just that. Had Mr. Muto been 

instructed to crawl under the barricade, Respondents' claim may stand. But that was not the case. 

Moreover, Mr. Muto admitted that he saw the yellow caution tape wrapped around the 

steel cable barricade. Though yellow tape, per FirstEnergy policy, is meant to signify a minor 

hazard, it is also meant to prevent anyone from crossing it without knowing the hazard that lies 

on the other side. The policy does not permit employees to assume what the hazard may be. In 

fact, the policy requires that the caution tape include a tag identifying the hazard as well as the 

individual who erected the caution tape. This barricade had no tag. But, as the testimony and 

logic reveals, the absence of an identifying sign leaves one only to assume what the hazard may 

be. Out of caution, the barricade should not have been crossed. In fact, several employees, 

including Mr. James, admitted they would not have crossed the barricade, and Mr. Hamilton and 

Mr. Burton, who erected the barricade, testified that they believed it was sufficient to keep 

anyone from entering the area. CA.R. 641 :21--42:22; 1183:9-18; 1608:15-21.) Mr. Muto's 

assumptions regarding what he believed to be the hazard were obviously wrong, but that does not 

give rise to a deliberate intent claim. Had Mr. Muto been instructed to ignore the cable barricade 

wrapped in yellow caution tape, regardless of the color of the tape, on his way to the platform, 

Plaintiffs' claim may stand. But that was not the case either. 
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There was no evidence that anyone in FirstEnergy management knew that Mr. Muto was 

going to inspect the rotary flyash feeder, much less that anyone actually intended for Mr. Muto 

climb the platform stairs in near-total darkness, ignore the emergency stops located along the 

way, crawl under a steel cable barricade, ignore the established procedures for encountering 

caution tape, fail to use fall protection while on the platform, and lean over an open grating in 

order to inspect that piece of equipment. In the absence of this evidence, all of which is 

necessary to support a deliberate intent claim, the trial court erred in not granting FirstEnergy's 

motion for judgment as a matter oflaw. 

3. 	 The Circuit Court erred by focusing on whether the jury could have 
reasonably concluded that Mr. Harley was inside the control room instead 
of whether Mr. Harley actually intended for Mr. Muto to be exposed to 
near zero-visibility conditions and open gratings inside the silo. 

In concluding that the evidence supported the jury's finding that FirstEnergy intentionally 

exposed Mr. Muto to near zero-visibility dust conditions and open gratings, the trial court 

focused heavily on whether the jury could have concluded that Mr. Harley was in the control 

room at the same time as Mr. Muto and whether Mr. Harley recognized the possibility that Mr. 

Muto may go to the flyash silo after checking the water levels in the pug mill dust collectors. 

These are red herrings. First, regardless of whether Mr. Harley discussed adjusting the water 

levels in the pug mill with Mr. James in person or over the radio, the evidence established that 

adjusting the water levels in the pug mill dust collector was the extent of their conversation. 

Second, Mr. Harley admitted that he knew it was possible that Mr. Muto may have proceeded 

into the flyash silo if he did not find anything unusual in the pug mill dust collectors. (A.R. 

1635:9-13; 1637:7-12; 1639:3--{j.) But knowing it was possible that Mr. Muto may go into the 

silo is different than directing him to inspect the rotary flyash feeder on the elevated platform in 

the silo. And it is vastly different than directing Mr. Muto to inspect the rotary flyash feeder with 
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conscious awareness that there was nearly zero-visibility dust conditions, a barricade with yellow 

rather than red caution tape, and open gratings adjacent to the rotary flyash feeder through which 

Mr. Muto could fall (all without telling Mr. Muto about any of these hazards when sending him 

on his way). 

This Court rejected similar arguments in Apex v. Smith Pipeline Serv., Inc., 230 W. Va. 

620,741 S.E.2d 845 (2013). In Apex, the plaintiff was tasked with securing two pipes side by 

side so that they could be lowered into an adjacent trench. Id. at 624, 741 S.E.2d at 849. The 

plaintiff placed a strap around one of the pipes, but he failed to adequately secure the second 

pipe. Id. When the plaintiff entered the trench in order to set the first pipe, the second unsecured 

pipe rolled onto him. Id. at 624-25, 741 S.E.2d at 849-50. The plaintiff argued that the defendant 

intentionally exposed him to a specific unsafe condition because his supervisor actually directed 

him to work in the trench in which he was ultimately injured. 

This Court rejected the argument, holding that merely directing an employee to work in 

an area is insufficient to establish the fourth element of a deliberate intent claim. Rather, a 

plaintiff must establish that the employer directed its employee to work in an area "with 

conscious awareness of the unsafe condition" in that particular area. Id. at 632, 741 S.E.2d at 

857. 

At most, the evidence presented at trial establishes that Mr. Harley recognized the 

possibility that Mr. Muto may proceed into the silo after he inspected the water levels in the pug 

mill dust collectors. But there was no evidence introduced at trial which even remotely suggests 

that Mr. Harley, or anyone else at FirstEnergy, intended for Mr. Muto to climb the rotary feeder 

platform in nearly zero-visibility conditions and expose himself to an open grating in order to 

inspect the rotary feeder housing. 
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In sum, the Circuit Court erred in denying Petitioner's motion for judgment as a matter of 

law because Respondents failed to prove two necessary elements of their claim. First, there is no 

evidence to support a finding that anyone in management had actual knowledge of any unsafe 

condition on the silo platform. In fact, the record proves that it was impossible for anyone in 

management to have known of the conditions in the silo, since the only crew members who were 

aware of the conditions did not tell anyone about them. Second, there is nothing in the record 

that supports a finding that Mr. Muto was intentionally exposed to those conditions. By his own 

admission, Mr. Muto decided on his own to enter the silo and climb the platform stairs without 

being instructed to do so. As such, Respondents' deliberate intent claim cannot stand, and this 

Court must reverse the Circuit Court's denial of Respondents' motion for judgment as a matter 

oflaw. 

II. 	 The Circuit Court Erred in Refusing To Instruct the Jury That Respondent Could 
Not Maintain a Deliberate Intent Cause of Action If He Created the Unsafe 
Working Condition by Not Following Expected Safety Procedures or by Acting in 
an Unforseen Manner. 

A. Standard ofReview 

This Court's "review of the legal propriety of the trial court's instructions is de novo." 

Skaggs v. Elk Run Coal Co., Inc., 198 W. Va. 51,63,479 S.E.2d 561, 573 (1996). 

B. 	 Mr. Muto violated two FirstEnergy safety policies by ducking under a steel 
cable barricade and by crossing yellow caution tape without first confirming the 
hazard being cautioned against 

This Court has held that "where an employee creates a specific unsafe working condition 

by not following expected procedures, a deliberate intent action cannot be maintained against the 

employer." Mumaw v. U.S. Silica Co., 204 W. Va. 6, 12, 511 S.E.2d 117, 123 (1998) (citing 

Blevins v. Beckley Magnetite, Inc., 185 W. Va. 633,639,408 S.E.2d 385,391 (1991)); see also 

Deskins v. S.W. Jack Drilling Co., 215 W. Va. 525, 600 S.E.2d 237 (2004). The trial court 
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refused to instruct the jury on this point, and it refused an interrogatory asking the jury whether 

Mr. Muto created the unsafe working condition by failing to follow expected safety procedures. 

Moreover, the trial court compounded this error by instructing the jury that it could not consider 

Mr. Muto's actions in assessing fault, which is inconsistent with this Court's holding in Master 

Mech. Insulation, Inc. v. Simmons, 232 W. Va. 581, 587, 753 S.E.2d 79, 85 (2013) ("the 

elements of a 'deliberate intent' action suggest that an employee's actions may be relevant to 

his/her right of recovery"). 

In Blevins, 185 W. Va. at 639, 408 S.E.2d 391, this Court considered the fact that the 

employee's actions in failing to comply with his employer's safety policies created the very 

unsafe condition for which he sought recovery. There, the plaintiff was severely injured while 

cleaning ore spillage around a self-cleaning conveyor tail pulley. Id. at 635, 408 S.E.2d at 387. 

While shoveling material onto the conveyor belt, the plaintiff s clothing became caught in the 

tail pulley, pulling hinl into the machine. Id. The plaintiff argued that the unsafe working 

condition was "working in and around an unguarded tail pulley and corresponding pinch points 

on an operating conveyor belt assembly." Id. at 639,408 S.E.2d at 391. However, the employer's 

safety policies required its employees to shut the conveyor belt down before entering the guarded 

conveyor area. Id. This Court ultimately upheld the circuit court's judgment notwithstanding the 

verdict, holding: "A specific unsafe working condition ... only existed when the appellant went 

into the guarded area, without first turning off the equipment, to clean up the ore spillage, failing 

to comply with safety procedures." Id. 

As in Blevins, Mr. Muto only encountered the specific unsafe condition-the open 

gratings-when he failed to comply with FirstEnergy safety policies and ducked under the steel 

cable barricade and yellow caution tape that stated, "Do Not Enter." Mr. Muto admitted at trial 
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that he was familiar with FirstEnergy's policies concerning barricading, barriers, and signs. 

(A.R. 1538:16-39:9.) In fact, he carried the Safety Manual with him at all times while at work, 

including at the time of the accident. (A.R. 1516:5-17: 1.) 

Section 301.2 of the Handbook states: "Any personnel required to enter an area protected 

by a barricade, rope or railing shall know the hazard for which the barricade is intended." (A.R. 

1706 (emphasis added).) The Handbook further prohibited employees from stepping over or 

under a barricade. Id. When Muto climbed the rotary feeder platform, he encountered a steel 

cable barricade blocking the only access point to the platform's second level. Mr. Muto admits 

he had no idea why the steel cable with a come-along was blocking the only entrance point to the 

elevated platform: 

Q: . . . What did you think the come-along blocking the only 
entrance to this area was for? 

A: I had no idea. 

(A.R. 1535:12-15.) 

Despite knowing that FirstEnergy policies prohibited employees from ducking under 

barricades, Muto admits that he did just that: 

Q: ... [Section] 301.4, ["]When barricading the area, always 
provide designated entry/exit points. Never step over or duck under 
the barricade.["] That's exactly what you [did], isn't it? 

A: Yeah. 

(A.R. 1540:12-17.) 

Furthermore, section 301.8 of the handbook prohibited employees from crossing yellow 

caution tape without knowing "the purpose of the sign or barrier prior to accessing a caution 

identified area." (A.R. 1708.) Yet Muto violated this safety policy as well: 

Q: And, once again, before you made that decision and you 
actually went under this come-along with yellow caution tape, 
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you didn't get on your radio and say, "What's this caution tape 
here for? What's the come-along here for? What's the issue, 
besides dusting? 

A: No, sir, I just assumed it was the dust. 

(A.R. 1533:10-16.) Mr. Muto conceded that had he called to find out why the barricade and 

caution tape were in place, he would have been notified about the work the maintenance crew 

had done. (A.R. 1534:13-19.) 

Mumaw, Blevins, and Deskins make clear that a plaintiff cannot maintain a deliberate 

intent action if he creates the specific unsafe condition by not following established safety 

procedures. The evidence established that Mr. Muto violated established safety procedures at the 

power station and that had Mr. Muto followed these procedures, he would not have fallen 

through the open grating. The trial court erred by failing to instruct the jury on this well-settled 

principaloflaw. 

C 	 The arcuit Court compounded its error by instructing the jury that it may not 
consider Mr. Muto's actions as a defense to FirstEnergy's liability in this case. 

This Court has held that "Ulury instructions are reviewed by determining whether the 

charge, reviewed as a whole, sufficiently instructed the jury so they understood the issues 

involved and were not mislead by the law." Syl. Pt. 8, Foster v. Sakhai, 210 W. Va. 716, 559 

S.E.2d 53 (2001). A jury instruction is appropriate so long as ''the instructions given as a whole 

are accurate and fair to both parties." Id. at Syl. Pt. 7. The Circuit Court's instruction was as 

follows: 

The Court instructs the Jury that the actions of Mr. Muto prior to 
his fall may not be considered by you as a defense to FirstEnergy's 
liability in this case; however, these actions may be considered by 
you on the issue of whether FirstEnergy had actual knowledge of 
the alleged unsafe working condition and, if so, whether 
FirstEnergy intentionally exposed Mr. Muto to said condition. 
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(A.R. 282.) This instruction is not only confusing to the jury, but it is an incomplete statement of 

the law. 

The first portion of the statement is misleading. As noted above, it is well-established that 

"where an employee creates a specific unsafe working condition by not following expected 

safety procedures, a deliberate intention action cannot be maintained against the employer." 

Mumaw, 204 W. Va. at 12, 511 S.E.2d at 123 (citing Blevins, 185 W. Va. at 639, 408 S.E.2d at 

391). Stating that the plaintiffs actions may not be "a defense" leads the jury to believe that even 

if the plaintiff created the unsafe working condition by failing to follow safety procedures, the 

plaintiff may recover. This is obviously incorrect under Blevins, Mumaw, and Deskins. It is also 

inconsistent with Master Mechanical Insulation, in which the Court states that ''the elements of a 

'deliberate intent' action suggest that an employee's actions may be relevant to his/her right of 

recovery." 232 W. Va. at 587, 753 S.E.2d at 85. 

Further, the second portion of the statement does not clarify the issue. Although the 

plaintiff s actions may be relevant to the issue of whether the defendant had actual knowledge or 

an intent to expose the plaintiff to an unsafe condition, those are not the only things for which a 

plaintiffs actions are relevant. The instruction is therefore inherently contradictory and 

confusing: jurors were told in one breath that the plaintiffs actions may not be considered to 

exonerate the defendant, but in the next breath were told that the plaintiff s actions may be used 

to do just that. Moreover, at no point was the jury told that well-settled case law holds that where 

the plaintiffs failure to follow established safety protocols creates the dangerous condition, the 

plaintiff cannot recover. Accordingly, FirstEnergy is entitled to a new trial because the jury 

instructions given by the Circuit Court represented an inaccurate statement oflaw. 
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III. 	 The Circuit Court Erred in Permitting Respondents' Economics Expert To Testify 
as to Future Lost Earnings Capacity. 

The Circuit Court permitted the testimony of Respondents' economic expert, Dan Selby, 

to testify regarding Mr. Muto's alleged lost earnings capacity resulting from the accident. 

However, because Respondents presented no vocational expert to indicate what jobs Mr. Muto 

may be able to perform in spite ofhis injuries, Mr. Selby's testimony was purely speculative. 

No physician opined that Mr. Muto was totally disabled from all further work. In fact, 

every physician and psychologist who testified at trial agreed that Mr. Muto could work and that 

he would benefit from working. (See, e.g., A.R. 574:7-22.) At most, Respondents presented 

evidence that Mr. Muto had a mild cognitive deficit which prevented him from returning to work 

in his prior position in the power station. (See, e.g., 537:20-38:8; 575:8.) No vocational expert 

testified at trial, and no witness testified about any vocational impacts the mild cognitive 

impairment had on Mr. Muto's work capacity, jobs that he could perform, or wages that he could 

expect to earn given his injuries. (See A.R. 760:1-24; 786:2-17; 797:1-15.) Rather, Mr. Selby 

categorized Mr. Muto's mild cognitive impairment as a "non-severe disability," which is a 

purely economic term. Then, relying on general disability statistics, Mr. Selby attempted to 

project Mr. Muto's future lost earnings capacity. Mr. Selby's opinions regarding future lost 

earnings do not comply with Jordan v. Bero, 158 W. Va. 28, 210 S.E.2d 618 (1974), or Liston v. 

Univ. of W. Va. Bd. of Trs., 190 W. Va. 410, 438 S.E.2d 590 (1993), and should have been 

excluded at trial. 

A. Standard ofReview 

"When asked to resolve a question of law, this Court employs a de novo review." 

Tennant v. Smallwood, 211 W. Va. 703, 707, 568 S.E.2d 10, 14 (2002). 

32 

4842-8997-2038.v3 

http:4842-8997-2038.v3


B. 	 Since no expert opined as to the vocational impact ofMr. Muto's injuries, Mr. 
Selby's testimony concerning future lost wages was impermissible. 

This Court has held that "[t]he permanency or future effect of any injury must be proven 

with reasonable certainty in order to permit a jury to award an injured party future damages." 

Syl. Pt. 9, Jordan, 158 W. Va. at 29,210 S.E.2d at 623. Specifically, future damages can include 

"loss or impairment of earning capacity," among other thingS.16 Id. at Syl. Pt. 10. In Adkins v. 

Foster, 187 W. Va. 730, 733, 421 S.E.2d 271, 274 (1992), this Court held that "impairment of 

earning capacity is a proper element of recovery when two elements have been proven: 

permanent injury and reasonable degree of certainty of the damages." While this Court 

acknowledged that expert vocational and economic testimony was not required in every 

circumstance, this Court stated that ideally, a claim for diminished earnings capacity would be 

"supported by testimony of a vocational expert regarding what types of jobs the appellee would 

be capable of performing and an economist to calculate future losses." Id. at 733, 421 S.E.2d at 

274. 

In Liston, 190 W. Va. 410, 438 S.E.2d 590, this Court examined its prior case law on 

proving diminished earnings capacity and clarified those instances in which expert vocational 

and economic testimony would be required. 

What emerges from our cases is that loss of earning capacity can 
be proved in two ways. The first step in either approach is that the 
plaintiff must establish that there exists a permanent injury which 
can be reasonably found to diminish earning capacity. The plaintiff 
may then rely on lay or the plaintiffs own testimony to acquaint 
the jury with the injury's impact on his or her job skills. When this 

16 When a plaintiffs injuries are "obscure, that is, the effects of which are not readily 
ascertainable, demonstrable or subject of common knowledge, ... medical or other expert opinion 
testimony is required to establish the future effects of an obscure injury to a degree of reasonable 
certainty. Syl. Pt. 11, Jordan, 210 S.E.2d at 623. "Brain injury cases exemplify those in which both the 
injury itself and more often, the future effects of the injury fall into the classification of 'obscure' 
injuries." Id. at 635. 
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is done, the jury may assess a general amount of damages for 
diminished earning capacity . . . . Where a plaintiff wishes to 
guantify the loss of earning capacity by placing a monetary value 
on it, there must be established through expert testimony the 
existence of a permanent injury, its vocational effect on the 
plaintiffs work capacity, and an economic calculation of its 
monetary loss over the plaintiffs work-life expectancy reduced to a 
present day value. 

Syl. Pt. 2, Liston, 190 W. Va. at 414, 438 S.E.2d at 594 (emphasis added). 

Then, in Craighead v. Norfolk and W. Ry. Co., 197 W. Va. 271,475 S.E.2d 363 (1996), 

this Court further clarified the type of vocational testimony necessary to sustain a claim for lost 

earnings capacity: 

To determine impairment of earning capacity it is necessary to 
consider, inter alia, the extent and permanency of the injury; the 
type of future employment, if any, in which the injured plaintiff 
could engage; and the difference between the amount plaintiff 
would have earned if the injury had not occurred and the amount 
plaintiff would be able to earn after having suffered the injury. 

Craighead, 197 W. Va. at 281, 475 S.E.2d at 373. The case law in West Virginia makes clear that 

when a plaintiff seeks to quantify future lost earnings capacity, the plaintiff must present expert 

vocational testimony concerning the vocational effect any permanent injuries has on the 

plaintiff s ability to work. This vocational evidence must include the type of future employment 

in which a plaintiff can perform given her injuries, as well as the wage differential between a 

plaintiffs pre- and post-injury work capacity. 

Respondents presented evidence that Mr. Muto's injuries resulted in a mild cognitive 

deficit and that Mr. Muto's mild cognitive deficit was permanent. (See, e.g., 545:7-14; 575:8.) 

Respondent's medical expert, Russel Biundo, M.D., further testified that he did not believe that 

Mr. Muto could return to his prior employment in the power station given his mild cognitive 

impairment. (A.R. 544:17-20.) But, Respondents presented no expert testimony regarding the 

vocational effect Mr. Muto's mild cognitive impairment had on his ability to otherwise work. 
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Importantly, no witness testified that Mr. Muto was completely disabled from further work. Even 

though Dr. Biundo opined that Mr. Muto could not return to his prior employment at the 

Harrison Power Station, Dr. Biundo believed that Mr. Muto was fully capable of working in 

some capacity and would benefit from working. (A.R. 574:20-22.) Despite having no testimony 

establishing what jobs Mr. Muto could hold, Mr. Selby testified regarding his future losses. 

Respondents did not proffer any vocational expert, and no witness expert testified about 

any impact Mr. Muto's injuries have had on his ability to work, the types of jobs he could 

perform, or the wages he could expect to earn. 17 Since Respondents failed to produce any 

evidence establishing the vocational effect of Mr. Muto's mild cognitive impairment, the trial 

court erred when it permitted Mr. Selby to quantify Mr. Muto's expected lost earnings capacity. 

C. 	 Mr. Selby's methodology did not establish Mr. Muto's future lost earning 
capacity to a reasonable degree ofcertainty. 

Jordan and Adkins make clear that plaintiffs must prove future lost earnings capacity to a 

reasonable degree of certainty in order to permit a jury to award those damages. Syl. Pt. 9, 

Jordan, 158 W. Va. at 29,210 S.E.2d at 623; Adkins, 187 W. Va. at 733, 421 S.E.2d at 274. Mr. 

Selby's methodology fails to meet these criteria and should have been excluded by the trial court. 

Based upon the testimony that Mr. Muto had a mild cognitive deficit resulting from his 

injuries, Mr. Selby assumed that Mr. Muto had a "non-severe disability." (A.R. 792:11-15.) Mr. 

Selby then referenced work-life tables prepared by A.M. Gamboa, Jr. and David S. Gibson, 

which purport to establish the probable length of one's work life following a disability and the 

probability that the disability will cause the person to experience a reduced work-life post

17 Respondents attempted to correct their failure to proffer vocational evidence by having their 
economics expert, Mr. Selby, testify as to the wages which Mr. Muto could expect to earn post-injury. 
(A.R. 797:4-98:15.) The trial court refused to permit such evidence since Mr. Selby made clear that he 
was not qualified to offer vocational testimony and was not offering any vocational opinions at the trial of 
this matter. Id. 
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disability. A.R. 794:11-95:20; see also A.M. Gamboa Jr. & David S. Gibson, Gamboa Gibson 

Worklife Tables (Trial Guides rev. ed. 2010). 

The Gamboa work-life tables rely upon data from the u.s. Census Bureau's Current 

Population Survey ("CPS"), which collects statistics on employment and unemployment. See 

Gamboa & Gibson, supr!!, at 31-37. Mr. Selby then used the Gamboa work-life tables to 

calculate Mr. Muto's post-injury work expectancy. Mr. Selby opined that Mr. Muto's "non

severe disability" would result in a 54% reduction in his salary at age 62 and that each year Mr. 

Muto would experience a further diminished capacity to work, culminating in an 84% reduction 

in Mr. Muto's expected work-capacity at age 66. (A.R. 820:8-21:23.) Mr. Selby opined that due 

to the "non-severe disability," Mr. Muto's future lost earnings capacity equaled $420,325. (A.R. 

794:2-6.) 

Mr. Selby acknowledged that no physician actually diagnosed Mr. Muto with a "non

severe disability" and that the term is an economic definition, not a medical ternl. (A.R. 803:15

24.) Furthermore, no medical expert testified that Mr. Muto would experience any reduction in 

his future work-life capacity, much less that he would experience a 54% reduction in his ability 

to work at age 62 and an 84% reduction at age 66. In fact, Respondents put forth no evidence 

that Mr. Muto would experience any reduction in his future work-capacity due to his mild 

cognitive impairment. As indicated above, Dr. Biundo testified only that Mr. Muto had a mild 

cognitive impairment that prevented him from returning to his prior position. But Dr. Biundo 

also believed that Mr. Muto could work in some capacity. Dr. Biundo's testimony, even if 

accepted as true, eliminates only one possible employment opportunity for Mr. Muto. 

Moreover, the "non-severe disability" classification that Mr. Selby used is so broad and 

vague that no useful comparison can be made between Mr. Muto and individuals who meet its 
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criteria. The tenn "non-severe disability" is one used by CPS to describe individuals who self

report being unable to work for various reasons during a certain time period. The statistics are 

based solely on the results of a self-reported survey, and no medical verification is needed for 

anyone reporting a disability. The CPS defines "non-severe disability" as anyone who answered 

"yes" to one of the following three questions: 

• 	 Does anyone in this household have a health problem or 
disability which prevents them from working or which 
limits the kind or amount ofwork they can do? 

• 	 Is there anyone in this household who ever retired or left a 
job for health reasons? 

• 	 Have you received VA disability income in the previous 
year? 

(A.R. 823:4-824:4.) Mr. Selby acknowledged that the statistics on which he relied were general 

statistics that were in no way related to Mr. Muto's actual injuries. (A.R. 820:2-17.) 

In fact, the Census Bureau itself makes clear that these questions "were not designed or 

tested with the intent ofmeasuring disability, and thus the reliability and validity of the estimates 

generated from these questions is unknown.,,18 The Census Bureau further explains that the 

above questions "were not designed with a specific concept of disability in mind," and thus, 

"[t]he concepts measured by the questions are embodied in the questions themselves and mayor 

may not be useful for any other specific purpose." Id. Further, the Census Bureau has not tested 

the accuracy of the questions in the survey, and thus, "the data generated from the questions can 

only be said to represent a count of those who said yes (or another designated response) to the 

questions in the criteria, and should be understood as such." Id. 

18 Uses and Limitations of CPS Data on Work Disability, U.S. Census Bureau, 
https:llwww.census.gov/ people/disability/files/cpstableexplanation.pdf (last visited Apr. 17, 2017). 
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Per those questions, and thus the definition employed by Mr. Selby, a pregnant woman 

who resigned her job would qualify as "non-severely disabled," as would a physician earning 

$1,000,000 annually but who could not perform manual labor due to being a paraplegic. 

Likewise, an alcoholic who left a job to get treatment would qualify, as would a professional 

athlete who suffered a career-ending injury. Obviously, none of these scenarios are comparable 

to Mr. Muto' s. Yet, that comparison was made here. 

In sum, Mr. Selby's testimony rests on the assumption that a person who is classified as 

"non-severely disabled" by the CPS has a specific and quantifiable type of disability, and reliable 

projections can be made regarding the work capacity for such individuals. However, even the 

entity that creates the CPS-the Census Bureau--cautions against drawing such conclusions 

from its data. Simply, the CPS has not been tested for the level of accuracy one would need-nor 

is it even meant to yield the type of data one would need-to draw the conclusions Mr. Selby has 

drawn. Mr. Selby's reliance on these general statistics therefore do not satisfy Respondents' 

burden to prove Mr. Muto's future lost earnings capacity to a reasonable degree of certainty. 

As this Court has made clear, a plaintiff must present evidence that proves with a 

reasonable degree of certainty what a plaintiffs lost earnings may be. In most cases, particularly 

with a brain injury, this requires testimony of a vocational expert opining as to what types ofjobs 

the plaintiff is capable of performing. No such expert was offered here, thus Mr. Selby 

formulated his opinions by comparing Mr. Muto's abilities to individuals who in no way share 

his injury, or his ability to work. This methodology is improper under Jordan and Liston. As 

such, this Court must remand this case to the Circuit Court for a new trial. 
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IV. 	 The Circuit Court Erred in Refusing to Reduce the Jury's Award of Damages to 
Comport with the Evidence at Trial. 

Courts have established that "an award of compensatory damages (e.g., medical expenses 

or los[t] wages) is excessive if it exceeds the maximum amount calculable from the evidence." 

Franklin D. Cleckley et aI., Litigation Handbook on West Virginia Rules of Civil Procedure 

1268 (4th ed. 2012). The jury's award exceeded the amount of damages adduced at trial. 

Respondents' economic expert testified that Mr. Muto's net lost earnings due to the 

accident were $420,325. (A.R. 794:2-6.) This figure included the lost wages Mr. Muto would 

have earned from the date of the accident in 2013 until his projected retirement in 2016. (A.R. 

788:21:89:4; 793:21-94:8.) The evidence also established that Mr. Muto would have exited the 

workforce at age 67. (A.R. 788:21-89:4.) The jury, however, awarded Respondents $420,000 for 

"Future lost wages," and an additional $275,000 for "Past lost wages." (A.R. 327.) In sum, the 

jury awarded Respondents an additional $275,000 in lost wages beyond what Respondents 

sought through their economics expert. 

The jury's verdict on this issue evidences its misunderstanding of the evidence and the 

circumstances of the case. Its award of damages was wholly unsupported by the evidence and 

thus, its verdict cannot stand. On these grounds, this Court should remand the case for a new 

trial. At a minimum, Petitioner is entitled to a remittitur under Ru1e 59(a) on the grounds that the 

evidence did not support the jury's award of economics damages. 

V. 	 The Circuit Court Erred in Refusing to Grant FirstEnergy a New Trial Under Rule 
59( a) of the West Virginia Rules of Civil Procedure. 

Should this Court decline to vacate the verdict, FirstEnergy is entitled to a new trial under 

Rule 59(a) ofthe West Virginia Rules of Civil Procedure. This Court has held that a new trial is 

permitted when "the trial judge finds the verdict is against the clear weight of the evidence, is 

based on false evidence or will result in a miscarriage of justice, the trial judge may set aside the 
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verdict. even if supported by substantial evidence ...." Syl. Pt. 1, Toler v. Hager, 205 W. Va. 

468,471,519 S.E.2d 166, 169 (1999). 

As noted above, the evidence clearly weighs in favor of FirstEnergy. Furthennore, the 

jury should have been instructed that Mr. Muto could not sustain a claim ifhe created the unsafe 

condition by failing to follow safety procedures. Finally, the jury's award of damages in excess 

of the evidence adduced at trial signals their confusion as to the evidence and circumstances of 

the case. For all these reasons, justice requires that a new trial be granted. 

CONCLUSION AND PRAYER FOR RELIEF 

Petitioner respectfully requests that this Court overturn the trial court's denial of the 

motion for judgment as a matter of law with regard to Respondents' deliberate intent claims. In 

overturning the denial of the motions for judgment as a matter of law, Petitioner requests that 

this Court enter judgment in favor of Petitioner in lieu of further proceedings. See Dixon v. Am. 

Indus. Leasing Co., 162 W. Va. 832, 838,253 S.E.2d 150, 154 (1979). Alternatively, Petitioner 

requests that this Court set aside the verdict and grant Petitioner a new trial due to the trial 

court's errors outlined herein. 

FirstEnergy Generation, LLC 
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150 Clay St., Suite 500 
Morgantown, WV 26507 
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No. 17-0067 


FirstEnergy Generation, LLC, 
Defendant Below, Petitioner, 

v. (On Appeal from the Circuit Court of 
Harrison County, No. 14-C-532-1) 

James J. Muto and Carol Muto, 
Plaintiffs Below, Respondents. 

CERTIFICATE OF SERVICE 

I, Seth P. Hayes, counsel for FirstEnergy Generation, LLC, hereby certifies that service 

of the foregoing BRIEF OF PETITIONER was made by UPS, on this 26th day of April, 2017, 

addressed to the individuals below as follows: 

Michael D. Crim, Esq. 

Jeffery D. Van Volkenburg, Esq. 


McNeer, Highland, McMunn, and Varner, L.C. 

Empire Building 


400 West Main S1. 

P.O. Drawer 2040 


Clarksburg, WV 26302-2040 

Counsel for Respondents 


Stephe . aCagni WVSB #2118) 
Seth P. Hayes (WVSB #10381) 
David R. Stone (WVSB #12824) 
Jackson Kelly PLLC 
150 Clay S1., Suite 500 
Morgantown, WV 26507 
Tel: (304) 284-4100 
shayes@jacksonkelly.com 
Counsel for Petitioner 
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