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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA 


JAMES J. MUTO and 

CAROL A. MUTO, 


Plaintiffs, 


v. CIVIL ACTION NO.: 14-C-532-1 

r--.", 

FIRSTENERGY GENERATION, LLC, :::~~ 
:.7" ~':.: 

.::-. ':
~- . -., ;Defendants. 

ORDER DENYING DEFENDANT'S RENEWED MOTION FOR 

JUDGMENT AS A MATTER OF LAW; MOTION FOR A NEW TRIAL 


AND MOTION TO ALTER OR AMEND JUDGMENT 


This matter came on for hearing before the Honorable John Lewis Marks on July 25, 2016 

pursuant to Defendant, FirstEnergy Generation, LLC's ("FirstEnergy") Renewed Motion for 

Judgment as a Matter ofLaw; Motionfor a New Trial; and Motion to Alter or Amend Judgment 

("First Energy Post-Trial Motions"). The Defendant appeared by and through its counsel and the 

Plaintiffs appeared in person and through their counsel.' Upon mature review and consideration 

of the parties' legal memoranda, the arguments of counsel and pertinent legal authority, the COUlt 

hereby DENIES the Defendant's Renewed Motion for Judgment as a Matter ofLaw; Motion for 

a New Trial; and Motion to Alter or Amend Judgment. 

In its response brief to the FirstEnergy Post-Trial Motions, Plaintiffs argued that the FirstEnergy's Post
Trial Motions were untimely and that the post-trial motions should be denied because FirstEnergy did not 
seek leave to file a brief in excess of the twenty (20) page limit proscribed by West Virginia Trial Court 
Rule 22.01 ("The court for good cause shown may allow a supporting memorandum to exceed twenty (20) 
pages"). At the hearing on July 25,2016, the Court declined to deny FirstEnergy's Post-Trial Motions on 
the grounds that they were untimely. Likewise, the Court declines to deny FirstEnergy's Post-Trial Motions 
on the grounds that they exceeded the page limitation of W. Va. T.C.R. 22.01. The Court hereby notes 
Plaintiffs' objections and exceptions to this portion of the Court's ruling. 
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In reaching its decision, the Court hereby makes the following Findings of Fact and 

Conclusions of Law. Because the various witnesses that are pertinent to the issues raised by 

FirstEnergy's Post-Trial Motions, the Court has undertaken a detailed overview of the evidence 

and testimony from trial and included this information in the findings and conclusions below. 

For purposes ofFirst Energy's Renewed Motion for Judgment as a Matter ofLaw, pursuant 

to Rule 50 of the West Virginia Rules of Civil Procedure, FirstEnergy alleged that there was "no 

evidence ... introduced regarding two necessary elements of Plaintiffs claim." See, FirstEnergy 

Post-Trial Motion, at p. 9. More specifically, FirstEnergy has alleged that it did not have "actual 

knowledge that the grating was open or that the silo was so dusty that visibility was near zero." 

See, ld. 2 Additionally, FirstEnergy asserted that management or supervisory personnel did not 

intentionally expose Mr. Muto to unsafe conditions. See, ld. In support of the latter argument, 

FirstEnergy contended that "Plaintiffs offered no evidence that FirstEnergy intentionally exposed 

Mr. Muto to a specific unsafe working condition." ld., at p. 13. FirstEnergy also noted that "Mr. 

Muto was never instructed to go to the silo, let alone climb the platform inside the silo and crawl 

under the cable barricade[,]" and "[ e ]ven if Mr. Muto had been instructed to go to the silo, he was 

not instructed to ignore established safety procedures or changed conditions." Id., at pp. 13 and 

15. Finally, FirstEnergy alleged that the evidence did not support the jury's a''lard of damages. 

Id., at p. 18. FirstEnergy additionally asserted that it was entitled to a new trial because the jury's 

verdict was clearly not sUPPOlied by the evidence. Id., at p. 20-21. 

FINDINGS OF FACT 

1. Plaintiff, James J. Muto (hereinafter "Mr. Muto"), asserted a claim for deliberate 

intent, pursuant to W. Va. Code § 23-4-2( d)(2)(ii) against Defendant FirstEnergy. Plaintiff alleged 

2 The Court has cited the titles of the argument sections asserted by FirstEnergy for purposes of clarity. 
The specific factual premise of the arguments raised by FirstEnergy will be addressed infra. 
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that he suffered permanent injuries, including a closed head injury, when he fell through multiple 

levels of unguarded and open grating in an elevated catwalk in the 1A Fly Ash Silo at the 

FirstEnergy Harrison Power Station on January 22, 2013. 

2. Mr. Muto had been an employee of First Energy, and its predecessors in interest, 

for approximately twenty-three (23) years as ofJanuary 22, 2013. 

3. This matter was tried before a jury on April 6, 2016 through April 8, 2016 and April 

12 through April 14, 2016. At the conclusion of the presentation of the evidence, a verdict was 

returned in favor of Plaintiffs Mr. Muto and Carol Muto on April 14,2016 Mr. Muto's claim for 

deliberate intent and Mrs. Muto's loss of consortium, respectively. The jury's total award was 

One Million Two Hundred Twenty Thousand Dollars ($1,220,000.00). 

4. On or about May 19, 2016, this COUl1 entered the Trial Order, which found that 

Plaintiffs' were entitled to judgment against FirstEnergy for a total of One Million One Hundred 

Forty Two Thousand Six Hundred Fourteen Dollars ($1,142,614.00) after adjusting the verdict for 

a workers compensation offset. 

5. On or about June 2,2016, FirstEnergy filed its Post-Trial motions with this Court. 

On or about July 20, 2016, Plaintiffs filed their Response to FirstEnergy's Post-Trial Motions. The 

pm1ies appeared on July 25, 2016, at which time the Court heard the oral arguments of the parties 

concerning FirstEnergy's Post-Trial Motions. The Court directed the parties to suqmit proposed 

findings offact and conclusions oflaw. At the hearing, the parties jointly requested the opportunity 

to review the trial transcripts of Jim Harley and Mr. Muto, which were subsequently produced. 

The parties then jointly requested the opportunity to review the full trial transcript prior to 

submitting their proposed findings of fact and conclusions of law on FirstEnergy's post-trial 
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motions. The parties have now submitted their proposed findings of fact and conclusions of law 

with the full benefit of the full trial transcript. 

6. When Mr. Muto arrived at work on January 22,2013, he was initially signed in as 

an extra, but FirstEnergy changed his work assignment to that of equipment watch to replace Tim 

Eakle ("Eakle") who was going to attend an 11 :00 a.m. meeting. 

7. The Court finds that Mr. Muto went to the control room to meet with Eakle and 

relieve him as equipment watch. Mr. Muto thought that Eakle told him that Eakle had made a 

couple of rounds through the building and that that there was nothing out of the ordinary to report. 

TT, atp. 94:22-24 (Mula). 

8. Eakle testified that he "remember[ed] Seth [James] picking up the intercom, or the 

page phone, and he turned around and he looked at me and J.1 [Muto].... And he said that the

said, maintenance men that were working in that silo, called down, and said they had a dusting 

problem up there. They wanted somebody to come take a look at it, see what was going on." 

T T, at p. 10:11-17 (Eakle). Eakle testified that the crew in the silo wanted someone there to 

come up and take a look at the situation. TT., at p. 12:1-3; p. 18:18-22 (Eakle). Mr. Muto 

testified that "maintenance was complaining about a dusting problem where they were working, 

up in number one fly ash silo. And they said that they would - they would like someone to go up 

there and take a look at it." T T, at p. 22: 13-17 (MUla). 3 

9. Eakle then specifically testified that the dusting problem referenced in the above 

testimony was in the fly ash silo. T. T., at p. 10:20 (Eakle). 

3 FirstEnergy's Post-Trial Motions asserted that Mr. Muto was dispatched to check the water levels in the 
pug mill dust collector, which is one level below the fly-ash silo. See, FirstEnergy Post-Trial Motions, at 
p. 2. The Court notes that FirstEnergy's assertion is contradicted by other evidence as there was factual 
evidence that Mr. Muto was requested to travel to the silo to address the dusting conditions there. 
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10. Mr. Eakle further testified that Jim Harley ("Harley") had the authority to shut 

down the train and there was no reason it could not be shut down if it was needed. T T, at p. 

14:7-9 (Eakle}.4 

11. Eakle testified that he remembered Seth James, Mr. Muto, Blaine Vincent and 

himself as the only individuals in the control room when the call came in from the work crew 

asking someone to come to the silo. TT, at p. 13:2-6 (Eakle). 

12. During his trial testimony, Eakle confirmed that when he gave a statement shortly 

after this incident, he stated that Mr. Harley was present in the control room. T T, at p. 15 :7-17 

(Eakle). He agreed that his memory was probably better at the time he provided his statement 

than three years later while testifying at trial. T. T., at p. 15: 19-22 (Eakle). 

13. On cross-examination by counsel for FirstEnergy, Eakle testified that he did not 

remember Harley in the control room, but thought he was "on the page phone, or the radio, or 

something." TT., at p. 20:9-12 (Eakle). 

14. However, 011 re-direct examination by counsel for Mr. Muto, Eakle did not dispute 

that in the statement he gave just after the incident, he indicated that he had conversations in the 

control room \\lith both Mr. Muto and Harley and the discussion involved what could be done to 

con-ect the dusting problem in the silo. T T, at p. 22:22-24; p. 24: 1; 5-10 (Eakle). 

15. The Court finds that Eakle did not dispute that in the statement he gave just after 

the incident that shutting down the train was discussed. T. T., at p. 24:11-13 (Eakle). The Court 

further finds that Eakle offered conflicting testimony about whether Harley was in the control room 

4 Eakle also testified that '\;ve" could have shut it down as well, presumably referring to the S02 operators. 
T.T. at p. 14:11-12 (Eakle). Eakle also confirmed that at the time of his trial testimony, he was now a 
management employee and was no longer an hourly employee. T. T. at p. 14: 19-21 (Eakle). 
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from which a jury could find that Harley was present in the control room and involved In 

discussions about shutting down the train with Mr. Muto present as well. 

16. Eakle testified that he and Mr. Muto walked about the control room together and 

he assumed that Mr. Muto was "headed up there to check out what the maintenance men - the fly 

ash, what they called down, they needed somebody to check on. I just assumed that was where he 

was headed." TT, at p. 16:1-9 (Eakle). The Court finds that the jury could have found that 

Harley's presence in the control room combined with Muto leaving to go to the silo met the 

"intentional" exposure element of Plaintiff's deliberate intent claim, discussed, inji-a. 

17. The COUl1 finds that on January 22, 2013, there was a crew working to replace a 

rotary feeder in the 1A Fly Ash Silo at the FirstEnergy Harrison Power Station. 

18. The Court further finds that Thomas Hamilton ("Hamilton") was on the crew 

working to replace the rotary feeder. He testified that after the morning break on January 22, 2016, 

he called Seth James in the control room and requested that the train be shut down due to the 

dusting conditions in the silo. See, T T, at p. 848: 11-12; 22-24 (Hamilton). Eakle testified that 

he had been involved in previous instances where he had asked for a train to be shut down. T T, 

at p. 17: 1-3 (Eakle). In those instances, the train was shut down. T T, at p. 17:4-5 (Eakle). Eakle 

also had previous instances where he asked for a train to be shut down for a safety issue and the 

train was shut down. T T, at p. 17:6-10 (Eakle). Eakle was also unaware ofany previous instances 

where management at FirstEnergy had declined a request to shut a train dovvn as a result ofa safety 

issue. TT, atp. 17:11-14 (Eakle). 

19. John Burton ("Burton") testified that it was a safety hazard to be working above a 

running screw and that it should have been tagged out. T T, at p. 279:4-6 (Burton). Burton 

additionally testified that in his forty-one (41) years of experience, it was his understanding that 
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upper management at FirstEnergy were aware of big jobs, such as the replacement of the rotary 

feeder. TT, p. 281:12-24 (Burton). 

20. Burton additionally testified that the fans inside the silo were not functioning on 

January 22, 2013. The fans would have allowed the dust inside the silo to dissipate. This was a 

safety concern for Burton. T T, at p. 284:3-23 (Burton). Burton told his supervisor, John Rapp 

("Rapp"), that the fans were not running on the date of the incident and that the silo was "getting 

dustier, dusty and dustier." TT, at p. 284:24; p. 285:1-2 (Burton). 

21. Rapp agreed that he was told by Burton that the fans in the silo were not working. 

TT, at p. 621:7-11 (Rapp). 

22. The Court notes that Burton believed that the lack of functioning fans in the silo 

created a safety concern after the innards were pulled out ofthe rotary feeder, where the dust would 

come out of the chute work. TT, at p. 285:10-14 (Burton). 

23. Bm10n agreed that he thought it was a safety concern that there was going to be an 

unsealed system v'lith fly ash running into it with the train running. T T, at p. 294: 17-20 (Burton). 

24. Burton testified that if the train had been shut down while they were replacing the 

rotary feeder, there would have been minimal dust. TT, atp. 294:21-24; p. 295:4-5, 7-8 (Burton). 

25. The COUlt finds that Burton acknowledged that in his deposition, he testified that 

he informed his supervisor, Rapp, about his concerns with the train running while the replacement 

of the rotary feeder was being completed. T T, at p. 295 :23-24; p. 296; 297: 1-8 (Burton). 5 Rapp 

was BU11on's supervisor. 

5 Burton also testified that he could not figure out why this project was not completed on a weekend, when 
the train would have been shut down. T.T., at p. 298: 13-20 (Burton). 
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26. Burton did not believe the work he was completing on January 22,2013 was being 

completed in the safest manner possible and that it failed in a number of ways. T. T, at p. 301 :24; 

p. 302: 1-9 (Burlon). Burton believed that the failure to tag out the screw indirectly caused Mr. 

Muto to go under the barricade because it caused the dust to come from the hole. T T, at p. 315:2

8 (Burlon). 

27. Burton noted that if the screw was tagged out and shut down, the other feeder would 

have been tagged out and shut down and there would have been no fly ash coming into it. T T, at 

p. 322: 16-18 (Burton). Burton further testified that he informed the root cause investigative team 

that he believed that FirstEnergy was placing production over safety with the way this job was 

done. T T, at p. 320:22-24; p. 321: 1-3 (Burton). 

28. The Court finds that Burton testified that as the work crew was lowering the rotary 

feeder to the floor, the dust in the silo became so bad that he could not see two feet in front ofhim. 

See, T T, at p. 289:2-24 (Burl on}. 

29. Burton "absolutely" agreed that the dusting conditions at that time constituted a 

hazardous condition. Burlon, at p. 289:20-23.6 He was also "sure" that his company would 

consider it "dangerous" when visibility became so poor that a person could hardly see. T. T, p. 

290:1-5 (Burlon). Eakle, the S02 operator that was relieved by Mr. Muto on January 22, 2013, 

6 At footnote three (3) of FirstEnergy' s Post-Trial Motion (pg. 10), FirstEnergy asserted that "there was no 
evidence at trial that there was any violation associated with the dusty conditions inside the silo, nor was 

. there any evidence suggesting that dusty conditions violated a workplace standard. Therefore, the dusty 
conditions cannot be considered the dangerous condition at issue; otherwise, Plaintiffs' claims must fail on 
the third element of the deliberate intent statute. Nonetheless, management was not aware of either 
condition, nor was Plaintiff instructed to work in either area." See, FirstEnergy Post-Trial Motion, at p. 
10, at fn. 3. The Court finds there were numerous instances throughout the trial that the dusty condition in 
the silo were classified as a hazardous condition, especially by FirstEnergy's own employees. These are 
discussed infra. Plaintiffs produced their expert, Dr. Bizzak, who testified that the dusting condition was a 
violation of workplace standards. This is again discussed, infi·a. 
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also agreed that the dusting conditions could constitute a hazardous condition. T T, at p. 11 :22

24 (Eakle). 

30. Harley testified that he was a management employee and Mr. Muto's supervisor on 

January 22, 2013. TT, at p. 4:16-18; 22-24 (Harley). Harley was aware that the rotary feeder 

was being replaced on January 22, 2013. TT, at p. 5:8-21 (Harley). 

31. The Court finds that Harley testified that he knew in advance of January 22nd that 

the grating was going to be removed in order to remove the rotary feeder. T T, at p. 6:2-9 (Harley). 

32. Harley admitted that he received a call from Seth James ("James") in which he was 

informed that maintenance wanted to shut the train down. TT, at p. 6:19-24; p. 7:1-2; 9-12 

(Harley). 

33. The Court further finds that Harley confinned that when James called him and 

informed him of dusting in the silo, Harley did not order the train to be shut down. T T, at p. 8 :2

5 (Harley). Harley also admitted that visibility was a potential problem when there is dusting "if 

it's bad enough." TT, at p. 8:6-9 (Harley). 

34. Harley testified that James told him that Mr. Muto had gone upstairs several 

minutes previously. TT, at p. 9:7-12 (Harley). This testimony was contradicted by James and 

Eakle, both of whom testified that Mr. Muto was present in the control room with Harley. 

35. The Court finds that Harley initially testified that he never went to the control room 

after James told him there \,-ias a dusting issue in the silo. T T, at p. 9: 12-24; p. 10: 1 (Harley). The 

Court fmiher finds that Harley further testified that he never spoke to Mr. Muto after he was 

infomled of the dusting issue in the silo until he saw him lying on the floor in the silo after Mr. 

Muto was injured. T T, at p. 10: 11-14 (Harle)~. Harley later qualified his testimony by stating 
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he "could have been" in the control room with Mr. Muto after there was information received that 

there was dusting in the silo. TT, at p. 10:17-20 (Harley).7 

36. The Court also finds that Harley testified the workers wanted to shut the train down 

because of dusting. T T, at p. 11 :3-4 (Harley). Harley confirmed that if the train had been shut 

down, that would have prevented the dusting condition in the silo. T T, at p. 14:5-10 (Harley). 

37. Harley agreed that it would not be appropriate for someone in management at 

FirstEnergy to allow an employee to investigate a dusting condition in a silo if the management 

employee knew that there was a serious dusting condition in the silo. TT, at p. 12:17 (Harley). 

38. The Court finds that Harley stated that he did not know "for sure" that Mr. Muto 

was in the silo. T T, at p. 13: 12-13 (Harley). 

39. On cross-examination by counsel for FirstEnergy, Harley stated that he did not 

know Mr. Muto was in the silo but that he could be in there. T.T, at p. 15:9-12 (Harley). Harley 

stated that ,:vhen he went to the pug mill floor and Muto was not there, Harley "knew" the next 

place to look was the silo. T T., at p. 15: 12-14 (Harley). 

40. On re-direct examination, Harley testified that he knew that if Muto did not 

discover anything on the pug mill floor, Muto would have proceeded to the silo. Harley, at p. 

17:3-6. Muto testified that hisjob was to investigate and find out a problem before doing anything. 

TT, at p. 26:1-4 (Mula). 

7 The COUli notes that the jury may have found that Harley contradicted himself by first denying he went 
to control room, where Mr. Muto was prior to going to the silo, and then later testifYing that he "could have 
been" in the control room with Mr. Muto. The Court also finds that the jury may have found that Harley 
contradicted his own testimony by initially testifying that he knew that the grating was going to be taken 
out in the silo for the feeder replacement and then asserting that it might be rebuilt in place. T T, at p. 11 :9
10; 20-22 (Harley). Harley then confirmed that only the replacement of the feeder would require the grating 
to be removed. T T., at p. 11 :23-24; p. 12: 1-5 (Harley). 
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41. Harley confirmed that when he was informed that there was a dusting cond-ition, he 

did not ask any further questions about what the dusting conditions actually were. Harley, at p. 

17:8-11. 

42. Harley testified that Seth James told him "hang tight" until Muto reported back. He 

also testified that" ... when maintenance called me, before 1.1. [Muto} called me, I okayed to shut 

the train down. Any time they were ready, shut her down." Harley, at p. 19:3-5 (emphasis added). 

The Court finds that the jury may have decided that these representations by Harley were 

contradicted by James and Eakle. 

43. Seth James ("James") ,'vas the control room panel operator on January 22, 2013. 

T. T., at p. 5: 12 (James). James testified that Muto would have been responsible for monitoring 

equipment, including rotary feeders and equipment in the silo. James, at p. 5:24; p. 6:1-5; p. 8:4

9. 

44. The COUl1 finds that James testified that Hamilton called him to let him know that 

it was "extremely dusty" and Hamilton requested that they train be shut down. T. T., at p. 12:21

24; p. 13:1-5 (James).8 

45. James also testified that he knew that because the work crew was getting ready to 

make the lift of the rotor, the grating \",ould have to be removed from the catwalk. T. T., at p. 13: 10

20 (James). 

46. James testified that he then called Harley and told him that the crew was getting 

ready to make the lift and that it was "extremely dusty" and that a request had been made to shut 

dovm the train. T T, at p. 14:4-8 (James). Based on James' testimony, the Court finds that a jury 

could have reasonably found that Harley was made aware of a hazardous dusting condition and a 

8 James further noted that he was unaware that the scope of the work had changed from the previous day 
and that he thought it would be important for everyone to know about the change. T. T., at p. 13 :6-9 (James). 
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request to take steps to eliminate the condition. Harley's testimony that visibility could be a 

problem if the dusting was bad enough confirms his awareness of the hazards that could be present. 

T T., at p. 9:7-12 (Harley). The jury could have also found that Harley was aware that the grating 

was out because he knew that it had to be taken as part of the replacement of the rotary feeder. 

47. James testified that Harley "did not reply to the train shutting down, he offered a 

suggestion." TT, at p. 14:9-10 (James). 

48. James agreed that Harley did not tell him why Harley did not follow through with 

Hamilton's request to shut down the train. TT, at p. 14:11-13 (James). 

49. James believed that the train should have been shut down to remove and replace 

the rotary feeder. T T, at p. 14: 14-19 (James). 

50. The Court finds that the jury could have found that James testimony contradicted 

Harley's testimony in that James specifically testified that Harley never told him to shut the train 

down. James, p. 14:22-24; p. 15: 1-2; p, 21 :7-9. James believed the process in place to replace the 

remove and replace the rotor was not safe. James, at p. 15:8-11. 

51. James also testified that after he called Harley to inform him of the request to shut 

the train down, Harley came to the control room within ten minutes. T T, at p. 20: 15-21 (James), 

52. James confirmed that he had no hesitation about saying that Harley was in the 

control room on the morning Mr. Muto was injured. TT, at p. 20:23-24; p. 21:1-2 (Ja171es).9 

53, James testified that the process of replacing the rotary feeder without shutting do~'l1 

the train would create dust and could lead to a situation where "[y]ou can't hardly see anything." 

TT, at p, 16:22-23 (James). James believed that Rapp should have knO\\'l1 that there was going 

9 The Court notes that a jury may have found that James' testimony contradicted the testimony of Harley 
who stated that he did not go to the control room and did not speak to Mr. Muto. 
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to be a lot offly ash dust when the rotary feeder was being changed out without shutting down the 

train. T T, at p. 17: 15-20 (James). 

54. James noted that Harley spoke with him and Eakle when Harley came to the control 

room. T T, at p. 21: 16-22 (James). James testified that Harley suggested adjusting the dust 

collector level in order to create more suction from the dust collector. T T, at p. 21: 19-22 (James). 

55. James spoke with Eakle prior to Harley arriving in the control room and agreed that 

Harley's suggestion of adjusting the dust collector level would never work. T T, at p. 22:2-9 

(James). 

56. After Harley an-ived in the control room, James and Eakle told Harley they did not 

think Harley's plan would work, but Harley wanted to try it anyway. T.T, at p. 22:24; p. 23:1-7 

(James). 

57. James further testified that he recalled Harley, Muto and Eakle all being in the 

control room at the same time, but did not recall if Harley spoke with Muto or not. T T, at p. 

23:14-19 (James). Muto did not recall anything that he discussed with Mr. Harley on the morning 

when he was injured. T T, at p. 94: 17-21 (Mula). Based on James' testimony, the jury could have 

found that Harley would have known of the dusting conditions prior to Mr. Muto leaving the 

control room. 

58. James agreed that after Harley arrived at the control room, he \vas aware that there 

was a significant dusting condition in the silo and the crew was getting ready to make a lift with 

the crane in the silo. TT, p. 24:16-20; p. 25:3-7 (James). James confirmed that when Harley 

learned of the substantially changed conditions caused by the dust, Harley had an obligation to 

find out the hazards and tell Mr. Muto before he was sent to investigate. T T, at p. 66:2-6 (James). 
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Muto was unaware they were replacing the rotary feeder when he went to the silo. T T, at p. 

100:10-13 (Mula). 

59. Muto testified that he would not have gone up into the silo had he known the 

maintenance crew had been removing the rotary feeder because he would have immediately known 

the problem. T. T, at p. 100: 15-24 (Mula). 

60. James testified, after reviewing his statement that \vas part of the FirstEnergy root 

cause analysis, that at 10:50 a.m., Muto left the control room and headed to the number one fly ash 

silo. TT,atp.27:18-23 (James). 10 

61. The Court also finds that James confirmed that the dusting issue was in the silo and 

that he had no reason to believe Mr. Muto would not go to the silo to inspect the dust condition 

because Muto would have known that adjusting the dust collector would not have worked. TT, 

at p. 28:5-11 (James). The Court finds that, based on James testimony, Harley would have also 

been told by Eakle and James that any efforts at the pug mill collector would be unsuccessful by 

the time Mr. Muto left the control room further demonstrating that Mr. Muto would have had to 

go to the pug mill. 

62. This Court fuliher finds that James testified that he believed that Harley knew Mr. 

Muto was going to the silo when Muto left the control room. T T, at p. 63: 18-20 (James). Mr. 

Muto testified that he believed that James knew he was going to the silo. T T, at p. 107:20-22 

(MUla). Based on the discrepancies in Harley's testimony about whether he was in the control 

10 The Court acknowledges that both parties were without the benefit of the extensive trial transcript prior 
to filing and responding to pre-trial motions, which could have led to some confusion in the context of the 
specific testimony proffered during trial. However, the Court notes that FirstEnergy, as moving party for 
purposes of the pending post-trial motions, asserted that "Plaintiff was dispatched to check the water levels 
in the pug mill dust collector, which is one level below the fly-ash silo." See Firs/Energy Post-Trial 
Motions, at p. 2. This assertion by FirstEnergy was directly refuted by the testimony of James, as noted 
above. 
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room and whether he did or did not approve shutting down the train, the Court finds that the jury 

may have not given weight to Harley's testimony or disregarded all or part of his testimony. 

63. James further confinned that Muto would have had to travel to the silo to 

investigate the dusting condition because that V'las "the source of your problem." T T, at p. 28: 12

14; p. 59: 15-17 (James). This course ofaction was consistent with training at FirstEnergy because 

"in order to troubleshoot, you have to go the source of the problem, so. I mean, that's the way we 

were trained," T T, p. 28: 17-19 (James). Muto confirmed that all he knew was that there was a 

dusting problem when he went to the silo. TT, p. III :20-22 (Muto). 

64. James also agreed that the significant dusting event in the silo constituted a 

significant change that required somebody to go back and reassess and that Harley was aware of 

the dust. T T, at p. 33: 13-18 (James). 

65. Dave Bizzak ("Bizzak") was disclosed by Plaintiffs as an expert engineer, 

designated to testify concerning the safety related issues as the FirstEnergy facility where Mr. 

Muto was injured. 

66. Bizzak testified that the applicable OSHA standards for elevated work surfaces 

where there is going to be an opening requires that someone should be attending the open hole at 

all times. T T, at p. 526:2-11 (Bizzak). 

67. There would also need to be barricades erected around the opening and a top rail 

and mid-rail erected around it. T T, at p. 526: 12-14 (Bizzak). 

68. Bizzak further testified that there should been red danger tape and a placard utilized 

instead of the yellow tape utilized by FirstEnergy. T T, at p. 539:2-8 (Bizzak). The red tape 

indicates a potential of serious injury. Id., at p. 527:13-22. 
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69. Bizzak noted that the barricade utilized by FirstEnergy did not comply with OSHA 

standards. Id., at p. 527:9:12; p. 529:5-10. Bizzak's testimony on this issue went umebutted at 

trial, and FirstEnergy has agreed the barricade was not OSHA compliant at the time ofMr. Muto's 

injury. See, First Energy Post-Trial Motions, at p. 10, fn. 3. The Court confirms that Bizzak also 

testified that it is generally accepted in industries, such as factories, that workers should not work 

in conditions with near zero visibility. T. T, at p. 531 :24; p. 532: 1-6 (Bizzak). 

70. Rapp was a management employee of FirstEnergy and supervisor of the crew that 

was working on removing the rotary feeder in the silo on January 22,2013. See, Rapp, at p. 603:7

13. He testified that the guard for the hole Mr. Muto fell through was not OSHA compliant after 

his crew left the silo. TT, at p. 607:7-22 (Bizzak). 

71. The FirstEnergy safety director, Jody Dragich ("Dragich"), also confirmed that the 

hole constituted an OSHA violation after the crew left the silo. T T., at p. 682:17-21 (Dragich). 

72. The Court further finds that Rapp testified that there should have been a sign on the 

yellow caution tape indicating "the hazard for which the barricade is intended" and there should 

have been red danger tape put up when the crew evacuated the silo. T.T, at p. 611:10-13; p. 

614:16:24 (Rapp).11 

73. Rapp fUlther noted that if the train had been shut down, there would not have been 

a dusty envirolUnent in the silo. Rapp, at p. 615:8-10. Critically, Rapp noted that he was 

specifically told by management during a January 18,2013 meeting in advance ofthe replacement 

of the rotary that management would shut down the screw ifit became too dusty. "They said they 

would shut down the train, yes." Rapp, at p. 616: 19-24; p. 617: 1-4. 

II FirstEnergy's Post-Trial Motions assert that the jury was not instructed that plaintiff cannot create the 
hazard by failing to follow standard safety procedures. See, FirstEnergy Post-Trial Motion, at p. 17. This 
Court finds that Muto testified that he would not have gone under any tape if it is was red and further that 
the FirstEnergy safety standards permitted people to climb under yellow safety tape. 

16 

http:Rapp).11


74. Dragich agreed that it was Harley's job to think of the worst case scenario when 

Muto went up to investigate the dust condition. T. T., at p. 689:3-9 (Dragich). Ed Murphy, another 

management employee of FirstEnergy, agreed that Harley had an obligation to detem1ine the 

hazards when the conditions changed. T.T., at p. 804:7-11 (MUlphy). The Court finds that there 

was no evidence presented that Harley attempted to determine the hazards in the silo. 

75. Based on the root cause analysis completed by FirstEnergy after the incident, Rapp 

knew that Hamilton called the control room to ask that the screw be shut down due the dusting in 

the silo. T.T., atp. 617:12-14; 16-17 (Rapp). 

76. Rapp, based on the root cause analysis, also knew that James called Harley, Mr. 

Muto's supervisor, informed Harley about the dusting the silo and informed Harley that Hamilton 

wanted the train shut down. T. T., at p. 617: 18-22 (Rapp). Rapp further testified that he would 

have "most likely" shut the train down if he was presented with the request, further noting that 

"[iJt would have been easier to shut it down from the control room than to send somebody into a 

hazardous environment." T.T., at p. 619:11-21 (Rapp). 

77. The Court finds that based on the root cause analysis, Rapp agreed that Hamilton's 

call to the control room was regarding the deteriorating condition in the silo caused by the dust. 

T. T., at p. 621 :24; p. 622: 1-5 (Rapp). Rapp also agreed, based on the root cause analysis, that 

Harley knew about the hazardous dust condition in the silo at the time Hamilton called. T. T., at p. 

622:6-14 (Rapp). 

78. The Court finds that this statement was confirmed by Rapp, a management level 

employee of FirstEnergy. T.T., at p. 618:13-15 (Rapp) ("Yes, the dust did cause a hazard, yes."), 

·See also, T. T., p. 660: 19-20 ("The dust did create a hazardous condition. Yes, sir.") 
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79. FirstEnergy's safety director for this facility, Dragich, also confinned that the 

dusting conditions at the time of the incident constituted a hazardous condition. T T, at p. 673: 18

21 (Dragich). 

80. Bizzak also testified that if Muto's supervisor, Harley, knew about the dusting 

conditions in the silo, Muto should not have been sent to investigate anything until the train and 

screw were shut down. TT, at p. 537:2-7; p. 537:19-24; p. 538:1-6 (Bizzak). 

81. Bizzak confirmed Harley's testimony that had the train been shut down, there 

would not have been a dusting problem on January 22,2013. T T., at p. 538:8-12. He (Bizzak) 

also noted that absent the dust, Mr. Muto's injuries would not have happened. T T., at p. 538: 13

18 (Bizzak). Ifthe hole had been properly guarded, Bizzak agreed that there was the possibility of 

the accident occurring, but it was less likely. T T, at p. 539:2-5 (Bizzak). 

82. Bizzak also testified, in response to a question on cross-examination about whether 

anyone from FirstEnergy had "actual knowledge" that Mr. Muto was going to be on the second 

floor of the platfonn, that FirstEnergy's own root cause report that Mr. Muto was sent out to 

investigate the cause of the dusting. T T., at p. 564:7-14 (Bizzak). Bizzak noted that he would 

expect an employee sent out to investigate to look for the source of the dusting. T T, at p. 565: 18

24; p. 566: 15-17 (Bizzak). 

83. On redirect examination, Bizzak further testified that Harley was in the control 

room with Mr. Muto prior to Mr. Muto leaving to examine the dusting conditions. 

84. Bizzak testified that because James contacted Harley and they discussed the 

excessive dusting in the silo, Harley was aware of the hazardous dusting condition in the silo. T T, 

at p. 588: 17-23 (Bizzak). 
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85. Mr. Muto testified that he was unaware that the rotary feeder was being replaced 

and that he would not have gone into the silo had he known that fact. T T, at p. 100: 1 0-24; p. 

101: I (MuIO). Mr. Muto testified that all he knew was that there a "dust problem" in the silo and 

he had to find out why. Id., at p. 101 :6-11. He stated that he would not have contacted anyone 

before proceeding into the silo because his job responsibility was to find out \",hat was happening 

in the silo with the dusting and to report his findings. T T, at p. 101: 19-24; p. 102: 1-2 (MulO)' 

86. Mr. Muto testified that he knew that he had to go under the yellow caution tape and 

come along in the silo to determine the issue with the dusting because "they" wanted him to find 

out about the dusting. T T, at p. 25 :5-15 (MulO). Mr. Muto further clarified ~hat if red tape was 

present, no one was to go underneath it. T T, at p. 50:20-24; p. 51: 1-7 (Mulo). He further testified 

that he believed the yellow caution tape was present due to the dusting. T T., at p. 109: 13-17 

(MUlO). 

87. Mr. Muto testified that his job as an operator involved investigating and finding out 

a problem before he did anything. T T, at p. 26: 1-4 (MuIO). Mr. Muto further testified that he was 

asked to go and check the dusting issues and he believed that the dust was the hazard present in 

the silo. TT, atp. 26:13-18 (MuIO). 

88. Despite the fact that Mr. Muto does not recall Harley being in the control room or 

offering him instruction, the Court finds that testimony ofJames and Eakle could have been found 

by the jury to establish this fact. 

89. Mr. Muto attempted a trial return to work as part of his workers' compensation 

claim, but \'vas ultimately found incapable of returning to his fom1er employment. 
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90. Dan Selby was testified as an economist on behalf of Plaintiffs at trial in this civil 

action. His testimony addressed Plaintiffs' claims for lost income arising from the incident giving 

rise to this civil action. 

91. First Energy did not call any witness to rebut or offer separate opinions concerning 

Mr. Muto's claims for lost wages. 

92. During trial, Dan Selby testified that Mr. Muto's pre-injury earning capacity was 

Six Hundred Thirty-Two Thousand Eight Hundred Eighty-Two Dollars ($632,882). T. T., at p. 

466:2-4 (Selby).12 

93. The Court finds that Plaintiffs' pre-injury earning capacity numbers were not 

challenged or otherwise refuted by FirstEnergy. 

CONCUSIONS OF LAW 

1. The power to grant a new trial should be lIsed \vith care, and a circuit judge should 

rarely grant a ne\'V trial. Gerver v. Benavides, 207 W.Va. 228, 231, 530 S.E.2d 701. 704 (1999) 

(overruled on other grounds, by Phillips v. Stear, 236 W. Va. 702, 783 S.E.2d 567 (2016). 

2. A new trial should not be granted unless it is reasonably clear that prejudicial elTor 

has crept into the record or that substantial justice has not been done. State ex rei. Meadows v. 

Stephens, 2000, 207 W.Va. 341, 532 S.E.2d 59 (2000); Morrison v. Sharma, 200 W.Va. 192,488 

S.E.2d 467 (1997). 

3. "When a trial judge vacates a jury verdict and awards a new trial pursuant to Rule 

59 of the West Virginia Rules of Civil Procedure, the trial judge has the authority to weigh the 

evidence and consider the credi bility of the witnesses. If the trial judge finds the verdict is against 

12 The Court notes that Selby also offered numbers for potential post injury earning capacity but the 
$632,882 was offered in the event that the jUly found that Mr. Muto was totally disabled from working. 
T.T., at p. 466:7-8 (Selby). 

20 

http:Selby).12


the clear weight of the evidence, is based on false evidence or will result in a miscarriage ofjustice, 

the trial judge may set aside the verdict, even if supported by substantial evidence, and grant a new 

trial. Neely v. Belk Inc., 222 W. Va. 560,562,668 S.E.2d 189, 191 (2008), citing Syllabus point 

3, in part, In re State Public Building Asbestos Litigation, 193 W.Va. 119,454 S.E.2d 413 (1994), 

cert. denied, 515 U.S. 1160,115 S. Ct. 2614, 132 L.E.2d 857 (1995) (emphasis added). 

4. Based on settled case, the Court holds that in order for FirstEnergy to be granted a 

new trial in this matter, FirstEnergy had the burden of establishing that the verdict was against the 

clear weight of evidence, was based on false evidence or would result in a miscarriage ofjustice. 

FirstEnergy's Post-Trial Motion requesting a new trial did not assert that the verdict was premised 

on false evidence or would result in a miscarriage ofjustice. Consequently, FirstEnergy's motion 

requesting a new trial asserts that the verdict was against the clear weight of evidence. The Court 

finds that under any reasonable interpretation, the jury's verdict was not against the clear weight 

of the evidence. 

S. "In determining whether there is sufficient evidence to support a jury verdict the 

co1l11 should: (1) consider the evidence 1110st favorable to the prevailing party; (2) assume that all 

conflicts in the evidence were resolved by the jury in favor of the prevailing party; (3) assume as 

proved all facts ,·vhich the prevailing party's evidence tends to prove; and (4) give to the prevailing 

party the benefit of all favorable inferences which reasonably may be drawn from the facts 

proved." Syllabus point 5, Orr v Crowder, 173 W. Va. 335, 315 S.E.2d 593 (1983). 

6. "It is the peculiar and exclusive province of the jury to weigh the evidence and to 

resolve questions of fact when the testimony is conflicting." Point 3, Syllabus, Long v. City of 

Weirton, [158] W. Va. [741], (1975) 214 S.E.2d 832.' Syllabus Point 2,Bourne v. Mooney, 163 
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W.Va. 144,254 S.E.2d 819 (1979)." Syllabus point 2, Toler v. Hager, 205 W.Va. 468, 519 S.E.2d 

166 (1999). 

7. "In determining whether the verdict of a jury is supported by the evidence, every 

reasonable and legitimate inference, fairly arising from the evidence in favor of the party for whom 

the verdict was returned, must be considered, and those facts, which the jury might properly find 

under the evidence, must be assumed as true." Syl. Pt. 3, Walker v. Monongahela Power Co., 147 

W.Va. 825, 131 S.E.2d 736 (1963)." Syl. Pt. 6, Toler v. Hager, 205 W.Va. 468, 519 S.E.2d 166 

(1999). 

8. FirstEnergy's Post-Trial Motions have also requested that the Court revisit its 

previous ruling, wherein the Court denied FirstEnergy's Motion For Judgment as a Matter of Law 

at the close ofPlaintiffs case. 

9. When considering a ruling on a renewed motion for judgment as a matter of law 

after trial, the evidence must be viewed in the light most favorable to the nonmoving party. 

MacDonald v. City Hasp., Inc., 227 W. Va. 707, 714-715, 715 S.E.2d 405, 412-413 (2011),u 

10. FirstEnergy's Post-Trial Motions requesting a new trial and renewed judgment as 

a matter of law, focused on two elements of Mr. Muto's claim for deliberate intent. Initially, 

FirstEnergy has argued that Plaintiffs did not establish "[t]hat the employer, prior to the injury, 

had actual knowledge of the existence of the specific unsafe working condition and of the high 

degree of risk and the strong probability of serious injury or death presented by the specific unsafe 

working condition." See, W. Va. Code § 23-4-2(d)(2)(ii)(B). 

13 Plaintiffs' Response to FirstEnergy's Post-Trial Motions asserted that FirstEnergy improperly relied 
upon Rule 59(e) of the West Virginia Rules of Civil Procedure in its Motion requesting a renewed 
judgment as a matter of law. For purposes of resolving the pending post-trial motions, the Court does not 
need to address this argument, but notes and preserves Plaintiffs' objections, to the extent required. 
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11. FirstEnergy has also asserted that Plaintiffs did not establish FirstEnergy 

"intentionally thereafter exposed [Muto] to the specific unsafe working condition." See, W. Va. 

Code § 23-4-2(d)(2)(ii)(D). 

12. The West Virginia Supreme Court of Appeals has previously held that 

when a safety statute, rule, regulation or commonly accepted and well-knovvTl safety 
standard imposes a duty on the employer to inspect the workplace, and the inspection 
would have revealed the unsafe condition, then a jury may find that the employer had 
actual knowledge of the specific unsafe condition and its risks. As we interpret 
subparagraph (B), the Legislature did not intend to allow employers to shirk 
responsibilities imposed by specific statutes, rules, regulations or standards by turning a 
blind eye to workplace hazards. Willful ignorance of a specific unsafe working 
condition is no defense under subparagraph (B) ofthe deliberate intent statute. 

McComas v. ACF Indus., LLC, 232 W. Va. 19,27,750 S.E.2d 235,243 (2013) (emphasis 

added). 

13. "The actual' knowledge analysis 'requires an interpretation of the employer's state 

of mind, and must ordinarily be shown by circumstantial evidence, from which conflicting 

inferences may often reasonably be drawn.'" Long v. M & M Transp., LLC, 44 F. Supp. 3d 636, 

643 (N.D.W. Va. 2014), aJfd, 603 F. App'x 238 (4th Cir. 2015), citing Syl. Pt. 2, Nutter v. Owens-

Illinois, Inc., 209 W.Va. 608,550 S.E.2d 398, 399 (2001) 

14. FirstEnergy has placed significant reliance on Muto's testimony that no 

management employee from FirstEnergy specifically told him to go to the silo. The Court does 

not find that this admission to be dispositive in favor of FirstEnergy. The standard for 

establishment of a deliberate intent claim is whether FirstEnergy had "actual knowledge" of the 

hazardous condition. See, W. Va. Code 23-4-2. 

15. The evidence at trial, cited above, included a call from Hamilton to the James in 

the control room requesting that the train to be shut down due to excessive dusting. James testified 

that he relayed the request that the train to be shut due to excessive dusting to Harley. Harley did 
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not shut the train dovm and there was overwhelming evidence from FirstEnergy's own employees, 

including James, Rapp, Dragich, Burton and Eakle, all ofwhom testified that the train should have 

been shut down. Murphy further testified that Harley should have reassessed the situation after 

getting the report on the dusting in the silo. Under McComas, supra, Harley's "willful ignorance" 

is not a defense. While Harley was not in the silo, the Court notes that Dragich, James, and Eakle 

were also not in the silo but they all agreed that the train should have been shut down. 14 

16. The evidence at trial also confimled that Harley knew that the grating would need 

to be taken out of the silo to permit the work to be completed. 

17. Based on the evidence of record, FirstEnergy calUlot meet its burden on its request 

for a new trial or judgment as a matter of law as related to the "actual knowledge" element of 

Plaintiff's deliberate intent claim. FirstEnergy calUlot establish that the jury's verdict was against 

the clear weight of the evidence, when every "reasonable and legitimate inference, fairly arising 

from the evidence in favor of the party for whom the verdict was returned, must be considered, 

and those facts, which the jury might properly find under the evidence, must be assumed as true." 

Syl. Pt. 3, Walker, supra. 

18. FirstEnergy has asserted that Mr. Muto was never instructed to go to the silo or 

climb the platfoffil inside the silo and crawl under the cable barricade. See, FirstEnergy Post-Trial 

Motions, at p. 13. As a result, FirstEnergy asserts that Plaintiffs did not produce evidence sufficient 

14 The Court notes that Dragich and potentially otllers did go to the silo after the "man down" call was 
made following Mr. Muto's injuries. 
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to meet the requirement of W. Va. Code § 23-4-2(d)(2)(ii)(O) (despite actual knowledge of a 

dangerous condition, "the employer intentionally thereafter exposed an employee ..."). 

19. FirstEnergy's Post-Trial Motions repeatedly asserted that no one "instructed" Mr. 

Muto to go to the silo. The Court notes that direct instruction, or lack thereof, is not the correct 

standard for to evaluate of the fourth element of Plaintiffs deliberate intent claim. 

20. Initially, the testimony of Harley, James and Eakle established that Harley was 

aware of dusting conditions that ultimately necessitated evacuation ofthe silo. Harley disregarded 

or ignored the request to shut down the train, which would have eliminated the dusting condition. 

Depending on the testimony to be believed, Harley either knew that Mr. Muto was going to 

determine the cause of the dusting or Harley was present in the control room prior to Mr. Muto 

leaving to figure out the cause of the dust. 

21. Eakle and Muto both testified that Muto had been requested to travel to the silo to 

addressing the dusting condition. TT, at p. 12:1-3; p. 18:18-22 (Eakle). There is conflicting 

evidence concerning whether Muto was in the control room with Harley, however, the jury could 

have considered the evidence that (1) Eakle and Muto both testified that Muto was initially 

requested to go to the silo; (2) Harley was informed that there was a hazardous condition present 

in the silo and a request was made to shut down the train; and (3) Harley knew that Muto did head 

or would head to the silo. 

22. James also testified that Mr. Muto would have had to go to the silo and Harley 

testified that \vhen Muto was not found in the pug mill floor, he "knew" that Mr. Muto would be 

in the silo. 

23. The West Virginia Supreme Court of Appeals has previously held the following 

concerning the fourth element of a deliberate intent claim: In Mayles v. Shoney's, Inc., 185 \\T. Va. 
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88. 96, 405 S.E.2d 15. 23 (1990), the Court found sufficient evidence was introduced to meet the 

fOUJih element of a deliberate intent claim \A/here management at the restaurant knew how the 

employees were disposing of the grease, knew that a previous employee had been injured by such 

practice, had received employee complaints about the practice, and still took no action to remedy 

the situation. See Tolley v. ACF Industries, Inc., 212 W. Va. 548, 575 S.E.2d 158 (2002). 

24. The West Virginia Supreme Court of Appeals has also found evidence to support 

the "intentional exposure" element of a deliberate intent claim where a coal company purposefully 

chose to continue operations in a manner that involved a "known risk" when other, less dangerous 

ways to proceed were available. In that type of situation, the Supreme Court of Appeals found 

that "the jury reasonably could find intentional exposure of the employees by the employer." See, 

Sias v. W-P Coal Co., 185 W. Va. 569, 575-76,408 S.E.2d 321, 327-28 (1991). 

25. Conversely, the West Virginia Supreme Court of Appeals has denied a claim for 

deliberate intent where there. \vas no evidence that a Plaintiff "was ordered, directed, or even had 

it suggested to him" to undertake an activity that was unsafe. Nestor v. CentUlY Steel Erectors, 

Inc., No. 1:11CV26, 2012 WL 3834875, at *8 (N.D.W. Va. Sept.4, 2012), citing Blevins v. Beckley 

Magnerite, 185 W. Va. 633, 408 S.E.2d at 389. 

26. Viewing the evidence in a light most favorable to the Plaintiffs, there is ample 

evidence in the record that Harley was aware of the hazardous condition and Harley either director 

or knew that Muto would go to the silo. 

27. Additionally, the Court concludes, based on the evidence presented at trial. that 

the testimony of Harley was contradicted by other employees of FirstEnergy on issues relevant to 

Plaintiffs' claims, lacked credibility and could be wholly or partially disregarded by the jury. 
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28. For these reasons, FirstEnergy's Post-Trial Motions for a new trial and renewed 

judgment as a matter oflaw are DENIED. 

29. FirstEnergy had also moved the Court seeking, in the alternative, for a remittitur of 

the damages awarded by the jury. See, FirsfEnergy Post-Trial MOlions, at p. 18. 

30. FirstEnergy's motion argued that Plaintiffs' economic expert, Daniel Selby, 

testified that Plaintiffs net lost earnings due to the accident were $420,325.00. See,Id. 

31. A review of Selby's trial testimony confinns that he testified that Mr. Muto's total 

earning capacity at the time ofhis accident was Six Hundred Thirty-Two Thousand Eight Hundred 

Eighty-Two Dollars ($632,882). T T, at p. 466:2-4 (Selby). 15 

32. Consequently, a jury was free to award this amount if the jury believed that Mr. 

Muto could not work again. 

33. The West Virginia Supreme C0U11 of Appeals has previously held: 

"[b ]efore a verdict may be reversed on the basis ofexcessiveness, the trial court must make 
a detailed appraisal of the evidence bearing on damag~s. Because the verdict below is 
entitled to considerable deference, an appellate cou11 should decline to disturb a trial court's 
award ofdamages on appeal as long as that award is supported by some competent, credible 
evidence going to all essential elements of the award." 

Kessel v. Leavitt, 204 W. Va. 95, 186, 511 S.E.2d 720, 811 (1998). 

34. "Courts must not set aside jury verdicts as excessive unless they are monstrous, 

enormous, at first blush beyond all measure, unreasonable, outrageous, and manifestly show jury 

passion, partiality, prejudice or corruption." Kessel v. Leavitt, 204 W. Va. 95, 186,511 S.E.2d 720, 

811 (1998), citing Syl. Pt. [1], Addair v. Majestic Petroleum Co., Inc., 160 W.Va. 105,232 S.E.2d 

821 (1977).' Syl. pt. 5, Roberts v. Stevens Clinic Hasp. Inc., 176 W.Va. 492, 345 S.E.2d 791 

15 The Court notes that Selby also offered numbers for potential post injury earning capacity but the 
$632,882 was offered in the event that the jury found that Mr. Muto was totally disabled from working. 
Selby, at p. 466:7-8. 
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(1986)." Syl. Pt. 2, Capper v. Gates, 193 W.Va. 9,454 S.E.2d 54 (1994); Syl. pt. 5, Tanner v. Rite 

Aid o/West Virginia, Inc., 194 W.Va. 643,461 S.E.2d 149 (1995). 

35. While the Court acknowledges that lost wage numbers awarded by the jury to Mr. 

Muto are slightly higher than the numbers proposed by Mr. Selby, these numbers do not shock 

the conscious or would constitute an award that is "enormous." For these reasons, the Court 

DENIES FirstEnergy's requested remittitur of the jury's award to Plaintiffs. 

It is further ORDERED that the Clerk of this Court send a copy of this Order, duly 

certified, to all counsel of record. The objections and exceptions of FirstEnergy are noted and 

preserved. 

Prepared by: 

Mich 1 iI (WV late Bar # 7058) 
Jeffrey D. Van Volkenburg~WV State Bar #1022 
Stanley A. Heflin 111 (wv's~e Bar #12745) 
McNeer, Highland, McMurm anQ~amer, L.C. 
Empire Building-Post Office Drawe"?'2 .~O 
Clarksburg, West Virginia 26302-2040 
Telephone: 304-626-1100 
Facsimile: 304-623-3035 
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STATE OF \VEST VIRGINIA 

COUNTY OF HARRISON, TO-\VIT: 

I, Donald L. Kopp II, Clerk of the Fifteenth Judicial Circuit and the] 8th 

Family Court Circuit of Harrison County, ·West Virginia, hereby certify the 

foregoing to be a true copy of the ORDER entered in the above styled action 

onthe 2? dayof ~~ , ~OLi 

ll'~ TESTII\,10NY \VHEREOF, I hereunto sei my hand and affix 

Seal of the Court this a? . day of ~ ,20 ilL. 

omt 

Harrison County, \\Test Virginia 
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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA 

JAMES 1. MUTO and 
CAROL A. MUTO, 

Plaintiffs, 

v. CIVIL ACTION NO.: 14-C-532-1 ~ 
=-

FIRSTENERGY GENERATION, LLC, 
--! :-: 

Defendants. r . ": .:0. ~" 

ORDER DENYING FIRSTENERGY, LLC'S REQUEST FOR SET-OFF,QF 
LONG TERM DISABILITY BENEFITS i'v 

,""
'C 

Upon mature review and consideration of the parties' legal memoranda, the arguments of 

counsel and peltinent legal authority, the Court hereby DENIES the Defendant's request for a set

offof long term disability benefits received by Plaintiff James 1. Muto ("Muto"). In reaching its 

decision, the Court hereby makes the following Findings of Fact and Conclusions of Law. 

FINDINGS OF FACT 

1. Plaintiff, James 1. Muto (hereinafter "Mr. Muto"), assel1ed a claim for deliberate 

intent, pursuant to W. Va. Code § 23-4-2(d)(2)(ii)(B) against Defendant FirstEnergy. Plaintiff 

alleged that he suffered permanent injuries, including a closed head injury, when he fell through 

multiple levels ofunguarded and open grating in an elevated catwalk in the lA Fly Ash Silo at the 

FirstEnergy Harrison Power Station on January 22,2013. 

2. Mr. Muto had been an employee of First Energy, and its predecessors in interest, 

for approximately twenty-three (23) years as ofJanuary 22, 2013. 

3. This matte:: \vas tried before ajury on April 6, 2016 through April 8,2016 and April 

12 through April 14, 2016. At the conclusion of the presentation of the evidence, a verdict was 

retumed in favor of Plaintiffs Mr. Muto and Carol Muto on April 14, 2016 on their claims for 
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deliberate intent and loss of consortium, respectively. The jury's total award was One Million 

Two Hundred Twenty Thousand Dollars ($1,220,000.00). 

4. On or about May 19, 2016, this Court entered the Trial Order, which found that 

Plaintiffs were entitled to judgment against FirstEnergy for a total of One Million One Hundred 

Forty Two Thousand Six Hundred Fourteen Dollars ($1,142,614.00) after adjusting the verdict for 

a workers compensation offset. 

5. In the May 19, 2016 Trial Order, the Court requested briefing on whether long term 

disability ("LTD") benefits were a collateral source and the benefits received by Mr. Muto should 

be offset against the verdict or judgment entered. 

6. The parties filed competing briefs on the issue on or about May 26, 2016 and the 

issue is now ripe for resolution. 

7. The Court finds, and the parties are not in disagreement, that the LTD plan was 

offered as part ofMr. Muto's employment with Defendant and its predecessors. 

8. The COUlt further finds, and the parties are not in disagreement, that Mr. Muto was 

offered, and accepted, the 0pp0l1unity to pay additional funds into the LTD plan for a higher 

benefit in the event that he was disabled. 

CONCLUSIONS OF LAW 

9. The COUlt finds that the analysis to be applied implicates the "collateral source" 

rule, which has been explained by the West Virginia Supreme COUlt of Appeals as follows: 

'''The collateral source rule excludes payments from other sources to plaintiffs from 
being used to reduce damage awards imposed upon culpable defendants.' The collateral 
source rule protects payments made to or benefits conferred upon an injured party from 
sources other than the tortfeasor by denying the tortfeasor any corresponding offset 
or credit against the injured party's damages. Even though these collateral sources 
mitigate the injured patty's loss, they do not reduce the tortfeasor's liability. The collateral 
source rule 'operates to preclude the offsetting of payments made by health and 
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accident insurance companies or other collateral sources as against the damages 
claimed by the injured party.'" 

Kenney v. Liston, 233 W. Va. 620, 626, 760 S.E.2d 434, 440 (2014) (footnotes omitted). 

10. The Court notes that there is sparse case law on this issue sub judice, hoy,rever, the 

Federal District Court for the Northern District of West Virginia has analyzed a LTD policy in the 

context of potential set-offs from awards in deliberate lawsuits. 

11. In Calefv. Fedex Ground Pkg Sys., Inc., 2007 WL 2570185 (N.D. W. Va. 2007) 

(umeported), the Honorable Irene Keeley was asked to undertake an examination of whether 

employee benefits provided under a disability policy of insurance paid for by employer were 

subject to the collateral source rule. 

12. Judge Keeley's opinion noted that there was no West Virginia law on the topic. 

Judge Keeley'S opinion also noted that the critical inquiry remained "whether the tortfeasor 

established the plan as a prophylactic measure against liability." Id., supra. 

13. The factors to be considered in a determination of whether the disability policy was 

a "fringe benefit" or a benefit intended to respond to legal liability included the following: 

(1) whether the employee makes any contribution to funding of the disability 
payment; (2) whether the benefit plan arises as the result of a collective bargaining 
agreement; (3) whether the plan and payments thereunder cover both work-related 
and nonwork-related injuries; (4) whether payments from the plan are contingent upon 
length of service of the employee; and (5) whether the plan contains any specific 
language contemplating a set-off of benefits received under the plan against a 
judgment received in a tort action. 

See, Cole/v. Fedex Ground Package Sys., Inc., 2007 WL 2570185, at *2 (N.D.W. Va. Aug. 31, 

2007), citing Allen v. Exxon Shipping Co., 639 F. Supp. 1545, 1547-48 (D. Me. 1986). 

14. The court found that the determinative factor in the anaiysis was that the FedEx 

policy of insurance did not contain any language "contemplating a set-off of benefits" provided 

under the discussed plans against a judgment obtained against the employee against FedEx. 
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15. The policy attached to Plaintiffs brief herein did not contain any provisions 

addressing a set-off ofbenefits and FirstEnergy does not appear to have produced any evidence to 

contradict the evidence produced by Plaintiff. 

16. Judge Keeley's opinion specifically distinguished the policy at issue in the Calef 

case from the policy at issue in Reed v. E. I DuPont de Nemours and Co., 109 F .Supp.2d 459 (S.D. 

W. Va. 2000). 

17. The Court in Reed found that the general set-off provision in DuPont's plans 

established the employer's intent for indenmification. 

18. In her analysis of Reed, Judge Keeley noted that there was not "explicit language 

requiring plan benefits to offset any liability incurred" or "specific language contemplating set-off 

o/benefits received against ajudgment rendered in/avor a/the employee against the employer. " 

Calef, at *4, citing Davis v. Odeco, 18 FJd 1237, 1245 (5th Cir. 1994) and Webber v. International 

Paper, 307 F.Supp.2d 119, 125 D. Me. 2004) (emphasis added). 

19. Based on the document provided to Mr. Muto by his employer, there is no language 

that contemplates a set-off of benefits from a judgment received against Mr. Muto's employer, 

FirstEnergy. 

20. The Court finds the analysis supplied by Judge Keely to be persuasive and this 

Court adopts the same herein. The Court hereby FINDS that Mr. Muto' s LTD policy is a collateral 

source and should not be set-off from any judgment or verdict obtained by Plaintiffs in this 

litigation. It is, so ORDERED. 

It is further ORDERED that the Clerk of this Court send a copy of this Order, duly 

certified, to all counsel of record. The objections and exceptions of FirstEnergy are noted and 

preserved. 
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HONO~~~~S'JR 
JUDG OF THE CIRCUIT COURT OF 
HARRISON COUNTY, WEST VIRGINIA 

Prepared by: 

Mich I r' (WV s~atear # 705 .) 
Jeffrey D. Van olkenburg ( State Bar # 0227) 
Stanley A. Heflin III (WV Sta e~ar #_12!4i) 
McNeer Highland McMunn & Vam~ 
Empire Building-Post Office Drawer 2040 
Clarksburg, West Virginia 26302-2040 
Telephone: 304-626-1100 
Facsimile: 304-623-3035 
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STATE OF 'VEST VIRGINIA 
COUNTY OF HARRISON, TO-\VIT: 

I, Donald L. Kopp II, Clerk ofthe Fifteenth Judicial Circuit and the 18th 

Family Court Circuit of Harrison County, \Vest Virginia, hereby certify the 

foregoing to be a true copy of the ORDER entered ill the above styled action 

on the ;'? day of!iJ-..ulA/2lvv· ,~ 016 . 

IN TESTIlY10NY \VHEREOF, I hereunto. set my hand and affix 

Seai oft1~e Court this -2!2-. day of ~.h.a; ,20 /6, 

Fifteenth Iudicial CircUlt oUli 

Circuit Clerk 
Harrison County, \Vest Virginia 


