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STATEMENT OF THE CASE 


Respondent, Paul 1. Harris ("Harris"), is a licensed attorney in the State of West 

Virginia and represents clients in both state and federal court. (A.R. 4). Harris filed a 

twenty-count complaint against Petitioners alleging outrageous misconduct by Petitioners 

in violation of Harris' Constitutional rights secured by the West Virginia Constitution and 

the common law of West Virginia. Id. 

Harris served as counsel of record for Kevin Junkins, Jr. ("Junkins"), in a criminal 

case being prosecuted in Harrison County, West Virginia. Id. Junkins previously served 

as a Shinnston police officer and the allegations against Junkins garnered vast media 

attention. Id During this time, Petitioner Joseph Shaffer ("Shaffer") was the Prosecuting 

Attorney for Harrison County, West Virginia and Petitioner Traci M. Cook ("Cook") 

served as an assistant prosecutor. Id. Cook was assigned to prosecute the Junkins case. 

At all times herein Det. Patrick McCarty ("McCarty") acted as the lead investigator for 

the Harrison County Sheriff's office and actively worked alongside Cook on both the 

Junkins and Harris cases. 

Trial in the Junkins case was scheduled to begin on Tuesday, May 21, 2013 and 

Harris was prepared for trial to take place on that day. (A.R. 4). All plea offers by the 

State had been refused. (A.R.245). On Friday, May 17,2013, two business days before 

the Junkins trial was set to begin, Cook and Shaffer sought a six-count indictment against 

Harris predicated upon fabricated evidence. (A.R. 4). Cook signed the indictment and 

presented the case to the grand jury despite being an alleged "victim" of Harris. (A.R. 5). 

On the evening of Friday, May 17, 2013, after business hours, Harris was preparing for 

the Junkins trial when police officers raided his law office and arrested him. (A.R. 6). 
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The police seized Harris's vehicle and the State Crime Lab tested the vehicle for any 

forensic evidence. (A.R. 7). Despite the State's allegations that Harris had transactions 

with c.J. Wilson ("Wilson")! in said vehicle, no evidence whatsoever was found of 

Wilson being in Harris' vehicle. Id Records pertaining to the pending Junkins case were 

also seized from the law office, including attorney work product and witness statement 

recordings. Id Among the seized items included a recording from May 6, 2013 where 

Harris's private investigator, Franklin Streets ("Streets"), explicitly states that Wilson 

must obey any subpoena if he is served with one. Id Cook and Shaffer failed to disclose 

this evidence. Id In a letter to Streets on the same day, Harris asks Streets to be careful 

with Wilson's attempts to borrow money to feed his drug habit and that he would like 

Streets to get a statement from Wilson and his wife every day, if possible, because he was 

concerned they would continue to change their stories. (AR. 8). Cook and Shaffer failed 

to disclose this evidence. Id 

In May of 2013, Cook appeared before a grand jury as a representative of the 

State as well as a "victim" of Harris' alleged actions. (AR. 11). Cook signed the 

indictment, which listed her as a victim. Id On May 20, 2013, Harris was arraigned and 

Cook represented the State in those proceedings. (A.R. 287). 

In November 2013, Harris hired a former police officer to assist in his defense. 

(AR. 14). Unbeknownst to Harris, the former police officer, Adam Parsons ("Parsons"), 

secretly met with Cook, McCarty and others in order to orchestrate a scheme to trick 

Harris which included an arrangement to secretly record Harris in his own law office. Id 

In the recording, Harris expressly told Parsons to make sure nothing illegal take place. 

1 Carl Wilson Jr. was a main witness in the Junkins case and a known drug addict. He 
passed away from a drug overdose on February 1,2014. 
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Id. The recording, which is in violation of the West Virginia Surveillance Act, was used 

in preparation of McCarty's false affidavit and to obtain a search warrant of Harris' 

office. Id. 

The proceedings against Harris garnered media attention and throughout the 

proceedings Cook repeatedly stated that her goal was to adversely affect Harris' law 

license. (A.R. 400). Petitioners then withdrew from the Junkins case citing a "conflict" 

and the case was referred to the Monongalia County Prosecutor's Office where it was 

later dismissed in its entirety. 

SU~YOFARGUMENT 

Judge Cramer, the Marshall County Circuit Court Judge and former Marshall 

County Prosecutor, correctly found that Petitioners Cook and Shaffer were not acting as 

advocates of the State and therefore are not shielded with absolute immunity. The 

conduct of Petitioners occurred at the pre-trial stage an prior to any charges pending 

against Harris. It is irrelevant that the Junkins case was still pending for absolute 

immunity purposes. Absolute immunity does not apply to conduct that is investigative in 

nature and that occurs prior to the charging of a suspect. The nature of the function 

performed in question is the central issue, not the job title of the person performing the 

act. Any later acts related to the judicial phase do not absolve Petitioners' prior 

wrongdoing. 

Under the proposed theory of Petitioners, a prosecutor who eventually brings 

charges against a suspect should then receive absolute immunity retroactively, even for 

investigative functions, if the evidence is later connected to a judicial proceeding. This 

theory opens the door to unethical behavior by prosecutors to bring charges against a 
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suspect or falsify more evidence simply to provide protection from civil liability for 

misconduct at the investigative stage. Harris has alleged fabrication of evidence in his 

complaint. Fabricating evidence to deprive a person of liberty violated the Due Process 

Clause and is not protected by absolute immunity. 

Petitioners organized this scheme against Harris m an effort to continue the 

Junkins case and harm Harris in his profession. This organized scheme includes the 

coercing of a witness in Wilson, preparation of a materially false affidavit that ignores 

forensic evidence and conveniently omits exonerating evidence from Harris, an illegal 

wiretapping of Harris' office, and the presentation in front of a grand jury by a "victim" 

of Harris. For these deliberate and malicious acts, the Circuit Court was correct to find 

no immunity applies to Petitioners. 

ARGUMENT 

I. Standard of Review 

Petitioners appeal from the Circuit Court of Marshall County, West Virginia. The 

Circuit Court denied the Petitioners' Motion for Summary Judgment. Due to the fact that 

Petitioners are claiming immunity, the Circuit Court's Order is immediately appealable 

under the collateral order doctrine. Syi. Pt. 2, Robinson v. Pack, 223 W. Va. 828, 679 

S.E.2d 660 (2009). Interlocutory orders subject to immediate appeal are reviewed de 

novo. Jarvis v. W Va. State Police, 227 W. Va. 472,476, 711 S.E.2d 542, 546 (2010). 
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II. The Circuit Court was correct in finding Petitioners Cook and Shaffer are not 
protected by absolute immunity because they were not acting as advocates for the 
State prior to any charges being fIled against Harris. 

Petitioners incorrectly believe that absolute immunity should attach at all times. 

The underlying complaint by Harris alleges tortious conduct, including fabrication of 

evidence and preparation of a materially false affidavit. All of these acts occurred prior 

to any case pending against Harris. Procuring false testimony through the coercion of 

witnesses during the pre-indictment state of a criminal investigation is not an advocatory 

role and is not shielded by absolute immunity. See Moore v. Valder, 65 F. 3d 189 (D.C. 

Cir. 1996)(finding absolute immunity does not apply to a prosecutor for alleged 

misconduct of intimidating and coercing witnesses, which are related to police functions). 

The tortious conduct of Petitioners, including fabrication of evidence and preparation of a 

materially false affidavit, is investigatory and accordingly absolute immunity does not 

apply. Procuring evidence that may later be used by a prosecutor, prior to the filing of 

formal charges, is a police function not protected with absolute immunity. See Barbera 

v. Smith, 836 F.2d 96, 100 (2d Cir. 1987). In Barbera, it was held that acquiring evidence 

that may be used in a prosecution, as opposed to the organization, evaluation and 

marshaling of such evidence, is by nature a police activity and is not entitled to absolute 

immunity. 

When deciding whether absolute immunity should apply, the nature of the 

function performed is examined, not the identity of the person performing it. Buckley v. 

Fitzsimmons, 509 u.s. 259 (1993). When evidence is procured, albeit by a prosecutor or 

police officer, prior to formal charges being filed, the same standard of immunity applies 

to each. Id. at 276. Buckley made it clear that where a prosecutor "performs the 
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investigative functions nonnally perfonned by a detective or police officer" then it is not 

"appropriate nor justifiable that, for the same act, immunity should protect the one and 

not the other." Id. at 283. Furthennore, "there is a difference between the advocate's role 

in evaluating evidence and interviewing witnesses as he prepares for trial, on the one 

hand, and the detective's role in searching for the clues and corroboration that might give 

him probable cause to recommend that a suspect be arrested, on the other hand." Id. 

The Buckley court goes further and eviscerates the Petitioners position that the evidence 

was used later by exclaiming that a prosecutor cannot "shield his investigative work with 

the aegis of absolute immunity merely because, after a suspect is eventually arrested, 

indicted, and tried, that work may be retrospectively described as a 'preparation' for 

possible trial." Id. at 276. Petitioners have claimed that Cook's actions are considered 

"advocating on behalf of the state," however, decades ofjurisprudence disagree with their 

position. 

a. 	 The actions against Harris prior to any pending charges are not 
advocatory and therefore cannot receive absolute immunity. 

In order for the conduct to be advocatory, it must be "intimately associated with 

the judicial phase of the criminal process." Imbler v. Pachtman, 424 U.S. 409 (1976). 

Petitioners rely heavily on Imbler, which is easily distinguishable to the facts herein 

because Imbler deals with conduct during trial while the central focus here is conduct 

prior to any charges pending against Harris. Petitioners maintain that judicial 

proceedings followed the investigatory actions previously taken, however, it does not 

change the analysis simply because some evidence procured may have been used at a 

later time. "Almost any action by a prosecutor, including his or her direct participation in 

purely investigative activity, could be said to be in some way related to the ultimate 
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decision whether to prosecute, but we have never indicated that absolute immunity is that 

expansive." Burns v. Reed 500 U.S. 478, 495 (1991). "Where an official could be 

expected to know that his conduct would violate statutory or constitutional rights, he 

should be made to hesitate." Mitchell v. Forsyth, 472 U.S. 511, 524 (1991)(emphasis 

added). 

All of the actions taken by Petitioners prior to the filing of any charges against 

Harris clearly are not protected by absolute immunity. In particular, Cook worked 

alongside McCarty on the underlying Junkins case and as alleged by Harris, orchestrated 

a scheme to fabricate evidence against him. Cook also met with Wilson, unrelated to the 

Junkins case, and actively influenced Wilson to change his story in so that the 

information could be used to procure an indictment against Harris. A sworn affidavit by 

Michelle Russell, the Wilson's babysitter, indicates that threats were made by Petitioners 

to remove the Wilson's children from their home unless they changed their story to 

implicate Harris. (A.R. 315-316). After making the threats and getting what they wanted 

in return, Petitioners then wired up Wilson to meet with Streets in order to get more 

evidence on Harris, prior to any charges pending. These are actions taken by rogue 

prosecutors and investigators, not advocates. 

Petitioners are attempting to broaden absolute immunity to an area where 

numerous courts have expressly failed to do so in painstakingly great detail. See, e.g., 

Malley v. Briggs, 475 U.S. 335 (1986); Pflaumer v. United States Dept. ofJustice, 450 

F.Supp. 1125, 1133 (E.D. Pa. 1978)(the gathering of evidence for the purpose of 

supporting the presentation of an indictment is part of the prosecutor's investigative role 

and therefore entitled to qualified rather than absolute immunity). In doing so, they have 
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conveniently left out the actions of Cook related to Wilson and instead simply focus on 

her appearances in actual judicial proceedings in an attempt to justify her conduct to that 

of the Imbler decision which focuses on instances of misconduct at trial, not the work 

leading up to a trial where a prosecutor is intimately involved, which is applicable to the 

facts here. 

b. 	 Petitioner Cook's appearance before the grand jury was that of an 
unauthorized person and not advocatory. 

When Cook appeared before the grand jury, she did so as a "victim" of Harris and 

as a material witness, not as an advocate. See Kalina v. Fletcher, 522 U.S. 118 (1997). 

In Kalina, a prosecutor provided an unsworn statement, an unsworn motion for an arrest 

warrant, and a "Certification for Determination of Probable Cause," in which the 

prosecutor summarized the evidence supporting the charge and swore to the truth of the 

alleged facts ''under penalty of perjury." Id Based on the certification, the trial court 

found probable cause, and respondent was arrested. The Kalina court held that damages 

are available against a prosecutor for making false statements of fact in an affidavit 

supporting an application for an arrest warrant, since such conduct is not protected by the 

doctrine of absolute prosecutorial immunity. 

Similarly, Cook knew of a materially false affidavit provided by McCarty. Also, 

the plain language of the indictment includes Cook as an alleged victim of Harris. Cook 

still decided to move forward, appearing before the grand jury and signing the 

indictment. As a result of her actions, Harris was arrested. Per Kalina, Cook is not able 

to now claim absolute immunity for that conduct. 
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III. McCarty is not entitled to absolute or qualified immunity because by providing 
a false affidavit and seeking an illegal search warrant using surveillance in violation 
of the West Virginia Surveillance Act, McCarty was acting outside the scope of his 
employment. 

Fabricated evidence later delivered to a prosecutor for use at trial violates the Due 

Process Clause. See Pyle v. Kansas, 317 U.S. 213, 216 (1942). "We are unsure what due 

process entails if not protection against deliberate framing under color of official 

sanction." Limone v. Condon, 372 F.3d 39, 45 (1S1 Cir. 2004). Again, we must look at the 

function performed by the state actor and in this case, a police officer. If fabrication 

occurs during an investigation, then police officers are covered by qualified immunity, at 

best. Jones v. Cannon, 174 F.3d 1271, 1289 (lIth Cir. 1999). This applies even in 

circumstances where the officer intends the fabricated evidence to be used by prosecutors 

during trial when absolute immunity would apply. See Gregory v. City ofLouisville, 444 

F.3d 725, 738 (6th Cir. 2006). The same applies when a police officer fabricates evidence 

to be used at trial through a witness even though the witness would be absolutely immune 

during the testimony. See Briscoe v. LaHue, 460 U.S. 325 (1983). 

The general test when analyzing immunity cases comes from Harlow v. 

Fitzgerald, 457 U.S. 800 (1982): 

Government officials performing discretionary functions 
are shielded from liability for civil damages insofar as their 
conduct does not violate established statutory or 
constitutional rights of which a reasonable person would 
have known. 

The benefit of qualified immunity can be lost in West Virginia. This Court employs "an 

objective test for evaluating official conduct under immunity statutes." Hutchison v. City 

of Huntington, 198 W.Va. at 148, 479 S.E.2d 649 (W.Va., 1996). Where the cause of 
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action involves "acts [that] are fraudulent, malicious, or otherwise oppressive," we 

recognized that qualified immunity is not available. Id. 

Harris has alleged that McCarty conspired with Cook, Shaffer, and Parsons to 

procure a search warrant based on a materially false affidavit. McCarty knew of 

exonerating facts pertaining to Harris, however, McCarty fraudulently omitted, or 

followed directions from Cook or Shaffer, in creating his misleading affidavit. 

Regardless, a reasonable law enforcement officer would know that including false 

statements and omitting exonerating facts from an affidavit to be used in a criminal 

prosecution would violate clearly established rights. 

a. 	 McCarty used a materially false affidavit to produce a search warrant in 
violation of the West Virginia Surveillance Act. 

The materially false affidavit prepared by McCarty also resulted In a search 

warrant being obtained from The Honorable Judge Mazzone of the Circuit Court of Ohio 

County. The warrant was invalid on its face because it was sought from a judge sitting in 

the county where the warrant was to be executed. The procedure for designating specific 

circuit court judges to authorize electronic surveillance is set forth in the West Virginia 

Surveillance Act. It states: 

The chief justice of the supreme court of appeals shall, on 
an annual basis, designate five active circuit court judges to 
individually hear and rule upon applications for orders 
authorizing the interception of wire, oral or electronic 
communications: Provided, That no designated circuit 
judge may consider any application for such an order if he 
or she presides as judge of the circuit court of the county 
wherein the applied for installation would occur or of the 
county wherein the communications facility, line or device 
to be monitored is located. W.Va. Code § 62-1D-7. 
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No evidence has been provided that Judge Mazzone was even a designated judge at the 

time the search warrant was issued and even if he was so designated, the fact he is a 

presiding judge in Ohio County nullifies it in whole. It is clear that privileged 

communications could very well have been obtained given that the Junkins case was still 

ongoing and Harris was counsel of record, the very communication that these strict 

standards on electronic surveillance is intended to protect. 

b. Under W. Va. Code § 29-12A-5 McCarty is not afforded statutory immunity. 

An employee of a political subdivision is not immune from liability if one of the 

following applies: (l) His or her acts or omissions were manifestly outside the score of 

employment or official responsibilities; (2) His or her acts or omissions were with 

malicious purpose, in bad faith, or in wanton or reckless manner; or (3) Liability is 

expressly imposed upon the employee by a provision of this code. 

The "Scope of Employment" found in W. Va. Code § 29-12A-3(d) contemplates 

an employee acting in good faith within the duties of his or her office or employment or 

tasks assigned by a competent authority. McCarty was not acting in good faith when he 

prepared a false affidavit. In his affidavit, McCarty states that "Mr. Wilson was 

instructed to get in the front passenger seat of Defendant Harris' vehicle and Defendant 

Streets sat in the back of Defendant Harris' vehicle." (A.R. 249). He goes on, "Defendant 

Harris then told Mr. Wilson to open the glove box. Inside the glove box was a stack of 

money in twenty dollar denominations." (A.R. 249). This is blatantly false. The Court 

need not take Harris' word for it, take the word of the West Virginia State Crime Lab 

who ran Harris' car for fmgerprints and found no evidence of Wilson ever being in 

Harris' car much less rummaging through the glove compartment for twenty dollar bills. 
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Combine this false statement with the fact that McCarty purposefully omitted portions of 

confiscated evidence, including letters from Harris to Streets to contact Wilson daily 

because with Wilson's drug use, he was changing his story regularly. CA.R. 289). 

McCarty also conveniently left out the fact that Streets explicitly told Wilson that Harris 

made it clear that if he's served a subpoena, he must show up for court and he cannot 

ignore the subpoena. CA.R. 289). It is clear that McCarty was not acting in good faith and 

certainly was acting outside the scope of a law enforcement officer and therefore should 

not have the privilege of immunity, which is to be provided to those deserving of it 

within their scope of employment. 

IV. The Circuit Court was correct to find Petitioner Parsons is not protected 
by absolute immunity because he was acting in his individual capacity. 

There is no evidence that Parsons was acting as an advocate in the role of a 

prosecutor, a law enforcement officer, or an agent of the Harrison County Prosecutor's 

Office. He was not an employee and had no agreement or contract with the office, if he 

had an agreement with anyone, it would have been with Harris, whom he deceptively 

worked against. 2 Even if for some reason Parsons was considered to be an arm of the 

prosecutor's office, he certainly wasn't acting within the scope of a prosecutor's function 

when he agreed to commit outrageous conduct with Petitioners. 

Parsons' assertion of absolute immunity fails for the similar reasons of the 

aforementioned Petitioners. In particular, Parsons was not acting in an advocatory role as 

outlined in Buckley. Parsons, a former police officer, agreed to participate in the illegal 

wiretapping of Harris' office and intentionally misrepresented how the funds provided by 

Harris would be not be used for his defense.3 This is not synonymous with appropriate 

Z Count Nine of the Complaint alleges breach ofcontract. 
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Harris would be not be used for his defense. 3 This is not synonymous with appropriate 

prosecutorial or police conduct. Parsons, along with Petitioners, engaged in a scheme to 

intentionally, maliciously, and wrongfully defraud Harris. As such, Parsons, for similar 

reasons to his fellow Petitioners, cannot claim immunity. 

CONCLUSION 

For the foregoing reasons, Respondent Harris respectfully requests that this Court 

affirm the decision of the Circuit Court of Marshall County, West Virginia. 

Respondent, 
by counsel, 

.~Ud 
Shawn L. Fluharty 
W. Va. Bar #11254 
PO Box 1200 
Wheeling, WV 26003 
304.232.5300 

3 It should be noted that at all times Parsons met with Harris and Harris was illegally 
recorded in his office, the Junkins case was still ongoing and Harris was counsel of 
record. 
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