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ASSIGNMENTS OF ERROR 


Petitioners, and Defendants below, Traci M. Cook, Joseph F. Shaffer, and Patrick 

McCarty assert two assignments of error: 

1. 	 The Circuit Court erred in denying the motion for summary judgment brought by 

Petitioners Cook and Shaffer, who are protected from the claims brought in this matter by 

prosecutorial immunity. Petitioners Cook and Shaffer were, at the relevant time, the 

Assistant Prosecuting Attorney and Prosecuting Attorney for Harrison County, West 

Virginia. The claims brought against them by Respondent, and Plaintiff below, all arise 

out of Petitioners' actions taken in their official capacity as prosecuting attorneys and 

advocates for the State. As such, they are protected from these claims by the broad 

prosecutorial immunity recognized by both the United States Supreme Court and this 

Court. Accordingly, the Circuit Court erred in refusing to grant summary judgment in 

favor ofPetitioners. 

2. 	 The Circuit Court erred in denying the motion for summary judgment brought by 

Petitioner McCarty, who is protected from the claims brought against him by qualified 

immunity. Petitioner McCarty is a lieutenant officer for the Sheriff of Harrison County, 

West Virginia. Respondent's Complaint alleged that Petitioner McCarty submitted a 

false affidavit in order to obtain a search warrant that allowed for recordings to be made 

within Respondent's law office. However, through an Agreed Order in the underlying 

criminal action, Respondent admitted to conduct that violated his pre-trial release and 

agreed to revocation of his bond. The Agreed Order establishes the validity of Petitioner 

McCarty's affidavit and the reasonableness of the recordings made within Respondent's 

law office. 
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STATEMENT OF THE CASE 


In 2013, Petitioner Joseph Shaffer was the Prosecuting Attorney for Harrison County, 

West Virginia. Petitioner Traci Cook was the Assistant Prosecuting Attorney.l Petitioner Cook 

had been assigned to the prosecution of Kevin B. Junkins, Jr., who had been charged with 

various drug-related offenses. (A.R. 243.) Those charges were based in part on statements 

obtained from a witness, Carl J. Wilson, Jr., who had told a police officer that Junkins had 

provided him with illegal drugs and showed the officer text messages from Junkins regarding the 

same. Id. Respondent Paul J. Harris served as Junkins' legal counsel in that criminal matter? 

!d. 

Approximately two weeks before Junkins' case was to be tried, Petitioner Cook arranged 

a meeting with Wilson to discuss his testimony. (A.R. 246.) While arranging the meeting, 

Wilson "recalled Mr. Junkins and the delivery of controlled substances by Mr. Junkins to Mr. 

Wilson charged in the indictment." Id. However, Wilson failed to appear for the meeting. Id. 

Instead, three days later, Junkins' counsel e-mailed Cook a statement from Wilson that Wilson 

no longer recalled Junkins delivering any illegal drugs. !d. 

The following week, police officers could not find Wilson at his apartment complex. Id. 

However, a neighbor stated that Wilson's wife, Danielle Nicole Wilson, had told the neighbors 

that Wilson was paid $1,000 to leave "because of something involving two police officers and 

testifying at trial." (A.R.247.) The neighbor also stated that the week before, two men came to 

Wilson's apartment and were "angry because Mr. Wilson was present at the apartment." Id. 

According to the neighbor, the two men, Wilson, and Wilson's family "all left at the same time 

J Petitioners Shaffer and Cook no longer serve in the prosecutor's office for Harrison County. 
Shaffer resigned in 2015 to return to private practice, and Cook joined the United States Attorney's Office 
for the Northern District of West Virginia. 

2 Respondent's counsel also noticed an appearance on behalf of Mr. Junkins. CA.R.243.) 
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from the apartment complex." !d. Later, Wilson and his family were found at a hotel near 

Clarksburg, West Virginia. Id. It was then that Wilson admitted that he was in the hotel room 

because Franklin D. Streets, a private investigator hired by Respondent Harris, had threatened 

Wilson and paid him $1,200 to leave town to avoid the subpoena to testify against Junkins. Id. 

Wilson agreed to give a recorded statement to the police. (A.R.248.) 

In that statement, Wilson explained that Streets "stated that he and [Respondent] Harris 

could not decide whether to shoot Mr. Wilson or to pay Mr. Wilson, but decided to pay Mr. 

Wilson." Id. Then, according to Wilson's statement, Harris arrived, and Wilson and Streets got 

into Harris' vehicle. Id. Harris then gave the first $1,000 to Wilson so that Wilson "could take a 

vacation to the beach." (A.R. 249.) Wilson, however, did not leave the state. Id. Rather, he 

stayed with friends and relatives, occasionally returning to his apartment. Id. 

According to Wilson, and consistent with the neighbor's statement noted above, on one 

occasion, Streets and Harris were waiting for Wilson at Wilson's apartment. Id. The two men 

escorted Wilson to a bedroom and waited while Wilson gathered his belongings. Id. The two 

men then left with Wilson and his family. Id. 

Next, Wilson explained that Streets continued to contact him daily. Id. Ultimately, 

Streets advised him to make a recorded statement and that it "was ok if Mr. Wilson didn't 

remember anything about Mr. Junkins," but advised him to remember certain other details. 

(A.R. 250.) Despite the fact that Wilson did not believe that police or prosecutors would find 

this version of the story credible, he gave the statement to Streets as requested. Id. 

Four days later, according to Wilson, Streets arranged for another meeting between 

Wilson and Harris. Id. This time, after again threatening Wilson, Harris paid Wilson another 

$200 to leave town. (A.R. 251.) Streets also obtained a second statement from Wilson, in which 
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Wilson again stated that he did not recall anything about Junkins. Id. Further, Streets asked 

Wilson to contact his wife and ask her to make a recorded statement that she also did not 

remember anything about Junkins. (A.R. 252.) A recorded statement to this effect was sent 

from Respondent Harris' counsel to Petitioner Cook on May 13,2013. Id. 

During the statement, Wilson also advised the officers that he was scheduled to meet with 

Streets again the following day, May 14, 2013. Id. Wilson agreed to wear a recording device 

during this meeting, which would allow police to listen in on the meeting. Id. This recording 

revealed that during this meeting, Wilson was paid another $300, and Streets acknowledged that 

"that's one thousand five hundred dollars in seven days," while suggesting that there would be a 

"big bonus" afterward. (A.R. 253-55.) Streets also threatened Wilson that if Wilson did not go 

to a hotel in Buckhannon, West Virginia, he would give Harris a "bad report," and insinuated 

that Harris would have Wilson killed. Id. 

Based on the above evidence, the prosecuting attorney's office sought to reconvene the 

grand jury. (A.R. 256.) On May 17, 2013, the grand jury returned an indictment, charging 

Streets with six offenses and Respondent Harris with four offenses.3 Id. Respondent Harris was 

arraigned on May 20,2013. (A.R. 214.) Pursuant to the arraignment order, Harris was released 

on $50,000 bond. (A.R. 215.) An express condition of that bond was that Harris "shall have no 

contact, either directly or indirectly" with Wilson or his family. (A.R. 217.) 

Several months later, however, Respondent Harris attempted to contact Wilson. On 

November 12,2013, Petitioner Cook received a phone call from Robert A. Parsons, who advised 

3 Respondent Harris was charged with: (1) Conspiracy to Commit Threats in Official and Political 
Matters; (2) Conspiracy to Commit Intimidation of a Witness; (3) Obstructing a Law Enforcement 
Officer; and (4) Conspiracy to Commit Obstructing a Law Enforcement Officer. (A.R.53.) 
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Cook that he had been in contact with Harris.4 (A.R.208.) According to Parsons, Harris wanted 

Parsons to contact Wilson. Id. Specifically, Parsons said that Harris paid him $5,000, told him 

to buy two pre-paid cellular phones, and that a woman named Amanda Towns, a.k.a. "Lola," 

would assist him. Id. Parsons informed Cook that he was concerned for Wilson's safety and 

wanted to meet as soon as possible. Id. Cook arranged a meeting the following day between 

Wilson and Petitioner McCarty, who was the lead investigator for the Harrison County Sheriff's 

office in the initial investigation into Harris' activities. Id. 

At the meeting, Parsons told Petitioner McCarty that Harris had shown him pictures of 

Wilson and told him that Wilson was attending classes at the West Virginia Junior College in 

Morgantown, West Virginia. (A.R. 209.) He also told Parsons that Wilson regularly went to a 

methadone clinic in Morgantown. Id. 

According to Parsons, Harris had arranged for Amanda Towns to rent an apartment in 

Morgantown. Id. Streets would then plant recording devices in the apartment, and Towns would 

lure Wilson there and convince him to change his story, this time in regards to the charges 

against Streets and Harris. !d. Harris also told Parsons that "if the plan did not work, they would 

move on to plan B, but did not advise Mr. Parsons ofwhat plan B included." (A.R.210.) 

Petitioner McCarty provided a recording device to Parsons to record conversations with 

Towns. Id. McCarty also obtained a search warrant, issued by the Circuit Court of Ohio County 

to conduct electronic surveillance of Harris' law office. (A.R.211.) This warrant was obtained 

based on McCarty's affidavit detailing the statements made to him by Parsons. Id. 

These recordings include conversations in which Harris: (1) arranges for Parsons to meet 

Towns; (2) gives Parsons directions to the apartment; (3) instructs Parsons to introduce Towns to 

4 Parsons and Harris had a prior relationship, dating back to when Harris represented Parsons in 
certain matters in approximately 2009-2011. (AR. 209.) 
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Wilson and take Wilson back to the apartment; and (4) instructs Parsons on what to do if Wilson 

does not come to the apartment. (AR.211.) 

Two days after this recording was made, Harris contacted Parsons to postpone the 

meeting with Wilson. (A.R. 212.) Instead, Harris asked Parsons to meet him at Harris' law 

office to further discuss their plans. Id. Again, Parsons recorded this meeting. Id. In that 

meeting, Harris provides instructions about the meeting and what to say, instructions about "how 

to avoid leaving an evidence trail," as well as warnings that Wilson may be wearing a recording 

device, among other discussions of the meeting. /d. 

Upon learning of this evidence, the prosecutor's office then moved the Circuit Court of 

Harrison County to revoke Respondent Harris' bond for failure to comply with its terms. (A.R. 

201.) At a hearing on December 4, 2013, the State presented testimony from Towns, Parsons, 

and McCarty. (A.R. 330-31.) Respondent Harris presented no evidence. Id. The parties then 

entered into an agreed order finding that Respondent Harris had violated the terms of his bond. 

(A.R. 331.) Specifically, per the agreed order, the Circuit Court found that the State "proved by 

competent evidence and by a clear preponderance of the evidence that the defendant, Paul J. 

Harris, violated the terms and conditions of his bond by having indirect contact with Carl "C.J." 

Allen Wilson, Jr." (AR.223.) 

On February 1, 2014, Carl Wilson died of a drug overdose. With two key witnesses for 

the State deceased, the State moved to dismiss the charges against Respondent Harris. That 

dismissal was granted on February 19,2014. (A.R.234.) 

The same day, Respondent Harris filed this action against Petitioners Cook, Shaffer, and 

McCarty,S alleging various causes of action resulting from Harris' prosecution. (AR. 1, 9-22.) 

5 The Complaint also identified Parsons and the estate of Carl Wilson as defendants. 
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Notably, Harris alleged that the indictment against him "had no basis in fact or law." (A.R. 5.) 

Further, Harris alleged that the "factual basis for the indictment was predicated on fabricated 

evidence." Id. According to Harris, Cook and Shaffer brought the claims against him "in an 

effort to obtain a continuance in the Junkins trial and to injure Plaintiff in his profession." !d. 

Harris also alleged that Petitioner McCarty signed a false affidavit that was used to obtain the 

search warrant against Harris. (A.R. 10.) 

Petitioners Cook and Shaffer moved the Circuit Court for summary judgment on the basis 

that they were immune from such claims via prosecutorial immunity. CA.R. 182-87.) Likewise, 

Petitioner McCarty claimed both statutory and common law immunity. (A.R. 187-90.) The 

Circuit Court denied the motion, finding that "absolute immunity does not apply unless the 

activities in question were 'intimately associated with the judicial phase of the criminal 

process.'" CA.R.427.) The Circuit Court reasoned that Petitioner Cook "was not acting as an 

'advocate' but as a material witness." Id. Further, the Circuit Court found that Respondent 

Harris' allegations that Petitioners acted with malice in violating Harris' constitutional rights 

overcame the protection of immunity with respect to all three parties.6 (A.R. 428.) 

6 The Circuit Court's findings are unclear with respect to which parties and what type of 
immunity they are afforded. For example, in paragraph number 24 of its order, the Circuit Court found 
that "absolute immunity and qualified immunity do not apply to Defendant Cook or Defendant McCarty. 
The conduct of both defendants occurred prior to any case pending against Mr. Harris and the conduct 
was in an investigatory capacity as outlined in Buckley v. Fitzsimmons ...." CA.R. 427.) The 
prosecutorial immunity discussed in Buckley obviously does not apply to Petitioner McCarty, who is a 
police officer. It is likely that the Court was referring to Petitioner Shaffer, a prosecutor, instead of 
McCarty and simply made a typographical error. 

Further, in paragraph 26, the Court noted the allegations that "Defendants conspired to procure a 
search warrant based on a materially false affidavit." CA.R. 428.) Although the Court's order does not 
mention McCarty specifically, his affidavit was submitted to the Circuit Court as evidence to obtain the 
warrant. Thus, it is presumed that the Court's only finding against Petitioner McCarty was that he is not 
afforded immunity against allegations that he submitted a false affidavit to obtain a warrant. 
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SUMMARY OF ARGUMENT 


The Circuit Court's decision to deny Petitioner's motion for summary judgment is 

incorrect because the Petitioners are all protected by immunity from claims such as these. The 

Circuit Court's decision to subject Petitioners to a trial is erroneous. 

With respect to Petitioners Cook and Shaffer, first, the United States Supreme Court and 

this Court have held that a prosecutor is shielded with absolute immunity so long as they are 

acting in their role as advocate for the state, rather than in an investigatory or administrative 

capacity. It is well established that acts such as preparing for trial, preparing for grand jury 

hearings, evaluating evidence, and even deciding whether or not to seek an indictment against a 

defendant are within the protections afforded by absolute immunity. This immunity IS 

foundational to the criminal justice system and is supported by strong public policy. 

The absolute immunity precludes even claims that a prosecutor acted intentionally or 

maliciously. Courts have routinely held that alleged acts such as falsifying evidence, soliciting 

perjured testimony, even conspiring with police and witnesses against a defendant are all within 

the prosecutor's role as advocate. Thus, a prosecutor is not subject to suit where such acts are 

alleged. 

Here, nothing in the record indicates that Petitioners Cook and Shaffer acted outside their 

roles as advocate. The decisions to seek an indictment against Respondent Harris, which 

evidence to present to seek that indictment, whether to move the court to revoke his bond, the 

presentation of evidence regarding the same, and the decision to ultimately dismiss the charges 

against Harris are all within the prosecutor's duties as advocate. As such, none of those acts can 

form the basis of any claims against Petitioners Cook or Shaffer. 

Second, the Circuit Court erred in finding that Petitioner Cook acted as a witness, rather 

than an advocate, before the grand jury. The Circuit Court's holding rested on Respondent's 
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allegations that it was improper for Petitioner Cook to identify herself as the victim on the 

indictment against Respondent Harris. Not only is it proper for the office of the prosecuting 

attorney to identify itself-correctly-as the victim of an obstruction ofjustice charge, at worst, 

this presents a conflict of interest. But, courts have routinely held that a conflict of interest does 

not overcome absolute prosecutorial immunity. Thus, nothing in the record indicates that 

Petitioner Cook acted as anything other than an advocate before the grand jury. 

Next, with respect to Petitioner McCarty, the Circuit Court erred in finding that he was 

not protected by qualified immunity. Respondent's allegations that Petitioner McCarty obtained 

the search warrant against him via a false affidavit cannot be supported by the record. In the 

agreed order finding that Respondent attempted to contact Carl Wilson in violation of his bond 

conditions, Respondent admitted to the very conduct outlined in Petitioner McCarty's affidavit. 

Thus, Respondent cannot claim that McCarty "maliciously" falsified evidence when Respondent 

himself admitted that such evidence was true. There being no basis on which to argue that 

Petitioner McCarty acted with malicious intent, Petitioner McCarty cannot be subject to 

Respondent's claims. 

Accordingly, this Court must reverse the Circuit Court's decision and order that summary 

judgment be granted in Petitioner's favor. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 19 of the Rules of Appellate Procedure, Petitioners respectfully request 

oral argument on this matter because this case involves the application of settled law. Petitioners 

submit that the immunity afforded prosecuting attorneys from civil liability is a fundamental 

tenant of the criminal justice system, and that well-settled case law mandates that the claims at 

issue be dismissed. Oral argument may aid this Court in reaching a decision in this matter. 
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ARGUMENT 


I. Standard of Review 

This appeal comes from the Circuit Court of Marshall County's denial of Petitioners', 

and Defendants' below, motion for summary judgment. Because the Petitioners are claiming 

immunity from the claims brought against them, the Circuit Court's order is immediately 

appealable under the collateral order doctrine. Syl. Pt. 2, Robinson v. Pack, 223 W. Va. 828,679 

S.E.2d 660 (2009). Such interlocutory orders that are subject to immediate appeal are reviewed 

de novo. Jarvis v. W Va. State Police, 227 W. Va. 472, 476, 711 S.E.2d 542, 546 (2010). 

II. 	 The Circuit Court erred in denying the prosecutors' motion for summary judgment 
because Petitioners Cook and Shaffer are protected by absolute immunity, since all 
of the allegations against them arise out of actions taken in their role as advocates 
for the State. 

The Circuit Court's decision to deny Petitioners' motion was incorrect on several counts. 

First, the Circuit Court found that Petitioners Cook and Shaffer acted "in an investigatory 

capacity" because the conduct at issue "occurred prior to any case pending against Mr. Harris." 

(A.R.427.) This is both legally and factually incorrect. Prosecutors are protected by immunity 

for conduct including preparation for trials or grand jury hearings and evaluating evidence to 

determine whether and when to seek and indictment against a defendant. This immunity is 

absolute, and thus it applies even against allegations of malicious or intentionally wrongful 

conduct. There is nothing in the record to indicate that Petitioners stepped outside their roles as 

advocates for the State. 

Second, the Circuit Court was incorrect in finding that Petitioner Cook did not act as an 

advocate before the grand jury because her name appeared on the indictment as a representative 

of the office of the prosecuting attorney. Even if that were a conflict of interest-which it is 

not-absolute immunity protects prosecuting attorneys even where such conflict exists. 

10 
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Accordingly, Petitioners Cook and Shaffer acted only in their role as advocates for the state, and 

are immune from the claims brought against them. 

A. 	 Prosecutors enjoy absolute immunity that cannot be overcome even on a 
showing ofmalice or other wrongdoing so long as the prosecutor acts in their 
role as advocate for the state. 

This Court and the United States Supreme Court have recognized the absolute immunity 

afforded prosecuting attorneys by the common law. In Imbler v. Pachtman, 424 U.S. 409, 431 

(1976), the Court held that "in initiating a prosecution and in preparing the State's case the 

prosecutor is immune from a civil suit for damages under § 1983." Likewise, this Court has 

recognized that "[p]rosecutors enjoy absolute immunity from civil liability for prosecutorial 

functions such as initiating and pursuing a criminal prosecution, presenting a case at trial, and 

other conduct that is intricately associated with the judicial process." Mooney v. Frazier, 225 W. 

Va. 358, 370, 693 S.E.2d 333, 345 n.12 (2010) (quoting Franklin D. Cleckley et aI., Litigation 

Handbook on West Virginia Rules ofCivil Procedure, 213 (3d ed. 2008)). 

Importantly, the immunity afforded a prosecuting attorney is absolute, not qualified. 

Imbler, 424 U.S. at 427; Buckley v. Fitzsimmons, 509 U.S. 259, 269 (1993) (recognizing that 

Imbler held that "a state prosecutor had absolute immunity for the initiation and pursuit of a 

criminal prosecution, including presentation of the state's case at trial"). This immunity exists 

because sound public policy compels protection for the office of a prosecuting attorney, whose 

occupants must necessarily act "with courage and independence." Imbler, 424 U.S. at 423. 

Subjecting prosecutors to suit invites "concern that harassment by unfounded litigation would 

cause a deflection of the prosecutor's energies from his public duties, and the possibility that he 

would shade his decisions instead of exercising the independence of judgment required by his 

public trust." Id. "Further, if the prosecutor could be made to answer in court each time such a 
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person charged him with wrongdoing, his energy and attention would be diverted from the 

pressing duty of enforcing the criminal law." !d. at 425. 

This absolute immunity protects prosecutors even from allegations of malice or other 

intentional wrongdoing. Mooney, 225 W. Va. at 370,693 S.E.2d at 345 n.12 ("It has been said 

that absolute prosecutorial immunity cannot be defeated by showing that the prosecutor has acted 

wrongfully or even maliciously, or because the criminal defendant ultimately prevailed on appeal 

or in a habeas corpus proceeding"). For example, in Imbler, the defendant had been charged 

with first-degree murder and was convicted at trial, largely because of eyewitness testimony. 

Imbler, 424 U.S. at 411. Defendant Imbler was ultimately released on a writ of habeas corpus, 

after the federal District Court found "eight instances of state misconduct at Imbler's trial," 

including the prosecutor's use of misleading or false testimony and suppression of evidence 

favorable to the defendant. Id. at 414-15. After being released, Imbler filed suit against the 

prosecutor, alleging a conspiracy between the prosecutor, the police, and the witnesses to convict 

Imbler. Id. at 415-16. The Court affirmed the dismissal of the action, despite the allegations of 

malicious acts on the part of the defendant. 

This absolute immunity attaches to a prosecuting attorney's actions so long as the 

prosecutor's actions are "intimately associated with the judicial phase of the criminal process." 

Id. at 430. The court has recognized that at certain times, a prosecutor's duties may "cast him in 

the role of an administrator or investigative officer rather than that of advocate." Id. at 430-31. 

Application of absolute immunity thus depends on whether the prosecutor was acting in the role 

of advocate for the state, and thereby participating in the "judicial phase" of the criminal process, 

or in another role. If the prosecutor is acting as advocate of the state, his or her actions are 

absolutely immune. 
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The Court has recognized that the "judicial phase" includes a prosecutor's decision "of 

whether to present a case to a grand jury, whether to file an infonnation, whether and when to 

prosecute, whether to dismiss an indictment against particular defendants, which witnesses to 

call, and what other evidence to present." Imbler, 424 U.S. at 431 n.33. Further, "[p]reparation, 

both for the initiation of the criminal process and for a trial, may require the obtaining, 

reviewing, and evaluating of evidence." Id. 

Under Imbler, it is thus well-settled that initiating a prosecution, including the decision of 

whether to prosecute a defendant, is a prosecutorial function protected by immunity. Buckley, 

509 U.S. at 273. However, the Court has made clear that the decision to initiate a prosecution 

inherently "must include the professional evaluation of the evidence assembled by the police and 

appropriate preparation for its presentation at trial or before a grand jury after a decision to seek 

an indictment has been made." Id. Thus, courts have placed '''evaluating evidence and 

interviewing witnesses' as falling on the absolute immunity side of the line, leaving 'searching 

for the clues and corroboration' that might lead to a recommendation for an arrest on the 

qualified immunity side." Giraldo v. Kessler, 694 F.3d 161 (2d Cir. 2012). In sum, a 

prosecutor's acts "are shielded by absolute immunity only when they are of a kind reasonably 

related to the ordinary functions of a prosecutor with such probable cause." Id. at 166-67. 

Along those lines, so long as those acts are done in preparation for advocating on behalf 

of the state, immunity protects them, even if they are done with malice. In fact, the Third Circuit 

has held that even where a prosecutor solicits false testimony, he or she acts in the advocate role. 

Rose v. Bartle, 871 F.2d 331 (3d Cir. 1989). There, the plaintiff alleged that the prosecutor 

knowingly solicited peIjured testimony in a grand jury hearing and in pre-hearing interviews. Id. 

at 345. But, even if true, those acts "occurred in preparation for the grand jury proceedings, not 
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in an investigatory capacity." !d. Thus, even where a prosecutor is alleged to have maliciously 

solicited false testimony, he or she is protected by absolute immunity. 

The same is true when a prosecutor is alleged to have suppressed or withheld exculpatory 

evidence. See, e.g., Reasonover v. St. Louis Cty., Mo., 447 F.3d 569, 580 (8th Cir. 2006) 

(holding that even if the prosecutor "knowingly presented false, misleading, or peIjured 

testimony, or even if he withheld suppressed exculpatory evidence, he is absolutely immune 

from suit"); Cousin v. Small, 325 F.3d 627, 635 (5th Cir. 2003) ("the suppression of exculpatory 

evidence is shielded by absolute immunity"); Harrell v. City ofNew York, 161 F. Supp. 3d 180, 

186 (E.D.N.Y. 2016) ("A prosecutor is protected by absolute immunity against assertions that he 

or she deliberately withheld exculpatory information, and against claims for malicious 

prosecution."); Rhodes v. Smithers, 939 F. Supp. 1256, 1266 (S.D.W. Va. 1995) ("A 

prosecutorial decision to withhold materially exculpatory evidence and the presentation of false 

testimony are likewise matters entitled to absolute immunity."). 

Likewise, even where a prosecutor allegedly conspires with others to bring false charges 

or fabricate evidence, their conduct is protected by immunity. Courts have routinely recognized 

that "a conspiracy between a judge and a prosecutor to predetermine the outcome of a judicial 

proceeding, while clearly improper, nevertheless does not pierce the immunity extended to 

judges and prosecutors." Ashe/man v. Pope, 793 F.2d 1072 (9th Cir. 1986); see also Rehberg v. 

Paulk, 611 FJd 828, 854 (11th Cir. 2010) ("A prosecutor cannot be liable for 'conspiracy' to 

violate a defendant's constitutional rights by prosecuting him if the prosecutor also is immune 

from liability for actually prosecuting the defendant."); Lux v. Virginia, 484 S.E.2d 145, 150 (Va. 

Ct. App. 1997) ("This absolute immunity includes a prosecutor's involvement in an alleged 

conspiracy to initiate a malicious prosecution."). 
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In sum, it is not a prosecutor's motive but rather, an examination of the function the 

prosecutor is performing that determines whether a given act can fonn the basis of a civil 

complaint. When a prosecutor acts as an advocate for the state by evaluating evidence or 

preparing to present evidence at trial or before a grand jury, the prosecutor is absolutely immune 

from suit. This is true even if a prosecutor does so with wrongful or malicious intent. 

B. 	 As the record clearly demonstrates, Petitioners Cook and Shaffer were not 
involved in any investigatory functions, and acted only in their role as 
advocates. 

The record here clearly demonstrates that Petitioner Cook acted only in her role as 

advocate and thus is entitled to absolute immunity. Specifically, Respondent claims that Cook 

"caused CJ Wilson to falsely state that Mr. Harris committed some alleged criminal act." (A.R. 

292.) Likewise, Respondent claims that Cook and Shaffer knew that McCarty's affidavit was 

false and "omitted exonerating facts." Id. However, even ignoring that nothing in the record 

supports these conclusory allegations, the above cases clearly provide that solicitation of false 

testimony is an act done as an advocate of the state. So too is failure to present exculpatory 

evidence. 

First, the record indicates that Wilson's testimony was given to police officers, not to 

Cook. The record plainly shows that Cook, while in the process of preparing for the Junkins 

trial, learned of the potentially serious crimes allegedly committed by Harris and Streets. She 

contacted the police, who investigated the matter and uncovered ample evidence to support a 

filing of charges against Harris and Streets. Cook, again in her role as advocate, decided to 

present that evidence--collected via interviews with Wilson, Wilson's neighbors, and recorded 

conversations with Harris and Streets-to a grand jury. This is squarely within the prosecutor's 

role as advocate for the state, and these acts cannot form the basis of claims against Petitioners 

Cook and Shaffer. 
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This analysis would not change even if it could be proven that the Petitioners presented 

such evidence to the grand jury knowing it was untruthful. The Imbler court itself stated that the 

"prosecutor's knowledge of a witness' falsehoods, the materiality of evidence not revealed to the 

defense . . . are typical of issues with which judges struggle in actions for post-trial relief, 

sometimes to differing conclusions." Imbler, 424 U.S. at 425. As such, permitting those issues 

to form the basis of a civil action "would require a virtual retrial of the criminal offense in a new 

forum ...." Id. Indeed, "[t]he veracity of witnesses in criminal cases frequently is subject to 

doubt before and after they testify ...." Id. Accordingly, even where a prosecutor knowingly 

solicits false testimony, he or she is immune from those acts. See Rose v. Bartle, 871 F.2d 331 

(3d Cir. 1989). 

As explained above, the allegations that Petitioners Cook and Shaffer were involved in a 

conspiracy, or that they withheld exculpatory evidence do not destroy absolute immunity. 

Courts have recognized that virtually every defendant that is not ultimately convicted could 

charge a prosecutor with wrongdoing. In that instance, "his energy and attention would be 

diverted from the pressing duty of enforcing the criminal law." Imbler, 424 U.S. at 425. 

The entirety of the allegations against Petitioners Cook and Shaffer arise out of their 

actions taken as advocates for the State. The decisions of whether to seek an indictment, what 

witnesses to present, and what evidence to admit falls squarely within the prosecutor's duty as an 

advocate for the state. As such, the Petitioners are shielded with absolute immunity for any 

claims arising from those actions. 

C 	 The Circuit Court incorrectly found that Petitioners exceed their role as 
advocates for the State at the grand jury proceeding. 

The Circuit Court found that "[t]he plain language of the indictment includes Defendant 

Cook as an alleged victim of Mr. Harris' conduct." (A.R. 427.) Therefore, the Circuit Court 
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reasoned, by presenting the case to the grand jury, "Defendant Cook was an unauthorized person 

appearing before the grand jury and is not subject to absolute or qualified immunity." (A.R. 

428.) This holding is legally incorrect. 

First, there is no evidence in the record that Petitioner Cook appeared before the grand 

jury as anything other than an advocate for the State.7 The only fact cited by the Circuit Court 

was the appearance of Petitioner Cook's name as the victim on the indictment. (A.R. 427.) 

However, Petitioner was not a victim in her individual capacity. Rather, she represented the 

office of the prosecutor of Harrison County. This Court has recognized that distinction in the 

past, noting a difference between "whether the prosecutor's interest is public or personal." State 

v. Pennington, 179 W. Va. 139, 147, 365 S.E.2d 803, 811 (1987). This key difference 

recognizes that actions taken by the occupants of the office of the prosecutor may be different 

than those taken by the individuals who occupy that office. In this instance, the prosecuting 

attorney is statutorily charged with "attend[ing] to the business of the county in which he is 

elected and qualified ...." W. Va. Code § 7-4-1 (1971). Thus, when an obstruction of justice 

occurs, it is the prosecuting attorney, in his official capacity, who is prevented from completing 

his duties. It is thus the office of the prosecutor who is properly identified as the victim of an 

obstruction ofjustice charge, as was the case here. 

Second, even assuming, arguendo, that there was some conflict of interest based on 

Petitioner Cook's name appearing on the indictment that still would not give a basis for 

Respondent's claims. "The Supreme Court has established that an accusation of a conflict of 

interest does not tnunp a claim of absolute immunity." Guttman v. Khalsa, 446 F.3d 1027,1033 

7 In fact, given the overwhelming evidence against Harris, Petitioner Cook could have proceeded 
on information against Harris. That she chose instead to seek an indictment from a grand jury negates the 
claim that she simply wanted to delay the Junkins trial and eliminates any reason for her to appear as 
anything other than an advocate before the grand jury. 
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(lOth Cir. 2006) (citing Mireles v. Waco, 502 U.S. 9 (l991)); see also Brummett v. Camble, 946 

F.2d 1178 (5th Cir. 1991) (rejecting the argument that a conflict of interest foreclosed absolute 

immunity of a prosecutor because "foreclosing that immunity upon allegations of a conflict of 

interest would seriously undermine" the policies articulated in Imbler); Blanton v. Barrick, 258 

N.W.2d 306 (Iowa 1977) ("To hold a prosecutor in response to what he considers an emergency 

situation cannot file a preliminary information in fulfillment ofhis obligations to enforce the law 

because of fear of civil retaliation if the charges are ultimately dismissed clearly is inconsistent 

with all that Imbler v. Pachtman, supra, stands for."). Accordingly, the fact that the office of the 

prosecutor appeared as the victim on the indictment cannot form the basis of Respondent's cause 

ofaction. 

In sum, no claim can stand against Petitioners Cook and Shaffer, who are absolutely 

immune from civil liability for their actions in this matter. The record reveals that Petitioner 

Cook took no action outside of her role as advocate for the State. As such, none of Petitioners' 

actions can form the basis of a claim against them. 

III. 	 Petitioner McCarty enjoys qualified immunity because the record, containing 
critical admissions by the Respondent, establishes that his affidavits were not 
falsified, let alone maliciously falsified. 

According to Respondent Harris, Petitioner McCarty, a lieutenant in the Harrison County 

Sherriff s Department and investigator in this case, was involved in the conspiracy to procure a 

search warrant based on a false affidavit. (A.R. at 428.) Based on these allegations, the Circuit 

Court found that Petitioner McCarty was not entitled to immunity because the cause of action 

involves allegedly malicious conduct, which negates the qualified immunity otherwise available 

to a police officer. Id. This finding is not only legally incorrect, but the record conclusively 

proves that McCarty's affidavit was not false. 
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This Court has held that "[g]ovemment officials perfonning discretionary functions are 

shielded from liability for civil damages insofar as their conduct does not violate clearly 

established statutory or constitutional rights of which a reasonable person would have known." 

Qualified immunity "is more than a defense to liability because, in many cases, it confers upon 

governmental bodies and public officials the right not to be subject to the burden of a trial at all." 

Maston v. Wagner, 236 W. Va. 488, 500,781 S.E.2d 936, 948 (2015). Further, this Court has 

recognized that "insubstantial suits against public officials should be disposed of prior to trial." 

State v. Chase Sees., Inc., 188 W. Va. 356, 365,424 S.E.2d 591, 600 (1992) (citing Harlow v. 

Fitzgerald, 457 U.S. 800 (1982)). Here, although Respondent Harris has alleged that Petitioner 

McCarty acted maliciously and intentionally violated Harris' rights, Harris' own admissions 

negate such claims. Accordingly, McCarty is entitled to immunity, and the claims against him 

must be dismissed. 

Respondent Harris' allegations center on the allegedly false affidavit submitted by 

Officer McCarty. Respondent Harris did not state specifically which part of McCarty's affidavit 

was false. Nonetheless, McCarty's affidavit outlined the probable cause necessary to obtain a 

search warrant against Respondent Harris and record conversations between Harris and Parsons 

that occurred inside Harris' law office. 

The affidavit relayed statements from Parsons to McCarty. As described above, Parsons 

claimed that Harris reached out to him to initiate contact with another individual and Wilson, 

with the goal of having Wilson "change his story." (A.R. 209.) Based on this affidavit, the 

Circuit Court of Marshall County issued a warrant for an electronic intercept pursuant to W. Va. 

Code § 62-1F-l to record conversations between Parsons and Harris at Harris' law office. (A.R. 

211.) Those recordings confinned Parsons' allegations that Harris sought for Parsons to make 
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contact with Wilson. Id. Upon obtaining those recordings, the State moved to revoke Harris' 

bond, since an express term of the bond was that Harris not attempt to contact Wilson, either 

directly or indirectly. 

Following a hearing on the matter, which included the testimony of three witnesses for 

the State-Towns, Parsons, and McCarty-and no evidence submitted by Respondent Harris, the 

parties entered into an agreed order. Per the agreed order, "based upon the evidence presented to 

the Court on December 4, 2013, the defendant, Paul J. Harris, violated his the [sic] terms and 

conditions of his bond by having indirect contact with Carl "CJ" Allen Wilson, Jr." (A.R. 223

24.) This agreed order-an admission by Respondent Harris that he did indeed attempt to 

contact Wilson-proves the validity of the statements contained in McCarty's affidavit, even if 

the recordings were somehow insufficient to do so. 

Because the record demonstrates, by Respondent's own admission, as well as ample 

evidence, that McCarty's affidavit was not maliciously falsified, McCarty is entitled to qualified 

immunity. Absent some evidence beyond Respondent's bare assertions that McCarty engaged in 

some malicious conduct, McCarty is immune from claims arising out of his duties as a public 

official. Accordingly, summary judgment in his favor is proper. 

CONCLUSION 

For the foregoing reasons, Petitioners Cook, Shaffer, and McCarty respectfully request 

that this Court reverse the decision of the Circuit Court of Marshall County, and order that 

summary judgment in favor ofPetitioners be granted. 

**** 
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