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IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA 

KAHLE'S KITCHENS, INC. * 

* 


Petitioner, * 

* CIVIL ACTION NO. 16-C-65 


vs. 
 * 
* Judge Hummel 
* 


SHUTLER CABINETS, INC. * 

/t~ .:* 

Respondent. * ,<,~.\~•• 
ORDER DENYING PETITIONER'S MOTION TO ALTER OR AMEND JUDGMENT , 

Currently pending before the Court is Petitioner's Motion to Alter or Amend 

Judgment. Having considered the matters raised in Petitioner's Motion to Alter orAmend 

Judgment, Shutler Cabinets. Inc. 's Response in Opposition To Petitioner's Motion to Alter 

or Amend Judgment and Petitioner's Reply to Shutler Cabinets, Inc. 's Response in 

Opposition To Petitioner's Motion to Alter orAmend Judgment, together with the Petition 

for Deposition and Subpoena Duces Tecum in Aid of Out of State Litigation Pursuant to 

Rule 28(d) , Shutler Cabinet, Inc.'s Combined Response in Opposition to Petition for 

. Deposition and Subpoena Duces Tecum in Aid of Out ofState Litigation Pursuant to Rule 

28(d) and Motion to Quash and this Court's May 2, 2016 Order, the Court DENIES 

Petitioner's Motion to Alter or Amend Judgment for the reasons set forth below. 

This matter has as its genesis a Petition filed by Kahle's Kitchens, Inc. [hereinafter 

"Kahle's] asking this Court to enforce a subpoena represented to have to have been 

issued by the Prothonotary of Clarion County, Pennsylvania to Shutler CabinetH, Inc. 

[hereinafter "Shutler"]. Kahle's subpoena seeks to compel Shutler to produce Shutler's 

business records and customer information for Kahle's use in conjunction with liti!~ation 



Kahle's instituted against Distributor Services, Inc. in the Court of Common Pleas of 

Clarion County, Pennsylvania. Specifically, Kahle's subpoena seeks to cc'mpel 

production of the following: 

1. 	 Any and all documents and/or tangible items that refer, relate to or 
evidence in any way, shipments of any products received from 
Distributor Services, Inc., its subsidiaries, affiliates or assigns from 
September 1, 2011 through September 1, 2012. 

2. 	 Any and all documents and/or other tangible items that refer, relate 
to, or evidence in any way, any orders or projects installed and/or 
completed by Shutler Cabinets, its subsidiaries, affiliates, 
contractors, agents, customers and/o [sic] assigns, between 
September 1, 2011 and September 1, 2012, including the name and 
address of the customers. 

3. 	 Any and all documents and/or other tangible items that refer, relate 
to, or evidence in any way the presence of wood boring insects or 
other similar pests at Shutler Cabinets or at any of the installed 
and/or completed orders or projects identified in response to No.2, 
above. 

4. 	 Any and all documents and/or other tangible items that refer, relate 
to or evidence in any way, communications, electronic or otherwise, 
between Shutler Cabinets and any customers referred to in response 
to No.2, above, and/or Distributor Services, Inc. regarding wood 
boring insects or other similar pests, or that otherwise relates to this 
litigation, from September 1,2011 to the present. 

Upon being served with Kahle's Petition for DepOSition and Subpoena Duces 

Tecum in Aid of Out of State Litigation Pursuant to Rule 28(d), Shutler filed a Combined 

Response in Opposition to the Petition for Deposition and Subpoena Duces Tecum in Aid 

of Out-ot-State Litigation Pursuant to Rule 28(d) and Motion to Quash. In its Combined 

Response in Opposition and Motion to Quash, Shutler argued that, as a third party to the 

Pennsylvania litigation between Kahle's and Distributor Services, it was entitled, pursuant 

to Rule 45(d) of the West Virginia Rules of Civil Procedure to an Order quashing Kahle's 

subpoena which sought to compel Shutler to disclose its confidential and proprietary 
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commercial business records, including customer information. Shutler further argued that 

Kahle's had not demonstrated that the subpoenaed information was relevant t,::> the 

litigation between Kahle's and Distributor Services. To the extent the subpoena s'Jught 

production information regarding Distributor Services' sales to Shutler, Shutler argued 

Kahle's had not demonstrated that the information was not available from Distributor 

Services itself. 

Shutler also argued that under the guise of a subpoena for production of records 

in an unrelated lawsuit, Kahle's, Shutler's business competitor, was seeking to obtain 

information regarding Shutler's entire business operations, its income and expenses and 

its customers in order to make a direct attack Shutler's business relationship with its 

clients. Shutler's argument was based upon the fact that the subpoena, read as a whole, 

seeks to compel disclosure of all Shutler business records for the time period of 

September 1, 2011 through September 1, 2012, including customer names, contact 

information and all project information, including designs, material and payment 

information. Shutler noted that Rule 45(d) provides for the protection of third parties. such 

as Shutler, from subpoenas seeking disclosure of confidential and proprietary busiiness 

and commercial information, including the provision for an award of attorney fees and 

costs incurred by a third party to quash a subpoena. 

This Court agreed, with little exception, with Shutler's legal analysis; and 

conclusions. Accordingly, on May 2, 2016, this Court entered an Order denying Kahle's 

Petition and quashing the subpoena sought to be enforced by Kahle's. In so doing, the 

Court granted all relief sought by Shutler, including its request for attorney fees and costs. 

Thereafter, Kahle's filed the instant Motion to Alter or Amend Judgment. In its 
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Motion, Kahle's argues that it cannot be deemed a competitor of Shutler because its 

nearest dealer is a two-hour round trip drive from Moundsville and that it does not actively 

market its products in West Virginia. Kahle's represents that it brought suit aflainst 

Distributor Services in the Court of Common Pleas of Clarion County, Pennsylvania in 

2013 after it began receiving complaints from its customers that Kahle's products were 

infested with wood boring insects and Kahle's related the complaints to plywood it had 

obtained from Distributor Services. In defense of Kahle's claims, Distributor Services 

suggested the wood boring insects at issue originated at Kahle's facility. During discovery 

in the Pennsylvania litigation, it was disclosed that Shutler was "a customer of Distributor 

who received shipments" from the same shipping container. Kahle's argues that it !;eeks 

the information at issue in the subpoena to rebut Distributor Service's defense to K:3hle's 

claims. 

Kahle's admits in its Motion that it rejected an offer from Shutler to produ.::e an 

affidavit attesting that it had not experienced any issue with wood boring insects. Kahle's 

argued that an affidavit was insufficient because "lilt is possible that Shutler's customers 

experienced an infestation, but failed to report the same to Shutler" and Kahle's nE~eded 

to contact Shutler's customers to specifically inquire about wood boring ':nsect 

infestations. According to Kahle's, Shutler's only real opposition to its subpoena is the 

fear of lawsuits should customers discover wood boring insects after being contacted by 

Kahle's. According to Kahle's, if fear of lawsuits were sufficient to limit disc,)very. 

discovery would never happen. Although Kahle's represents that it was willing to lirnit the 

scope of the subpoena, its Motion to Alter or Amend seeks issuance of the subpoena 

presented with its Petition. Motion, p. 9. Kahle's further argues that this Court's May 2, 
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2016 Order did not specifically address Shutler's request for attorney fees and, themfore, 

implicitly denied the same. In any event, according to Kahle's, an attorney fee award is 

not appropriate because there is no evidence that Kahle's acted in a vexatious, Wi:mton 

or oppressive manner relative to the subpoena at issue or placed an undue burdt~n on 

Shutler. 

In its response to the Kahle's Motion to Alter or Amend, Shutler argues that Kahle's 

cannot produce a single document to support any of the representations it makes in its 

Motion regarding discussions between Kahle's and Shutler or Kahle's representltions 

regarding offers to limit the scope of the subpoena. In support of its arguments, Shutler 

produced a letter sent by Kahle's to Shutler directing Shutler to produce all documents 

responsive to the subpoena together with an affidavit of completeness. Shutler also 

pointed out that Kahle's presented no evidence that the subpoena it sought to enforce 

was properly issued under Pennsylvania law and sanctioned by the Court of Cornman 

Pleas of Clarion County, such as an Order from the Court of Common Pleas of Clarion 

County asking this Court to enforce the subpoena. 

Shutler further responded that Kahle's Motion made clear its intent to contact 

Shutler'S customers and speculate that Shutler installed insect infested products in its 

customers' homes and businesses. According to Shutler such conduct by Kahle's would 

constitute intentional interference with Shutler's business relationships with the affected 

customers and harm Shutler's business reputation. Shutler also produced an Affidivat 

from its president, David Shutler demonstrating that during the thirty-one (31) years 

Shutler has been in business it it has: (1) never experienced an infestation of wood-boring 

insects in its shop or business premises; (2) never identified the presence of wood-boring 
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insects in any material purchased for use and/or used in the manufacturing of its products; 

and (3) never identified and/or been informed of the presence of wood boring insects in 

the homes and/or businesses of its customers or in the products installed there!in by 

Shutler Cabinets. 

To counter Kahle's argument at Kahle's may not be deemed Shutler's competitor 

because Kahle's closest distributor is a two-hour round trip drive from Moundsville, West 

Virginia, Mr. Shutler's Affidavit was offered to provide evidence that Shutler regularly does 

business in McMurray, Pennsylvania and has done work in both Cranberry, Pennsylvania 

and Sewickley, Pennsylvania, all of which are in the Pittsburgh, Pennsylvania 

metropolitan area and more than the two-hour round trip drive from Moundsville, West 

Virginia. Additionally, Mr. Shutler attested that one of Shutler's Wheeling, West Virginia 

customers informed Shutler that the customer had looked into Kahle's performing work 

at the customer's Wheeling, West Virginia home. 

Shutler further argues that Kahle's has failed to demonstrate that it is entitled to 

relief from this Court's May 2,2016 Order under Rule 59(e). According to Shutler, Kahle's 

offers nothing more than a disagreement with this Court's May 2,2016 Order in support 

of its Motion. Shutler also pOints out that Kahle's subpoena itself directly contradicts 

Kahle's representations of its limited in scope and nature. According to Shutler, the 

subpoena must be read as a whole and not piecemeal as Kahle's does when attempting 

to demonstrate its limited nature. When read as a whole, the subpoena seeks all of 

Shutler's business records, including personal and private information belonging to 

Shutler client's, for a one year period. According to Shutler, Rule 45(d)(3)(8)(i) requires 

the quashing of a subpoena which "requires disclosure of a trade secret or other 
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confidential research, development, or commercial information" from a third party. 

Accordingly, this Court did not abuse its discretion in following the provisions of Rule 

45(d)(3)(B)(i) when quashing Kahle's subpoena to Shutler, a third party. Finally, Shutler 

argued that this Court correctly applied the provisions of Rule 45(d)(1) by gmnting 

Shutler's request for an attorney fee award. 

In its Reply, Kahle's reiterated the arguments it made in its Motion to Alter or 

Amend Judgment but provided no evidentiary support to counter the evidence presented 

by Shutler that the two businesses are competitors, including Mr. Shutler's Aflidavit 

demonstrating Shutler does regularly does business in the Pittsburgh, Pennsylvania 

metropolitan area. The only "evidence" Kahle's produced to counter this evidence is a 

google search showing that its name does not appear when a search is run for "custom 

kitchen cabinets wheeling wv". Kahle's also argues that its subpoena "as amended" is 

not overly broad. Kahle's, however, has produced no evidence that the subpoeni3 was 

ever amended and continues to seek enforcement of the original subpoena. LikHwise, 

Kahle's presents no evidence to counter Mr. Shutler's affidavit that Shutler has never 

experienced any form of insect issue. Finally, Kahle's reiterates its argument that an 

award of attorney fees is not appropriate because it has not acted in a vexatious, wanton 

or oppressive manner and that it needs the information from Shutler to rebut Distributor 

Service's defense in the Pennsylvania litigation. 

Having considered the arguments and evidence presented by the parties both at 

the initial stage and upon the filing of Kahle's Motion to Alter or Amend Judgment. the 

Court makes the following FINDINGS OF FACT and CONCLUSIONS OF LAW: 

FINDINGS OF FACT 
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1. Petitioner Kahle's Kitchens, Inc. is engaged in litigation against Distributor 

Services, Inc. in the Court of Common Pleas of Clarion County, Pennsylvania relating to 

Kahle's allegation that Distributor Services, Inc. supplied Kahle's with plywood infested 

with wood boring insects. 

2. In the Pennsylvania litigation, Distributor Services, Inc. denied supplying 

Kahle's with plywood infested with wood boring insects and, according to Ka.hle's, 

maintains that any infestation originated at Kahle's facility. 

3. Distributor Services, Inc. identified Shutler Cabinets in Moundsville, West 

Virginia as a customer who received plywood from the same shipments as the plywood 

received by Kahle's. 

4. Shutler's principal place of business is in Moundsville, West Virginia. 

5. Shutler is not a party to the Pennsylvania litigation between Kahle's and 

Distributor Services, Inc. 

6. Shutler and Kahle's are both manufacturers of custom cabinetry. 

7. Shutler regularly does business in the Pittsburgh, Pennsylvania 

metropolitan area, specifically in McMurray, Pennsylvania and has done work irl both 

Cranberry, Pennsylvania and Sewickley, Pennsylvania. 

8. The areas in which Shutler does business in the Pittsburgh, Pennsylvania 

metropolitan area are more than a two-hour round trip drive from Moundsville, West 

Virginia. 

9. Kahle's, a Pennsylvania corporation, represents that it has at least one 

distributor within a two-hour round trip drive from Moundsville, West Virginia, i.e., in the 

Pittsburgh, Pennsylvania metropolitan area. 
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10. Shutler and Kahle's may reasonably be deemed competitors as they are in 

the same line of business and regularly do business in the same and/or adjacent 

geographical areas. 

11. 	 On April 8, 2016, Kahle's filed a Petition with this Court seeking enfOrCE!ment 

of a subpoena compelling Shutler to produce certain business records. 

12. 	 Specifically Kahle's subpoena sought production of the following catenories 

of information: 

1. 	 Any and all documents and/or tangible items that refer, relate to or 
evidence in any way, shipments of any products received from 
Distributor Services, Inc., its subsidiaries, affiliates or assigns from 
September 1, 2011 through September 1, 2012. 

2. 	 Any and all documents and/or other tangible items that refer, relate 
to, or evidence in any way, any orders or projects installed and/or 
completed by Shutler Cabinets, its subsidiaries, affiliates, 
contractors, agents, customers and/o [sic] assigns, between 
September 1, 2011 and September 1, 2012, including the name and 
address of the customers. 

3. 	 Any and all documents and/or other tangible items that refer, relate 
to, or evidence in any way the presence of wood boring insects or 
other similar pests at Shutler Cabinets or at any of the installed 
and/or completed orders or projects identified in response to No.2, 
above. 

4. 	 Any and a/l documents and/or other tangible items that refer, relate 
to or evidence in any way, communications, electronic or othelWise, 
between Shutler Cabinets and any customers referred to in response 
to No.2, above, and/or Distributor Services, Inc. regarding wood 
boring insects or other similar pests, or that othelWise relates to this 
litigation, from September 1, 2011 to the present. 

13. 	 The individual categories of documents and information at issue in Kahle's 

subpoena may not be analyzed in isolation; rather, they must be analyzed as a whole as 

the information sought therein is interrelated. 

14. 	 By comparing the Shutler records of products received from Distlibutor 
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Services sought to be produced Category 1 with the customer and product infomlation 

sought to be produced in Category 2, Kahle's, or anyone comparing the records, would 

be able to determine the amount of business Shutler does with Distributor Ser/ices, 

whether Shutler has other suppliers and virtually everything there is to know about how 

Shutler Cabinets operates, including its expenses and income. 

15. The records Kahle's seeks to subpoena from Shutler, a non-party to the 

Pennsylvania litigation, in Category 1 are records also in the possession and control of 

Distributor Services, Inc., a party to the Pennsylvania litigation. 

16. It is unreasonable for Kahle's to seek to subpoena the business records of 

a non-party litigant when the same records are available from a party litigant. 

17. If Kahle's has questions regarding the sufficiency and completenElss of 

information produced by Distributor Services, Inc. in response to discovery requests in 

the Pennsylvania litigation, thatis an issue to raise with the Court of Common PIE~as of 

Clarion County, Pennsylvania and not with the Circuit Court of Marshall County, West 

Virginia by petitioning the Circuit Court of Marshall County, West Virginia to compel a 

third-party West Virginia business to produce its proprietary business and commercial 

records to Kahle's, its competitor. 

18. The category of documents set forth in Category 2 of Kahle's subpo'3na is 

vastly overbroad, unduly burdensome and constitutes the entirety of Shutler's proprietary 

business and commercial records for a one-year period, including the name~s and 

addresses of Shutler's customers. 

19. Kahle's represented to this Court that the time period at issue in its litigation 

with Distributor Services was December 2011 through June 2012 but, nevertheless, 
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asked this Court to enforce a subpoena compelling Shutler to produce, in response to 

Category 2, all of Shutler's commercial business records for all orders andlor projects 

occurring between September 1, 2011 and September 1, 2012, a time peric,d far 

exceeding the admitted time period at issue in its dispute with Distributor Services. 

20. Kahle's represented to this Court that the time period at issue in its liti~lation 

with Distributor Services was December 2011 through June 2012 but, neverthl31ess, 

asked this Court to issue and enforce a subpoena compelling Shutler to produ,::e, in 

response to Category 2, all of Shutler's commercial business records for all orders clnd/or 

projects occurring between September 1,2011 and September 1, 2012, without r'3gard 

to whether the project andlor order contained materials obtained from Distributor 

Services. 

21. In addition to customer names and addresses, to respond to Category 2 of 

Kahle's subpoena would require Shutler to disclose such information as customer work 

orders, home diagrams, business diagrams, contracts and customer financial information 

such as invoices, payments and financing plans. 

22. Shutler's customers have a privacy interest in not having their identities, 

addresses, blue prints of their homes andlor businesses, project designs and financial 

information disclosed to a third party. 

23. Shutler, through the Affidavit of David L. Shutler, has demonstrated that 

Shutler considers customer names, customer addresses, customer work orders, home 

diagrams, business diagrams, invoices, contracts and payments to be to be person.:11 and 

private information belonging to the individual customers. 

24. Shutler, through the Affidavit of David L. Shutler, has demonstrated that 
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Shutler's customers have not given Shutler the authority to disclose the customer's 

personal and private information to third parties. 

25. Shutler, through the Affidavit of David L. Shutler, has demonstrated that 

Shutler considers its customer names, addresses, work orders, contracts, project 

diagrams, invoices and payment information to be confidential and proprietary 

commercial information and takes all steps reasonably necessary to protect the same 

from disclosure to third-parties. 

26. Shutler has a proprietary interest both in its customer list and in protecting 

the personal and private information of its individual customers. 

27. To respond to Category 2 of Kahle's subpoena would require Shutler to 

disclose to Kahle's all information regarding Shutler's business operations and income 

for a one year period as Category 2 seeks all information regarding all orders, including 

cost of supplies, cost of labor, cost of overhead and payments received by Shutler. 

28. The Affidavit of David L. Shutler demonstrates that in thirty-one (31) years 

of dOing business, Shutler has: (1) never experienced an infestation of wood-boring 

insects in its shop or business premises; (2) never identified the presence of wood-boring 

insects in any material purchased for use and/or used in the manufacturing of its products; 

(3) never identified and/or been informed of the presence of wood boring insects in the 

homes and/or businesses of its customers; and (4) never identified and/or been inf()rmed 

of the presence of wood boring insects in in the products installed by Shutler Cabinets in 

the homes and/or businesses of its customers. 

29. Kahle's has produced no credible evidence to refute or contradict the :sworn 

Affidavit of David L. Shutler. 
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30. Kahle's has produced no credible evidence to refute or contradic:t the 

documentary evidence produced by Shutler. 

31. Kahle's dismisses Shutler's opposition to its subpoena arguing thi;lt: (1) 

Shutler is simply afraid of lawsuits; (2) Kahle's is entitled to the information from Shutler 

because without it Kahle's will be "denied the ability to rebut" Distributor Services defense 

and prosecute Kahle's claims against Distributor Services; and (3) if fear of lawsuits was 

sufficient to limit discovery, discovery would never happen. See Reply, pp. 3-4. Kahle's 

argument regarding discovery misses the boat. Shutler is not a party to the Iitination 

between Kahle's and Distributor Services. The information Kahle's may be entitled to 

discover from a party-litigant is not the same as the information Kahle's is entitled to 

discover from a third-party such as Shutler. 

32. Kahle's argues that notwithstanding the sworn Affidavit of David L. Shutler, 

that Shutler should be compelled to disclose to Kahle's the names and addresses of its . 

customers so that Kahle's may contact the customers to inquire regarding wood boring 

insects in their homes and/or businesses. 

33. Kahle's insistence that it may discover that Shutler installed materials in 

customer's homes and/or businesses is based upon pure speculation and is directly 

contradicted by the Affidavit of David L. Shutler that Shutler has never identified, 

experienced or learned of an insect infestation in the materials its uses, at its business 

premises, in its product or in the homeslbusinesses of its customers. 

34. Kahle's intends to utilize the information produced to contact Shutler 

customers to inquire whether the customers have experienced an infestation of wood 

boring insects and speculate that Shutler installed defective products in the hopes of 
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finding evidence to refute Distributor Services' defense to Kahle's claims. 

35. Although Kahle's represented to this Court repeatedly that it had narrowed 

the scope of its subpoena, Kahle's has produced no evidence of a narrower subpoena 

nor represented the scope of the more limited request. Instead, in both its Motion to Alter 

or Amend Judgment and its Reply to Shutler Cabinets, Inc.'s Response in Opposition to 

Petitioner's Motion to Alter or Amend Judgment, Kahle's asks this Court to "issue the 

subpoena" attached to its Petition. Motion to Alter or Amend, p. 9; Reply, p. 6, 7,9 (clsking 

that "Motion" be granted where "Motion" is Motion to "issue the subpoena"). 

36. Shutler has a protectable interest in its confidential and proprietary bus;iness 

and commercial records, including the names and addresses of Shutler customers. 

37. Kahle's has identified no legal authority which would permit it to force 

disclosure of a competitor's protected, confidential and proprietary businessi and 

commercial records for use in litigation against a common supplier. 

38. Real and substantial interference with Shutler's business relationship with 

its customers would result if Shutler were forced to disclose the names and addresses of 

its customers to Kahle's and Kahle's would then contact the customers and speculate 

that Shutler had installed products infested with wood boring insects in the customers' 

homes and/or businesses. 

39. Real and substantial interference with Shutler's business reputation would 

result if Shutler were forced to disclose the names and addresses of its customers to 

Kahle's and Kahle's would then contact the customers and speculate that Shutlm had 

installed products infested with wood boring insects in the customers' homes and/or 

businesses. 
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40. Kahle's has failed to produce any evidence that the subpoena to Shutler it 

represents it obtained from the Prothonotary of Clarion County, Pennsylvania was 

sanctioned by the Court of Common Pleas of Clarion County or was anything other than 

a pro forma request to the Prothonotary for issuance of a subpoena by a party litigant. 

41. Kahle's has failed to demonstrate an intervening change in controlling law 

since this Court entered its May 2, 2016 Order denying Kahle's Petition for Issuance of 

the subpoena it represents it obtained from the Prothonotary of Clarion C()unty, 

Pennsylvania. 

42. Kahle's has failed to demonstrate that new evidence not previously 

available has come to light since this Court entered its May 2,2016 Order denying Kahle's 

Petition for Issuance of the subpoena it represents it obtained from the Prothanot3ry of 

Clarion County, Pennsylvania. 

43. Kahle's has subjected Shutler to undue burden and expense to protect itself 

from Kahle's improper attempt to subpoena Shutler's confidential and proprietary 

business and commercial information both with respect opposing Kahle's Petition and 

quashing the subpoena and in responding to Kahle's Motion to Alter or Amend which 

continues to seek issuance of the same subpoena previously quashed by this Court. 

CONCLUSION OF LAW 

1. "A motion under Rule 59(e) of the West Virginia Rules of Civil Procedure 

should be granted where: (1) there is an intervening change in contrOlling law; (2) new 

evidence not previously available comes to light; (3) it becomes necessary to remedy a 

clear error of law or (4) to prevent obvious injustice." Syl. pt. 2, Mey v. Pep Boys-Manny, 

Moe & Jack, 228 W.va. 48, 717 S.E.2d 235 (2011). 
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2. It is well established that a circuit court's resolution of a Rule 59(e) motion 

is discretionary in nature. See, e.g., Tennant v. Marion Health Care Foundation, Inc., 194 

W.Va. 97, 104,459 S.E.2d 374, 381 (1995); Stillwell v. City of Wheeling, 201 W.Va. 559, 

604, 558 S.E.2d 598, 603 (2001). 

3. Reconsideration of a prior ruling under Rule 59{e} "is an extraordinary 

remedy which should be used sparingly." Mey v. Pep Boys-Manny, Moe & Jack, 228 

W.va. 48,57,717 S.E.2d 235, 244 (2011). 

4. A party seeking relief under Rule 59(e) "must produce a legitimate 

justification for not presenting the evidence during the earlier proceeding." Mey ~'. Pep 

Boys-Manny, Moe & Jack, 228 W.va. 48,57,717 S.E.2d 235,244 (2011), quoting Small 

v. Hunt, 98 F.3d 789, 798 (4th Cir.1996). 

5. Kahle's is not entitled to relief from this Court's May 2, 2016 Order under 

Rule 59{e} on the basis that there has been an intervening change in controlling law or 

that new evidence not previously available has come to light because neither 

circumstance has occurred. 

6. Kahle's is not entitled to relief from this Court's May 2, 2016 Order under 

Rule 59(e) because Kahle's has not demonstrated that this Court made a clear elTor of 

law when denying its Petition, quashing the subpoena Kahle's represents it obtained from 

the Prothonotary of Clarion County, Pennsylvania and awarding Shutler its attorney fees 

and costs pursuant to Rule 45(d)(1). 

7. Rule 28(d} of the West Virginia Rules of Civil Procedure requires any 

subpoena issued to aid in the taking of a deposition in West Virginia for use in litigation in 

another state be issued in compliance with Rule 45 of the West Virginia Rules of Civil 
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Procedure. 

8. Rule 45(d) of the West Virginia Rules of Civil Procedure provides, in 

pertinent part: 

(d) Protection of Persons Subject to Subpoena 

(3)(A) On timely motion, the court by which a subpoena was 
issued shall quash or modify the subpoena if it ... 

(iii) requires disclosure of privileged or other protected matter 
and no exception or waiver applies, or 
(iv) subjects a person to undue burden. 

(8) If a subpoena 
(i) requires disclosure of a trade secret or other confidential 
research, development, or commercial information, or ... 

The court may, to protect a person subject to or affected by 
the subpoena, quash or modify the subpoena or, if the party 
in whose behalf the subpoena is issued shows a substantial 
need for the testimony or material that cannot be otherwise 
met without undue hardship and assures that the person to 
whom the subpoena is addressed will be reasonably 
compensated, the court may order appearance or production 
only upon specified conditions. 

9. A subpoena issued pursuant to Rule 45 is subject to all of the discovery 

provisions, including, but not limited to, the scope of discovery outlined in Rule 26. Syl. pt. 

4, Keplinger v. Virginia Elec. &Power, Co., 208 W.Va. 11, 537 S.E.2d 632 (2000). 

10. Rule 26 limits discovery to "any matter, not privileged, which is relevant to the 

subject matter in the pending action". Rule 26(b)(1). 

11. Rule 45(d) specifically provides for the protection of non-party litigants from 

subpoenas which seek the disclosure of privileged or otherwise protected information 

and/or disclosure of "a trade secret ..., development or commercial information." Rule 

4S(d){3)(A){III); Rule 45{O){3)(8}{i). 

17 



12. This Court has broad discretion in determining whether the subpoena 

Kahle's represents it obtained from the Prothonotary of Clarion County, Pennsylvania is 

unreasonable and should be quashed. State ex reI. Hooverv. Berger, 199 W.Va. 12, 17, 

483 S.E.2d 12, 17 (1997). 

13. The documents at issue in Category 1 of Kahle's subpoena, ;.e., "Any and all 

documents and/or tangible items that refer, relate to or evidence in any way, shipments 

of any products received from Distributor Services, Inc., its subsidiaries, affiliates or 

assigns from September 1, 2011 through September 1, 2012", constitute documents 

available from Distributor Services, a party-litigant in the Pennsylvania action. 

14. "A party may not use Rule 45 of the West Virginia Rules of Civil Proceldure, 

or any other discovery device, to pursue discovery of items that are the subject of an 

ongoing disco~ery dispute that has not yet been resolved by the parties or decided by the 

trial court." Syl. pt. 6, Keplingerv. Virginia Else. & Power, Co., 208 W.Va. 11, 537 S.E.2d 

632 (2000). 

15. To the extent Kahle's does not believe it has received complete infom1ation 

during discovery from Distributor Services regarding products supplied to Shutler and/or 

interactions with Shutler that is an issue for Kahle's to take up with the Court of Common 

Pleas of Clarion County. Pennsylvania and not by subpoenaing records from Shutler in this 

Court. 

16. The requirements of Rule 45(d)(3)(A) (iii) and (iv) and Rule 45{d}(3)(B)(i) for 

quashing Category 1 of Kahle's subpoena have been met as Kahle's subpoena seeks 

production of records from a non-party, Shutler, regarding its commercial dealings with 

Distributor Services, a party-litigant, which records are available may be obtained directly 
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from the party-litigant. Further. Shutler's business records, including those relating to 

commercial dealings with Distributor Services, constitute protected commercial 

information belonging to a third party and Kahle's has failed to demonstrate a substantial 

need to obtain such records from Shutler, as opposed to Distributor Services, the party

litigant. 

17. Shutler is entitled to an order quashing Category 2 of Kahle's subp,:)ena, 

i.e.• production of "all documents and/or other tangible items that refer, relate to, or 

evidence in any way, any orders or projects installed and/or completed by Shutler 

Cabinets, its subsidiaries, affiliates, contractors, agents, customers and/o [sic) as:;igns, 

between September 1, 2011 and September 1, 2012, including the name and addn~ss of 

the customers" pursuant to Rule 45(d)(3)(A)(iii), Rule 45(d)(3)(A)(iv) and Rule 

45(D)(3)(B)(i). 

18. West Virginia law expressly recognizes that a party-litigant is not ntitled to 

discover the names and addresses of an opposing party's customers and th~Jt the 

customers have a protectable privacy interest preventing disclosure of their identifying 

information. See, SER State Fann Mutual Auto. Ins. Co. v. Cramer, -W.Va. -", 785 

S.E.2d 257, 2016 W.L 1047823, No. 15-1101 (March 8, 2016) (insured not entitled to 

discover contact of other insureds to establish general business practice in action against 

insurer); SER West Virginia Fire & Casualty Co. v. Karl, 202 W.Va. 471,505 S.E.2d 210 

(1998) (same). Here, Kahle's goes beyond seeking customer information of it opponent 

and, instead, seeks customer information from a third party, Shutler. If a party-liti~lant is 

not required to disclose customer identifying information, a third-party is certainly not 

required to disclose the third-party's customer information for a litigant's use in litigation 
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not involving the third-party. 

19. Category 2 of Kahle's subpoena is unduly burdensome as it seeks to 

compel production of documents for a time period exceeding that Kahle's represents to 

be at issue in its litigation with Distributor Services, i.e. December 2011 through June 

2012, by approximately six months and is not limited to orders andlor projects invf)lving 

materials obtained from Distributor Services. 

20. Category 2 of Kahle's subpoena is unduly burdensome and seeks to compel 

production of privileged, protected, confidential and proprietary business and commercial 

information from a non-party in violation of Rule 45(d)(3)(A)(iii), Rule 45(d)(3)(A)(iv) and 

Rule 45(D)(3)(B)(i). 

21. Shutler is entitled to an order quashing Categories 3 and 4 of K;ahle's 

subpoena, i.e. "any and all documents andlor other tangible items that refer, relate to, or 

evidence in any way the presence of wood boring insects or other similar pests at Shutler 

Cabinets or at any of the installed andlor completed orders or projects identified in 

response to No.2, above" and "any and all documents andlor other tangible items that 

refer, relate to or evidence in any way, communications, electronic or otherwise, bemeen 

Shutler Cabinets and any customers referred to in response to No.2, above, andlor 

Distributor Services, Inc. regarding wood boring insects or other similar pests, (Ir that 

otherwise relates to this litigation, from September 1, 2011 to the present" pursuant to 

Rule 45(d)(3)(A)(iii}, Rule 45(d)(3)(A)(iv) and Rule 45(O)(3)(B)(i). To the extent not 

mooted by the Affidavit of David L. Shutler, when read in conjunction with Category 2 and 

in light of Kahle's express representations to this Court of its intent to contact Shutler 

customers to inquire about infestations of wood boring insects, Categories 3 an·d 4 of 
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Kahle's subpoena are unduly burdensome and seek production of privileged, protelCted, 

confidential and proprietary business and commercial information from a non-party, the 

production of which would cause interference with the non-party's business relationships 

with its customers and damage to the non-party's reputation. 

22. Kahle's speculation of what may be discovered, particularly where no 

credible evidence exists on which to base the speculation, is insufficient to demonstrate 

Kahle's has a substantial need which would overcome Shutler's real and recognized 

interest in protecting its confidential and proprietary business and commercial infomlation 

and protecting the privacy interests of its customers. 

23. Kahle's is not entitled to relief from this Court's May 2, 2016 Order IJnder 

Rule 59(e) to prevent obvious injustice. Kahle's is not entitled to invade Shutler's 

confidential and proprietary business and commercial information and the privacy 

interests of Shutler's customers in an speculative attempt to find evidence to rebut 

Distributor Services' defense to Kahle's claims in the Pennsylvania litigation. ThH only 

injustice which would result would be injustJce to Shutler and Shutler customers if Kahle's 

were to be granted relief from this Court's May 2, 2016 Order. 

24. Rule 45(d)(1) provides "A party or an attorney responsible for the issuance 

and service of a subpoena shall take reasonable steps to avoid imposing undue burden 

or expense on a person subject to that subpoena. The court on behalf of which the 

subpoena was issued may enforce this duty and impose upon the party or attorney in 

breach of this duty an appropriate sanction, which may include, but is not limited t·:>, lost 

earnings and a reasonable attorney's fee ..." 

25. Shutler has been subjected to an undue burden, including the incurrence of 
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attorney fees and costs, by Kahle's attempt to subpoena its confidential and proprietary 

business and commercial information, including customer names and addresses in 

violation of Rule 45(d) and governing West Virginia law. A subpoena is not pmperly 

issuable to a third party such as Shutler to compel the third party to produce confidential 

and proprietary business and commercial information in a speculative attempt to ()btain 

evidence to refute defenses made to claims in litigation with another commercial (mtity. 

Accordingly, Shutler was entitled to the attorney fees and costs incurred in obtaining this 

Court's May 2, 2016 Order quashing Kahle's subpoena. 

26. Shutler has also been subjected to an undue burden by Kahle's atternpt to 

obtain relief from this Court's May 2, 2016 Order, including Kahle's renewed atternpt to 

obtain an Order issuing the quashed subpoena. Rather than presenting evidence in 

support of its position or grounds recognized by Rule 59(e), Kahle's simply presented 

speculative arguments and baseless allegations and again forced Shutler to incur 

attorney fees and costs to protect its confidential and proprietary business; and 

commercial information and protect the privacy interests of its customers consistent with 

the provisions of Rule 45(d) and governing West Virginia law. 

WHEREFORE, in light of the foregoing FINDINGS OF FACT and CONCLUSilONS 

OF LAW, the Court hereby ORDERS, ADJUDGES and DECREES that: 

(1) Petitioner's Motion to Alter or Amend Judgment is DENIED; 

(2) Shutler Cabinets, Inc, is awarded the reasonable attorney fees and costs 

incurred in proceeding up to and including those incurred through 'receipt of this Court's 

June 14, 2016 correspondence setting forth its ruling on Petitioner's Motion to Alter or 

Amend Judgment pending entry of this Order; and 
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(3) If the parties are unable to agree upon the attorney fees and costs to be 

paid within ten (10) days of entry of this Order, Shutler Cabinets, Inc. shall bring the matter 

to the attention of this Court through a timely filed fee petition. 

The parties' objections and exceptions hereto are noted and preserved. 

The Clerk is directed to send a certified copy of this Order to counsel of rl~cord 

forthwith upon entry. 

ENTERED this //(1... day of J.17; JatfL . 

a~~Jfffi· 

PREPARED AND SUBMITTED BY: 

Lt:z~~~d~ 
Michelle Marinacci, Esq. (#7482) 
Bordas & Bordas, PLLC 
1358 National Road 
Wheeling,VVV 26003 
(304) 242-8410 
(304) 242-3936 (fax) 
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May. 2.2016 11:06AM No. 1666 P. 2/3 

IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA 

KAHLE'S KITCHENS, INC" 

Petitioner, 

/ / CIVIL ACTION NO.: 16-C·65 H VS. 

SHUTLER CABINETS. INC., 

Respondent. 

ORDER 

Before the Court is Kahle's Kitchens, Inc.'s "Petition for Deposition and 

Subpoena Duces Tecum in Aid of Out-Or·State Litigation Pursuant to Rule 28(d)." 

Same said petition was brought to the undersigned's attention with the filing of "Shut/er 

Cabinets, Inc. 's Combined Response in Opposition to Petition for Deposition and 

Subpoena Duces Tecum in Aid of Out-Or-State Litigation Pursuant to Rule 28(d) 

and Motion to Quash," filed on April 27, 2016. 

The facts-and legal arguments are adequately presented. and the decisional 

process wOlJld not be significantly aided by oral argument. Upon consideration of the 

standard of review, the petition as well as the aforementioned combined response in 

opposition thereto and motion to quash, and the record presented, it Is the ORDER of this 

Court that the instant Petition and the relief sought therein be and hereby IS DENIED. 

Moreover (belt and suspenders if you will). it is the ORDER of this Court that 

Respondent's motion to quash and the relief sought therein be and hereby is GRANTED. 



.. 

May. 2.2016 11:06AM t~o. 1666 P. 3/3 

In so ruling, the Court adopts, with very little exception, Respondent's legal 

analysis and conclusions as set forth more fully in its' combined response in opposition 

and m?tion to quash. 

It is all so ORDERED. 


All anticipated objections and exceptions are saved. 


The Clerk of this Court shall. in accord with W.Va. RCiv.P. 77(d), transmit a copy of this 


Order to all counsel of record. 

Entered: May 2, 2016. 


