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I. ASSIGNMENTS OF ERROR 


1. The Circuit Court erred in ruling that the State has no immunity when a state 

actor's actions involve" discretionary governmental functions." 

2. The Circuit Court erred in ruling that W. Va. Code § 49-2-802(c)(3) supports a 

cause of action against the State when an investigation is allegedly not "thorough" enough even 

though W. Va. Code § 49-2-802(h) expressly provides, "No child protective services caseworker 

may be held personally liable for any professional decision or action ... Arrived at in the 

performance ofhis or her official duties ...." 

3. The Circuit Court erred in ruling that CPS guidelines that had not been approved 

by the Legislature and were being used in only a few counties were "constitutional laws" or 

created "constitutional rights" under which the State may be held liable for their violation. 

4. The Circuit Court erred in failing to grant summary judgment to the State in a suit 

for the alleged failure to conduct a "thorough" investigation of reports by a non-custodial parent 

that a custodial parent's substance addiction placed a child in danger where there is no record 

evidence that there was a violation of any clearly-established right in the discretionary 

investigation and resolution of the reports that proximately caused the child's death. 

ll. STATEMENT OF THE CASE 

This is an appeal by Michael J. Lewis, in his capacity as Secretary of the West Virginia 

Department ofHealth and Human Resources ["Petitioner" or "DHHR"] from an order denying 

a motion for summary judgment based upon qualified and statutory immunity from a suit filed by 

Eric Gillispie, Administrator of the Estate ofRaynna Rea Boggs ["Mr. Gillispie" or "Plaintiff"]. 



Raynna Boggs ["Raynna" or "child"] was the infant child of Plaintiff and Leslie Boggs 

[Ie Ms. Boggs" or "mother"]' Mr. Gillispie and Ms. Boggs never married and had an often 

volatile relationship, including filing several domestic violence petitions against one another. I 

Ms. Boggs has had two children: J.B. and Raynna. Her mother, Donna Boggs ["Donna 

Boggs" or "maternal grandmother"], has played a large role in the raising of Ms. Boggs's 

children. Ms. Donna Boggs has legal custody ofJ.B.2 

On April 19, 2010, Child Protective Services ["CPS"] received an anonymous phone call 

regarding Ms. Boggs's parenting of Raynna.3 Heather Barefield ["Ms. Barefield"] with CPS 

received the intake call and completed an Intake Worksheet with the information given by the 

then anonymous reporter, Mr. Gillispie.4 

Mr. Gillispie stated that Ms. Boggs resided at 609 Rosemont Avenue, South Charleston, 

West Virginia.5 He listed the following individuals as adults involved with the raising of the 

subject child: "Donna Boggs, Eric Gillispie, and Leslie Boggs."6 During the call, Mr. Gillispie 

informed Ms. Barefield about his custody battle with Ms. Boggs.7 Mr. Gillispie called Ms. Boggs 

a "recovering addict," with a former addiction to opiates, marijuana, and alcohoP According to 

1 [APP 000203] Indeed, Ms. Boggs testified that she was impregnated by Plaintiff while she was 
unconscious: "Mr. Gillispie and Leslie Boggs were involved within one another from 2007, and the 
allegations are that he had vast amounts ofknowledge about her drug and alcohol use. She's even testified 
that this baby was conceived by rape when he had sex with her when she was passed out from drugs and 
alcohol." [APP 000518] 

2 [APP 000064,000069] 

3 [APP 000043 - 000046] 

4Id. 

5 [APP 000043] 

6Id. 

7 [APP 000044] 

8Id. 
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Mr. Gillispie, Ms. Boggs continued to use alcohol and drugs around Raynna and was not 

performing her parenting duties.9 

Mr. Gillispie also made a general allegation of domestic violence between Ms. Boggs and 

her current boyfriend. lO Mr. Gillispie went on to describe a situation where a fire had broken out 

in the boyfriend's apartment while Ms. Boggs had been intoxicated. ll Mr. Gillispie also 

recounted an instance where Donna Boggs had refused to accept custody papers from a process 

server when Ms. Boggs was not at home to accept them herself. 12 Notably, Mr. Gillispie did not 

assert that any physical harm came to Ms. Boggs's children during these interactions nor did he 

make any specific allegations of abuse and/or neglect. 

As noted by the Intake Worksheet, CPS policy requires that face-to-face contact with Ms. 

Boggs must occur within 72 hours of the initial report.13 After the Intake Worksheet was 

completed, Erica Garcia ["Ms. Garcia" or "CPS Worker"] was staffed as the assessment worker 

for the case. 14 Jenny Pace ["Ms. Pace"] was initially staffed as the case supervisor; however, Ms. 

Pace had a conflict with Mr. Gillispie which prevented her from supervising the case. IS 

Eventually, Pamela Ingram ["Ms. Ingram"] became the supervisor for the case. 16 

9Id. 

10 Id. 

11 Id. 

12Id. 

13 [APP 000046] 

14Id. 


15 [APP 000094] 


16 Id. Accordingly, Plaintiff's argument that a supervisor was not assigned to the case is simply 

incorrect. Ms. Pace was immediately assigned and Ms. Ingram was eventually assigned when Ms. Pace 
disqualified herself. 
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Ms. Garcia visited the Rosemont Avenue home on April 20, 2010, within 24 hours of the 

anonymous report. 17 During her deposition, Ms. Garcia described her first attempt to make 

contact with the mother and maternal grandmother: 

A: 	 I knocked on the door. 

Q: 	 Saw people inside, right? 

A: 	 I heard people inside. 

Q: 	 Okay. 

A: 	 I heard the garage door open and two ladies backed out of the garage in a 
car. I went to the car and asked if they were Leslie Boggs. They denied 
and I gave them a card and they backed out and left. 18 

Ms. Garcia further described this interaction in the Initial Assessment and Safety 

Evaluation Worksheet, noting that on April 20, 2010 at 2:15 p.m., "Worker [had] seen the family 

through the window but the people said they were not who the worker was looking for." 19 At 3:55 

p.m., the same day, Donna Boggs called the CPS Worker and "state[d] that she lied to worker 

about who they were and wanted to know the allegations" against the family.20 During that 

telephone call, the mother and maternal grandmother agreed to meet on April 22, 2010.21 

On April 22, 2010, the CPS Worker met with the mother and maternal grandmother, with 

J.B. and Raynna present, at the Rosemont Avenue home.22 Sarah Flowers ["Ms. Flowers"], 

17 [APP 000061 - 000067] 


18 [APP 000095 - 000096] 


19 [APP 000061] 


2°Id. 


21 Id. 


22 [APP 000099] 
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another CPS Worker, attended the meeting with Ms. Garcia.23 The mother and grandmother 

were interviewed separately by the CPS Workers and the CPS Workers observed the mother's 

and the maternal grandmother's interactions with the children who resided in the home.24 

During the visit, Ms. Boggs stated to Ms. Garcia that she intended to live with Donna 

Boggs, the maternal grandmother, for some time.25 Donna Boggs appeared to the case workers as 

a responsible caretaker for the home: . 

Q: 	 What did Donna Boggs say to you? 

A: 	 Sarah Flowers spoke to her, but from her notes and the information I was 
provided, she denied anything going on. She appeared to be protective. 
Ever after I spoke with them together, she showed that she, in the past, has 
intervened and protected U.B.]. Therefore, the conclusion was made that 
there was a protective caretaker in the home with the child if there was an 
issue.26 

Critically, the CPS Workers found no evidence to support Plaintiff's contention that 

either the mother or the maternal grandmother abused alcohol or drugs.27 The mother 

specifically denied spending time in rehab for addiction or any current abuse ofdrugs or alcohol:28 

Q: 	 No, [Erica Garcia] basically just asked me how I cared for the baby and 
drug and alcohol-how much I drank, how frequent, and a couple things 
like that. 

A: 	 Did you tell her? 

Q: 	 Yes. 

23 Id. 

24Id. 

25 [APP 000101] 

26 [APP 000101- 000102] 

27 [APP 000099 - 000100] 

28Id. 
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A: Did you tell her the truth? 

A: I minimized my usage. I did.29 

As a result, Ms. Garcia and Ms. Flowers concluded, (( At the time of the referral Leslie and 

Raynna [were] residing with Donna and U.B.]. At that time worker did not observe Leslie to be 

under the influence of any type of substance. Leslie denied any drug or excessive alcohol use. 

Donna denied any knowledge of alcohol or drug use by Leslie. Donna has had legal guardianship 

over U.B] and has consecutively lived without her throughout his life.))3O 

The CPS Worker used the information gathered during this visit to complete the Family 

Functioning Assessment and Present Danger Assessment documents: 

Caregiver 1: 

Donna is the biological mother of one child Leslie who is an adult. Although she is 
the primary caregiver of U.B.] and has been for many years. Donna would not tell 
worker if there were any legal papers involved with her having the child. Donna 
provides for all of U.B.' s] basic needs such as food clothing and shelter. Donna 
picks U.B.] up from school and takes him to all his doctors' appointments. Donna 
provides all the supervision and structure for U.B.] and appears to be very 
protective over him. 

Caregiver 2: 

Leslie abdicates her parental responsibility ofU.B.] to her mother Donna. Worker 
could visibl[y] observe that U.B.] and Leslie did not have a mother child 
relationship and interacted more as siblings. As Leslie would call for her mother 
when he was doing [some]thing. Leslie did attend to Raynna during worker visits 
and did seem appropriate and had the basic knowledge to care for her .... 31 

29 [APP 000107] Moreover, the maternal grandmother, Donna Boggs, denied that the mother, 
Leslie Boggs, abused drugs or alcohol. [APP 000099] 

30 [APP 000069] 

31 [APP 000070] 
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In completing the Family Function Assessment, Ms. Garcia states that she was aware of 

and observing for any evidence of "present dangers" to the children.32 "Present dangers" to a 

child are strictly defined, in the context of a CPS investigation, by the Interim Child Protective 

Services Policy for West Virginia Safety Assessment and Management System Pilot Counties. ))33 

The following conditions are considered "present dangers" to a child: 

1. 	 The child is being maltreated at the time of the referral 

This means that the child is being maltreated at the time the report is being 
made. This does not include chronic neglect that is reported as being 
ongoing but does not necessarily meet the criteria for present danger. 

2. 	 Severe to extreme maltreatment of the child is suspected 

This includes severe or extreme forms of maltreatment and can include 
severe injuries, serious unmet health needs, cruel treatment, and 
psychological torture. 

3. 	 The child has multiple or different kinds of injuries 

This generally refers to different kinds of injuries, such as bruising and 
bums, but it is acceptable to consider one type of injury on different parts 
of the body. 

4. 	 The child has injuries to the face or head. 

This includes any kind of physical injury to the face or head of the child 
alleged to be the result ofmaltreatment. 

5. 	 The maltreatment demonstrates bizarre cruelty 
This includes such things as locking up children, torture, extreme 
emotional abuse, etc. 

6. 	 The maltreatment of several victims is suspected 

This refers to more than one child currently being maltreated,rather than 
other children having been maltreated in the past. This does not include 

32 [APP 000095] 


33 [APP 000078 - 000081] 
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chronic ongoing neglect cases, where there is more than one alleged child 
victim, if the neglect situation does not meet the criteria for present 
danger. 

7. 	 The current report represents a serious threat to the child and there is a 
history of reports 

This threat requires no qualification about the nature of the previous 
reports as in whether they were minor or serious. Family history of 
reports should always be considered in relation to other threats when 
making judgments about present danger threats to a child. Serious is 
consistent with moderate to extreme maltreatment associated with serious 
family difficulties or stresses, questionable protective capacities, and 
concerning parental be~avior. 

8. 	 The maltreatment appears premeditated 

The maltreatment appears to be the result of a deliberate, preconceived 
plan or intent. 

9. 	 Dangerous (life threatening) living arrangements are present 

This is based on specific information reported which indicates that a 
child's living situation is an immediate threat to his/her safety. This 
includes serious health and safety circumstances such as unsafe buildings, 
serious fire hazards, accessible weapons, unsafe heating or wiring, etc. It is 
dependent upon the age and self-protective capacities of the child. 

10. 	 Caregiver'S viewpoint of the child is bizarre 

This refers to an extreme viewpoint that could be dangerous for the child, 
not just a negative attitude toward the child. It is consistent with the level 
of seeing the child as demon possessed. 

11. 	 Child is unable to care for self and unsupervised or alone at this time (now) 
This only applies if the child is truly without care, it does not apply to a 
person complaining that the parent has left the child with them and hasn't 
picked the child up yet. It also only applies to a child left unsupervised 
now. If the child was unsupervised the previous night but is not alone now, 
it is not a present danger threat ofharm. 

12. 	 Child needs medical attention at this time (now) 

8 



This applies to a child of any age. To be a present danger threat of harm, 
the medical care required must be significant enough that its absence could 
seriously affect the child's health and well-being. Lack of routine medical 
care is not a present danger threat. 

13. 	 Child is fearful or anxious of the horne situation at this time (now) 

This applies to children who are described as being obviously afraid of 
their horne situation, their present circumstances, or of a person because 
ofa personal threat. 

14. 	 Caregiver is intoxicated (alcohol or other drugs) now or is consistently 
under the influence 

This refers to a caregiver who is intoxicated or under the influence of 
drugs most of the time. The caregiver's ability to care for the child is more 
important than the use of a substance (drinking compared to intoxicated). 
Special consideration should be given in cases where methamphetamine 
use or the manufacturing of methamphetamine is reported. CPS should 
coordinate the response with law enforcement. 

15. 	 Caregiver is out of control (mental illness or other significant lack of 
control) 

This can include bizarre or dangerous behaviors as addressed below, but 
also includes mental or emotional distress where a caregiver cannot 
manage their behaviors in order to meet their caregiving responsibilities 
related to providing basic, necessary care. 

16. 	 Caregiver is demonstrating bizarre behaviors 

This will require interpretation of the reported information and may 
include unpredictable, incoherent, outrageous, or totally inappropriate 
behavior. 

17. 	 Caregivers are unable or unwilling to perform basic care 

This only refers to those duties and responsibilities consistent with basic 
care or assuring safety, not to whether the caregiver is generally effective 
or appropriate. 

18. 	 Caregiver is acting dangerous now or is described as dangerous 

9 



This includes a caregiver described as physically or verbally imposing and 
threatening, brandishing weapons, known to be dangerous and aggressive, 
currently behaving in an aggressive manner, etc. 

19. 	 Caregivers' whereabouts are unknown 

This includes situations when a caregiver cannot be located atthe time of 
the report and this affects the safety of the child. 

20. 	 The family may flee 

This will require judgment of case information. Transient families, families 
with no clear home, or homes that are not established, etc., should be 
considered. This refers to families who are likely to be impossible or 
difficult to locate and does not include families that are considering a 
formal, planned move. 

21. 	 The family hides the child 

This includes families who physically restrain a child within the home as 
well as families who avoid allowing others to have contact with their child 
by passing the child around to other relatives, or other means to limit CPS 
access to the child. 

22. 	 Child is subject to present/active domestic violence 

This refers to presently occurring domestic violence and child 
maltreatment or a general recurring state of domestic violence that 
includes child maltreatment where a child is being subjected to the actions 
and behaviors of a perpetrator of domestic violence. There is greater 
concern when the abuse of a caregiver and the abuse of a child occur 
during the same time. 

23. 	 Family is isolated and there is a report of serious maltreatment 

This refers to both geographic and social isolation. This is a dependent 
threat, i.e. in and of itself; the isolation of a family is not a present danger 
threat. 

24. 	 Situation may/will change quickly and there IS a report of senous 
maltreatment 

10 



The situation may result in the loss of opportunity to gather important 
information when there is a report of serious maltreatment.34 

Based upon their observations of the mother and grandmother, and consistent with the 

foregoing standards, the CPS Workers determined no present danger existed in the home.35 

Under the guidelines, a case worker has thirty days from the date of the initial intake to 

complete their investigation of the family.36 Thus, Ms. Garcia had until May 19, 2010, to 

complete her investigation of the Boggs family and the record evidence is undisputed that she 

continued with her investigation during this thirty-day period. 

During Ms. Garcia's visit with the mother and maternal grandmother, for example, they 

provided her with the names and contact information for Noble Young and Mary Ellis.37 The 

maternal grandmother indicated that her church friend and cousin could corroborate the 

mother's and grandmother's account of their home situation.38 On April 23, 2010, Ms. Garcia 

left a message for both individuals, but was unable to speak with either.39 Significantly, although 

he now wants to complain about the thoroughness of the investigation, Plaintiffdid not provide 

any contact information during his telephone calls to CPS for additional individuals who 

may have information about the mother and maternal grandmother. 

Indeed, even on April 23, 2010, when Ms. Garcia spoke with Plaintiff, he provided no 

additional contact information to corroborate his concerns about whether Raynna was being 

34 Id. Ms. Garcia testified that, ".With this present danger assessment tool, when we go into the 
field, these present dangers, if anything is identified, we're not allowed to leave a home." [APP 000095] 

35 [APP 000083 - 000086] 

36 [APP 000097 - 000098] 

37 [APP 000062] 

38 [APP 000107 - 000108] 

39 [APP 000062] 
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abused or neglected.40 Rather, after the CPS Worker informed Plaintiff about her meeting with 

the mother and maternal grandmother,41 Plaintiff called back fifteen minutes later and spoke with 

Barbara Hatfield at CPS to recount an episode regarding what occurred during an attempt to 

serve custodial papers upon the moth~r by Plaintiff and his brother, during which according to 

Plaintiff, an altercation occurred, not with the mother or grandmother, but with the mother's 

current boyfriend.42 Plaintiff alleged that he had a domestic violence petition pending against the 

mother at the time ofthe altercation; law enforcement was summoned; and the mother's current 

boyfriend allegedly had a criminal history, all of which was noted in CPS records,43 but none of 

which involved placing either of the children in immediate danger. 

On May 6, 2010, Ms. Garcia spoke with her supervisor Ms. Ingram about the Boggs 

family.44 Ms. Ingram agreed that no present dangers were observed in the home, and approved 

the completed "Present Danger Assessment at FFA or Other Indicated Times. ))45 No present 

dangers were noted on the Present Danger Assessment for the Boggs residence.46 Accordingly as 

of May 6, 2010, still within the thirty-day investigatory period, Petitioner had no evidence that 

would have supported a good faith petition to remove the children from the home. 

4°Id. 


41 [APP 000102] 


42 [APP 000062] 


43 Id. Notably, Ms. Garcia testified that she discussed the custodial papers incident with the 

mother and grandmother during their April 22, 2010, meeting (as information about this incident was 
available at that time through the Intake Worksheet). [APP 000104] Neither the mother nor the 
grandmother referenced the altercation alleged by Plaintiff. Id. 

44 [APP 000062] 

45 [APP 000083 - 000086] Again, not only is Plaintiff's argument that a supervisor was not 
assigned to the case incorrect, the supervisor who was assigned, Ms. Ingram, concluded that based upon 
the evidence collected, there was no probable cause to remove the children from the home. 

46Id. 
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On May 10, 2010, Plaintiff informed the CPS Worker that Raynna had died.47 Plaintiff 

told the CPS Worker during his telephone call that he had seen Raynna the day before her death, 

but did not indicate that he observed anything of particular concern.48 

The South Charleston Police launched an investigation into the death of the child. The 

mother indicated to police during initial questioning that she found the child dead on the morning 

of May 10, 2010, from unknown causes.49 She did not admit to abusing drugs or alcohol that 

evening, or to playing any role in the child's death.50 Family and Ms. Boggs's boyfriend 

confirmed Ms. Boggs's account of the morning. 5I Police continued to investigate the child's 

death throughout 2010 and 2011, eventually obtaining a statement from the mother's boyfriend 

that he saw the mother using alcohol and drugs the evening ofthe child's death.52 Eventually, in 

February 2011, Ms. Boggs eventually confessed resulting in her conviction and imprisonment.53 

Detective Andrew Gordon, the main investigator into the child's death, testified to 

challenges presented in his investigation of the circumstances: 

Q: 	 And it's my understanding that, based upon your investigation, it took you 
nine months to get all those facts lined up so that you could actually charge 
her. 

A: 	 That's correct. 

47 [APP 000062] 

48Id. 

49 [APP 000088 - 000092] 

50 Id. 
51Id. 


52Id. 


53Id. 
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Q: 	 So if Leslie Boggs and Donna Boggs would tell a CPS worker that Eric 
Gillispie was doing what Eric Gillispie was doing to them in retaliation and 
that's why he filed a CPS complaint, and ... Leslie did not have a drug 
abuse or alcohol problem, that could at least, at first blush, appear credible. 

A: 	 Yes. 

Q: 	 And it wouldn't surprise you if you continued to follow up with Leslie 
Boggs and Donna Boggs and they would be nonresponsive to you. 

A: 	 That's correct. 

Q: 	 Because that was certainly your experience, too. 

A: 	 Yes. As the case continued on, Donna tried to avoid subpoena service. 
You know, they continued pretty much noncompliant throughout the 
entire process.54 

After the child's death, the CPS Worker continued to make contact with the mother, the 

maternal grandmother, and the South Charleston Police Department.55 The CPS Worker 

attempted again to contact Mary Ellis on May 14, 2010, with no success.56 She was able to speak 

with Noble Young on May 14, 2010, and Mr. Young had no concerns about the mother's or 

grandmother's care of the children.57 On May 19, 2010, the CPS Worker completed a final 

version of the Family Functioning Assessment to encapsulate all the information gathered about 

the home; the child's death; and the subsequent police investigation.58 

Based upon the foregoing undisputed evidence, substantiating that after a reasonable 

investigation, the CPS Workers could find no evidence satisfying the standards for a petition to 

remove the children from the home, DHHR filed a motion for summary judgment at the close of 

54 [APP 000111] 

55 [APP 000063] 

56Id. 

57Id. 

58 [APP 000069 - 000076] 
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discovery, noting that (1) there is no record evidence that DHHR violated any clearly-established 

constitutional or statutory duty to the decedent so as to defeat its qualified immunity and (2) 

Plaintiff's claims were essentially grounded in negligence for which the State and its officers, 

agents, and employees cannot be held liable.59 

In response to the DHHR's motion for summary judgment, Plaintiff argued (1) the CPS 

worker "failed to identify and interview the proper collaterals prior to reaching a conclusion 

regarding the alleged abuse and neglect of Ryanna Boggs; ))60 (2) the CPS worker "failed to 

respond to the report of child abuse and/or neglect within the mandated timeframe; ))61 (3) the 

CPS worker "failed to contact a supervisor when permission for an interview)) was evaded by the 

motherj62 and (4) DHHR "failed to assign a supervisor to the case until two (2) weeks after the 

face-to-face interview. ))63 

In its reply and at the hearing on the motion for summary judgment, DHHR noted that 

(1) Plaintiff's arguments boil down to questioning the discretionary judgments of DHHR 

personnel regarding the manner in which its investigation was conducted and whether there was 

sufficient evidence to remove the children from the home;64 (2) Plaintiff's "ministerial acts" 

59 [APP 000018 - 000115] 

60 [APP 000122] 

61 [APP 000124] 

62 [APP 000125] 

63 Id. The record evidence upon which Plaintiff relied in opposition to DHHR's motion for 
summary judgment consisted of all of 42 pages: (1) the Intake Worksheet; (2) selected deposition 
excerpts from Ms. Garcia; (3) the Family Functioning Assessment; (4) selected deposition excerpts from 
the maternal grandmother; (5) selected deposition excerpts from Plaintiff; (6) selected deposition excerpts 
from Ms. Ingram; (7) the child's death certificate; and (8) an unsworn expert opinion report. [APP 
000130 -000171] None of these present any genuine issue of material fact regarding the violation of any 
clearly-established right which proximately resulted in the child's death. 

64 [APP 000192] 
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arguments have no basis in West Virginia law, but that West Virginia law protects the State and 

its agents from liability from the exercise of "discretionary functions," including the manner in 

which investigations and conducted and resolvediG5 (3) the only statute upon which Plaintiff relies 

provides that a "thorough investigation" be conducted, but also provides in that same statute for 

State and agent immunity for conducting such investigations;66 (4) the DHHR guidelines relied 

upon by Plaintiff were only interim and themselves clearly provided for CPS Worker discretion;67 

and (5) Plaintiff has identified no clearly-established right that the record evidence supports was 

violated and proximately resulted in the child's death.68 

Ultimately, the Circuit Court denied DHHR's motion for summary judgment 

erroneously holding that (1) where a State employee's actions involving "discretionary 

governmental functions," the State has no immunity; (2) the State may be held liable for the 

failure to conduct a "thorough investigation" of a report of child abuse and/or neglect under W. 

Va. Code § 49-2-802(c)(3) even though W. Va. Code § 49-2-802(h) provides, "No child 

protective services caseworker may be held personally liable for any professional decision or 

action taken pursuant to that decision in the performance of his or her official duties as set forth 

in this section or agency rules promulgated thereupon;" (3) interim CPS guidelines that had not 

been approved by the Legislature were" constitutional laws" creating" constitutional rights" for 

which the State may be held liable for their violation; and (4) the failure of the CPS worker to 

contact "collateral sources," the failure of the CPS worker to contact her supervisor within 24 

65 [APP 000192 - 000195] 

66 [APP 000195 - 000196] 

67 [APP 000196 - 000199] Not only were the guidelines "interim," they had not been approved 
by the Legislature, and were only applicable at the time to selected counties. [APP 000464] 

68 [APP 000199 - 000201] 
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hours of contact with the child, and the failure of DHHR to replace a disqualified supervisor to 

the case until two weeks after the interview, were sufficient to defeat qualified immunity.69 

III. SUMMARY OF ARGUMENT 

The manner in which reports of child abuse or neglect are investigated and determined 

involves considerable discretion. Accordingly, absent gross negligence or willful, wanton, or 

intentional misconduct, the law is clearly-established that neither DHHR nor one of its 

employees conducting a can be subjected to civil liability for the manner in which such 

investigations are conducted. Indeed, W. Va. Code § 49-2-802(h) codifies this law as follows: 

No child protective services caseworker may be held personally liable for any 
professional decision or action taken pursuant to that decision in the performance 
of his or her official duties as set forth in this section or agency rules promulgated 
thereupon. However, nothing in this subsection protects any child protective 
services worker from any liability arising . . . for any loss caused by gross 
negligence, willful and wanton misconduct or intentional misconduct. 

In this case, however, despite Plaintiff's concession that there was no evidence of gross 

negligence or willful, wanton, or intentional misconduct, the Circuit Court nevertheless denied 

DHHR's motion for summary judgment, holding that the failure to conduct a "thorough 

investigation" as evidenced by alleged violations of interim DHHR guidelines involving 

conducting interviews of "collateral sources," communicating with supervisory personnel, and 

the assigning supervisory personnel, all of which occurred but not to Plaintiff's satisfaction, and 

none of which having any proximate cause to the subject child's death, were sufficient to defeat 

DHHR's assertion of qualified and statutory immunity. This ruling, however, was clearly 

contrary to this Court's precedents and decisions by other courts in comparable circumstances, 

and reversal is essential, not only in relation to this case, but to prevent DHHR from being sued 

69 [APP 000394 - 000407] 
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in every case in which a plaintiff will allege that the investigation and resolution of a report of 

child abuse and/or neglect was not" thorough" enough. 

Accordingly, DHHR respectfully requests that this Court grant oral argument in this case 

and reverse the judgment of the Circuit Court of Kanawha County denying its motion for 

summary judgment by reaffirming our precedent concerning qualified and statutory immunity in 

these types ofcases. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Because the Circuit Court ignored this Court's qualified immunity precedents; ignored 

the statutory immunity statute; erroneously held that discretionary governmental functions are 

not entitled to qualified immunity; erroneously held that interim child protective guidelines that 

had not been adopted as legislative rules were "constitutional laws" that create "constitutional 

rights;" and erroneously failed to grant summary judgment to the State in a suit for the alleged 

failure to conduct a "thorough" investigation where there is no record evidence of any violation 

of a clearly-established right in the discretionary investigation and disposition of Plaintiff's 

reports that proximately resulted in death, R. App. P. 19 oral argument in this case is appropriate. 

v. ARGUMENT 

A. STANDARD OF REVIEW 

With respect to summary judgmeneO and the governmental immunity7! issues presented 

in this appeal, the proper standard of review is de novo. Here, where the record evidence clearly 

70 Syl. pt. 1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994) ("A circuit court's entry of 
summary judgment is reviewed de novo. "). 

71 Blessing v. National Engineering & Contracting Co., 222 W. Va. 267, 269, 664 S.E.2d 152, 154 
(2008)(" A plenary standard of review applies to this appeal based on our recognition in Gribben v. Kirk, 
195 W. Va. 488, 466 S.E.2d 147 (1995), that 'appellate courts review questions involving principles of 
sovereign immunity de novo.' Id. at 493, 466 S.E.2d at 152."). 
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establishes the existence of all of the elements of both statutory and common law immunity, the 

Circuit Court erred by denying Petitioner's motion for summary judgment. 

B. 	 THE CIRCUIT COURT ERRED IN RULING THERE IS No IMMUNITY WHERE A STATE 

ACTOR'S ACTIONS INvOLVE "DISCRETIONARY GOVERNMENTAL FuNCTIONS" 

For reasons not entirely clear in the record,72 the Circuit Court stood this Court's 

immunity law on its head, holding that, "In the instant case, the Court finds and concludes that 

the acts and omissions alleged in Gillispie's complaint are discretionary functions rather than 

executive policy making decisions. The employees whose actions and/or inactions are at issue .. 

. are not high ranking officials in the DHHR nor are they responsible for the creation of executive 

policy. "73 Because the Circuit Court concluded that the CPS Worker had "discretion" in 

determining whether to institute abuse and neglect proceedings, it erroneously held that there 

was no qualified immunity. Ofcourse,' this is completely contrary to this Court's cases.74 

72 Indeed, as the Circuit Court noted at the summary judgment hearing, it had been twice reversed 
by this Court in the two years preceding the hearing in qualified immunity cases. [APP 000462 - 000463] 
See West Virginia Department ofHealth and Human Resources v. Payne, 231 W. Va. 563, 746 S.E.2d 554 
(2013); West Virginia Regional Jail and Correctional Facility Authority v. A.B., 234 W. Va. 492, 766 S.E.2d 
751 (2014). In part, the Circuit Court's error may have been the product ofan argument by Plaintiff at the 
summary judgment hearing urging the application of a 1926 opinion for the proposition, "Much like the 
negligent performance of administerial [sic] duties for which the State enjoys no immunity," [APP 
000486 - 000488], which is obviously not the current state of the law. More specifically, Plaintiff 
erroneously argued to the Circuit Court that the statutory requirement for "a thorough investigation" "is 
an administerial [sic] duty" for which DHHR could be held liable under a 1926 case. [APP 000490] 

73 [APP at 000403] Similarly, at the summary judgment hearing, the Circuit Court summarized 
what it understood Plaintiff's immunity argument to be as follows: "THE COURT: Is your argument is 
that it was administerial [ sic] and discretionary based primarily on the statutory language that has 
thorough investigation? MR.]OHNSTONE: Yes." [APP 000503] 

74 The case relied upon by Plaintiff in convincing the Circuit Court to hold that the negligent 
violation of a ministerial duty was sufficient to negate the assertion of qualified immunity, Clark v. KellY, 
101 W. Va. 650,133 S.E. 365 (1926), Plaintiff's representations to the Circuit Court notwithstanding, see 
APP 000486, is no longer good law. In Clark, a municipal jail inmate sued the municipal jailer after 
spending overnight in a jail with bad conditions. Rejecting defense of quasi-judicial immunity, this Court 
held in Syllabus Point 4 of Clark that, "Where the duties imposed upon a public officer are positive and 
ministerial only and involve no discretion on his part, he is liable to anyone injured by his nonperformance 
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In West Virginia State PoNce 'V. Hughes, __ W. Va. __,796 S.E.2d 193, 198-199 (2017), 

for example, this Court recently overturned the denial of a motion for summary judgment where 

plaintiffs had filed a wrongful death suit against the State Police complaining that it had failed to 

act to prevent their relative's suicide and then, after his death, had failed to adequately process 

the scene of his death, reiterating as follows: 

Under the doctrine ofqualified' immunity, the discretionary actions of government 
agencies, officials and employees performed in an official capacity are shielded 
from civil liability so long as the actions do not violate a clearly established law or 

or his negligent performance thereof, and this without regard to his motive or any question involving 
corruption in office; and whether he has properly discharged his duties in the premises is generally a 
question offact for the jury on the evidence adduced before them." Of course, this holding is inapplicable 
to the instant case for several reasons. First, the applicable statute specifically states that DHHR workers 
cannot be held liable for the exercise of discretion in the conducting of child abuse and/or negligent 
investigation. Second, this Court specifically rejected the ministerial/discretionary distinction referenced 
in Clark in State v. Chase Securities) Inc., 188 W. Va. 356, 364-365, 424 S.E.2d 591, 599-600 (1992), stating 
as follows: 

As we have already noted, we find the discretionary-ministerial act distinction highly 
arbitrary and difficult to apply. Certainly, the United States Supreme Court has not made 
any attempt to explain this distinction in Section 1983 cases. Moreover, we find that this 
distinction is not needed in order to apply the general qualified immunity standard 
developed in Harlow: the official will not be personally liable for his or her official acts if it 
is shown that his or her conduct did not violate clearly established law of which a 
reasonable official would have known. 

Application of the Harlow rule will ordinarily have the same effect as the invocation of the 
"ministerial acts" principle followed elsewhere. Ministerial acts, by definition, are official 
acts which, under the law, are so well prescribed, certain, and imperative that nothing is 
left to the public official's discretion. Obviously, a public official who ignores or violates 
such clearly established precepts of the law, as did the mayor in Hawkins, supra, would 
not be entitled to qualified immunity under Harlow and would be personally liable for his 
or her nonperformance or misperformance ofsuch acts. 

Thus, we conclude that a public executive official who is acting within the scope of his 
authority and is not covered by the provisions of W. Va. Code, 29-12A-1, et seq., is 
entitled to qualified immunity from personal liability for official acts if the involved 
conduct did not violate clearly established laws of which a reasonable official would have 
known. 

Finally, this Court has applied the Harlow test not only to suits against State executive policy-making 
officials, but also to State employees, which even the Circuit Court acknowledged. [APP 000401] 
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constitutional duty. "Government officials performing discretionary functions are 
shielded from liability for civil damages insofar as their conduct does not violate 
clearly established statutory or constitutional rights of which a reasonable person 
would have known. " 

Furthermore, " [ a] public officer is entitled to qualified immunity for discretionary 
acts, even if committed negligently." Qualified immunity is broad and protects 
"all but the plainly incompetent or those who knowingly violate the law." As this 
Court said: 

4. If a public officer is either authorized or required, in the 
exercise ofhis judgment and discretion, to make a decision and 
to perform acts in the making of that decision, and the decision 
and acts are within the scope of his duty, authority, and 
jurisdiction, he is not liable for negligence or other error in the 
making of that decision, at the suit of a private individual claiming 
to have been damaged thereby .... 

6. In the absence ofan insurance contract waiving the defense, 
the doctrine of qualified or official immunity bars a claim of mere 
negligence against a State agency not within the purview of the 
West Virginia Governmental Tort Claims and Insurance Reform 
Act, W. Va. Code § 29-12A-1 et seq., and against an officer of that 
department acting within the scope of his or her employment, with 
respect to the discretionary judgments, decisions, and actions 
ofthe officer. 

In other words, when the acts or omissions involve "discretionary actions," the State 

enjoys qualified immunity unless the conduct in support of the suit violated "clearly established 

statutory or constitutional rights ofwhich a reasonable person would have known. " 

The discretionary actions/executive policy-making distinction relied upon by the Circuit 

Court has no basis in West Virginia law and, indeed, the application of the "discretionary 

actions" defense to the evidence in Hughes so demonstrates: 

After careful examination of the record, we reject the circuit court's 
characterization of the actions of the State Police employees. The actions of the 
office assistant and of the November Troopers clearly involved the exercise of 
discretion. The plaintiffs are alleging that the State Police employees were 
negligent in their exercise of that discretion, and have introduced no evidence to 
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support a finding these actions violated a clear legal or constitutional right. On this 
record, we find that the State Police and its employees are entitled to qualified 
immunity. 

First, as to the office assistant, the plaintiffs have not directed us to any 
constitutional provision, statute, case, regulation, or any other law requiring a 
State Police office assistant to transmit any particular information to a dispatcher. 
The office assistant was tasked to help individuals who came into the State Police 
barracks, and the evidence indicates that the office assistant did just that and 
spoke with Kristina and Kristal. We cannot know precisely what the two plaintiffs 
said to the office assistant, or how quickly and clearly it was said, and we likewise 
cannot know precisely what the office assistant said or heard. As Kristal said in her 
deposition, "[W]e were both hysterical, telling the dispatcher we needed help." 
What we do know is that the office assistant exercised some form of discretion, 
collated and translated the information that Kristina and Kristal presented, and 
passed that information to a dispatcher. In the office assistant's exercise of 
discretion, "[s ]he is not liable for negligence or other error in the making of that 
decision, at the suit of a private individual claiming to have been damaged 
thereby.)) The circuit court should therefore have granted qualified immunity to 
the State Police for the actions of the office assistant. 

Second, as to the November Troopers' search of the quarry, the plaintiffs have not 
directed us to any constitutional provision, statute, case, regulation, or any other 
law governing the length of time or the method by which a State Police trooper 
must search a potential crim~ scene. The record clearly establishes that the 
November Troopers searched the quarry, and in that search found and recovered 
some of Mr. Hughes's remains. The November Troopers halted their search in 
the overgrown quarry after nearly four hours as darkness fell. Exercising their 
judgment and discretion, the November Troopers decided not to resume the 
search the next day and decided to apply State Police resources to other tasks. As 
with the office assistant, the November Troopers are not liable for negligence or 
other error in their decisions. The circuit court should therefore have granted 
qualified immunity to the State Police for the actions ofthe November Troopers.75 

In other words, just as the CPS worker had discretion to determine whether the evidence 

she gathered warranted the institution of abuse and neglect proceedings, the office assistant had 

discretion to determine how to collate and translate information communicated to a police 

dispatcher and State Troopers had discretion to determine in what manner to search a potential 

75 Hughes, supra at __, 796 S.E.2d at 200-201 (footnotes omitted). 
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cnme scene. Accordingly, just as the State Police had immunity from suit based upon the 

exercise of these discretionary functions in Hughes, DHHR has immunity from suit based upon 

the exercise ofwhat the Circuit Court found to be discretionary functions in this case. 

The Hughes case is only the most recent in a series in which this Court has held that when 

discretionary functions are involved, the State enjoys qualified immunity, including the DMV's 

discretionary decision not to submit a driver's medical file to a licensing board prior to reinstating 

a license;76 the State Police's discretionary decision not to allow an arrestee to secure his personal 

property before being transported to jail;77 the State Board of Education's discretionary decision 

not to extend the employment term of its Superintendent; 78 the Division of Corrections' 

discretionary hiring, training, and supervision of a guard who allegedly engaged in sexual 

misconduct with an inmate;79 a Correctional Industries Superintendent's discretionary decisions 

76 West Virginia Department of Transportation v. King, __ W. Va. __. 795 S.E.2d 524, 530 
(2016)("In summary, we find that the 2006 version ofSection 91-5-3 did not require the DMV to present 
Ms. Peyton's medical information to the advisory board for the board's review and recommendation 
before determining the status of Ms. Peyton's driving privileges. Instead, it was within the DMV's 
discretion whether to require Ms. Peyton to present medical information to the advisory board. Therefore, 
because the governmental act or omission which gave rise to the respondent's action against the DMV 
constituted a discretionary governmental function, the DMV is immune to the respondent's action."). 

77 Eric F. v. Dalrymple, 2016 WL 363743 at *3 (W. Va.) (memorandum) ("[W]e find that the 
circuit court was correct in determining that' [respondents] had no duty or obligation to allow [petitioner] 
to "secure his property'" when his house was being left in possession of another adult who could 
safeguard the property. Therefore, we conclude that the circuit court did not err in finding that 
respondents had qualified immunity from petitioner's § 1983 action. "). 

78 West Virginia Board of Education v. Marple, 236 W. Va. 654, 663, 783 S.E.2d 75, 84 (2015) 
("Given the Board's wide discretion in determining whether to retain Dr. Marple as superintendent, we 
see no reason to deviate from our holding in A.B. that employee retention is a discretionary function. "). 

79 West Virginia Division of Corrections v. Jividen, 2015 WL 1741483 at *4 (W. Va.) 
(memorandum)(" [W]e find the WVDOe is entitled to summary judgment with respect to the negligence 
claims, because the acts complained of constitute discretionary government functions, for which the 
WVDOe is entitled to qualified immunity."); R.fJ: v. Division ofCorrections, 20I5 WL 1741635 at *4 CW. 
Va.) (memorandum) ("As we found in A.B., we find here that 'the broad categories of training, 
supervision, and employee retention, as characterized by respondent, easily fall within the category of 
"discretionary" government functions.' "). 
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regarding the training of inmate workers and the staffing of prison workshops;80 the Regional Jail 

and Correctional Facility Authority's discretionary hiring, training, and supervision of a jail 

employee who allegedly sexually assaulted a prisoner;81 the DHHR's discretionary licensure, 

supervision, and regulation of a day rehabilitation center in which a disabled adult died after 

choking on a hot dog while at the center;82 a municipal police officer's discretionary manner of 

effectuating an arrest;83 the State Police's discretionary decisions regarding the investigation and 

arrest of persons charged with obstructionj84 a municipality's discretionary decision to deny 

80 Taylor p. Hill, 2014 WL 6607925 at *3 (W. Va.) (memorandum) ("Given the deference the law 
provides respondent in carrying out his duties, we find that the circuit court did not err in finding the 
allegations in petitioner's complaint insufficient to show a violation of a clearly established law or 
constitutional provision. "). 

81 A.B., supra at 514, 766 S.E.2d at 773 ("We believe that the broad categories of training, 
supervision, and employee retention, as characterized by respondent, easily fall within the category of 
'discretionary' governmental functions. ")j see also E.B. P. Regional Jail and Correctional Facility 
Authority, 2017 WL 383779 at *9 (W. Va.) ("We find no evidence in Cpl. Brewer's testimony suggesting 
that Respondent Delong or WVRJCFA officials deliberately placed her or other inmates in harm's way ... 
. Moreover, Respondent Delong testified that he had never been notified of sexual misconduct by a 
correctional officer in a hospital setting, nor had he been made aware of any allegation against the 
correctional officer that was assigned to guard petitioner during her hospitalization.") (memorandum). 

82 Payne, supra at 572-577, 746 S.E.2d at 563-568 ("[T]he determination as to how facilities under 
Title 64, Series 11 must operate and conduct their daily affairs and to what extent commensurate 
regulatory oversight for such operation and affairs falls on the DHHR and its subsidiary agencies lies 
entirely with the discretion of the Secretary of the DHHR. ... , [S]imply characterizing the regulatory 
power of the Secretary to revoke a license upon certain criteria as 'mandatory' does not strip the decision 
to invoke such power of its discretionary nature. To permit this action to proceed against the DHHR 
defendants on the basis of their discretionary licensing function would defeat the entire purpose of 
qualified immunity .... "). 

83 City o/Saint Albans v. Botkins, 228 W. Va. 393, 402, 719 S.E.2d 863,872 (2011)(" Ordering the 
group to the ground appears to be an appropriate law-enforcement effort to gain control of such an 
uncertain situation. Once Appellee refused to comply, a reasonable officer may have believed the refusal 
to be an attempt to obstruct the officer from performing an investigation to determine whether any 
criminal activity was involved. Moreover; using force as the method to obtain compliance with the order 
to lie flat on the ground so that the situation could be fairly assessed by law enforcement was not 
unreasonable in the circumstances confronted.") (footnote omitted). 

84 Jarvis P. State Police, 227 W. Va. 472, 482,711 S.E.2d 542, 552 (2010) ("[T]he complained of 
conduct of the appellants involve the appellants) investigation and arrests of the appellees [which] 
involves discretionary judgments, decisions, and actions ofthe appellants. "). 

24 



application for building permit;85 a DNR officer's discretionary removal of a firearm from the 

custody of a hunterj86 and the State Board ofInvestment's discretionary investment decisions;87 

Obviously, none of the foregoing involved, in the Circuit Court's vernacular, (( executive 

policy making decisions, ))88 and the Circuit Court clearly erred as a matter of law in restricting its 

qualified immunity analysis to the existence or non-existence of executive policy making 

decisions by the CPS worker in this case.89 

85 Hutchison v. City ofHuntington, 198 W. Va. 139, 156-157, 479 S.E.2d 649, 666-667 (1996) ("A 
careful and extensive review of the statutes and ordinances indicates, however, that the Planning 
Commission of the City of Huntington is vested with some discretion in determining whether to issue 
municipal building permits. "). 

86 Clark v. Dunn, 195 W. Va. 272, 278, 465 S.E.2d 374, 380 (1995) ("like the law enforcement 
officer in Goines v. James, supra, Officer Dunn was engaged in the performance of discretionary judgments 
and actions within the course of his authorized law enforcement duties. In performing those discretionary 
duties, Officer Dunn should not be faced with the choice of either inaction and dereliction of duty or 
'being mulcted in damages' for doing his duty.") (footnote omitted). 

87 Chase, supra at 366,424 S.E.2d at 601 ("There was no showing here that the Board members 
violated well established principles of law of which a reasonable public official would have known. 
Consequently, we affirm the circuit court's dismissal of Chase's third-party complaint. "). 

88 The phrase "executive policy making decisions" appears in no reported decision by this Court. 
The phrase "executive policy-making" appears in two cases in the following context: "With respect to 
the immunity of the State and its officials for matters falling outside the scope of judicial, legislative, or 
executive policy-making acts, the Court 'endorsed' the Chase Securities rule regarding a public official's 
personal, qualified immunity for discretionary judgments and functions which are neither in violation 
of a 'clearly established law' nor 'fraudulent, malicious, or otherwise oppressive.' Syl. Pt. 8, in part, 
Parkulo." A.B., supra at 505, 766 S.E.2d at 764 (emphasis supplied). See also Parkulo v. Board of 
Probation and Parole, 199 W. Va. 161, 483 S.E.2d 507 (1996). In other words, "qualified immunity" exists 
separate and apart from judicial, legislative, or executive immunity. But, unfortunately, the Circuit Court 
was operating under the mistaken assumption that unless a CPS worker's acts involved "executive policy 
making," qualified immunity did not exist. 

89 Much of the Circuit Court's order makes little sense. For example, the Circuit Court 
inexplicably states, "In its recent decisions ... ," and then goes on to discuss cases from 1987,1992, and 
1993, decided about a quarter century or more ago. [APP 000401] The Circuit Court then goes on to 
compare Chase involving "West Virginia's governor, treasurer and auditor" with Dunn involving what 
the Circuit Court describes as a "rank-and-file employee[ ]," but which involved a DNR officer. Id. 
Finally, contrary to its ultimate conclusion that "executive policy making" state actors are to be treated 
differently than "rank-and-file employees," the Circuit Court stated that "the Supreme Court extended 
the Chase Security rule to the State's rank-and-file employees." Id. 
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C. 	 THE CIRCUIT COURT ERRED IN RULING THAT W. VA. CODE § 49-6A-9(3)90 SUPPORTS 
A CAUSE OF ACTION AGAINST THE STATE OF WEST VIRGINIA WHEN AN 

INVESTIGATION IS ALLEGEDLY NOT "THOROUGH" ENOUGH, WHEN W. VA. CODE § 
49-2-802(H) EXPRESSLY PROVIDES, "No CHILD PROTECTIVE SERVICES CASEWORKER 
MAy BE HELD PERSONALLY LIABLE FOR ANY PROFESSIONAL DECISION OR ACTION ... 
ARRIVED AT IN THE PERFORMANCE OF HIS OR HER OFFICIAL DUTIES .... " 

In addition to erring by finding that there could be no defense of qualified immunity 

because the CPS worker's decisions were discretionary, the Circuit Court erred in concluding 

that because the statute requires a "thorough" investigation, an alleged violation of such statute 

could support Plaintiff's cause ofaction for wrongful death. 

Specifically, the Circuit Court reasoned as follows: 

Local CPS offices are charged with the responsibility of investigating allegations of 
child abuse and neglect pursuant to West Virginia Code § 49-6A-9(b)(3), which 
directs that each local child protective service office shall conduct a "thorough" 
investigation: 

upon notification of suspected child abuse or neglect, commence or 
cause to be commenced a thorough investigation of the report and 
the child's environment. As part of this process, within fourteen 
days there shall be a face-to-face interview with the child or 
children and the development of a protection plan, if necessary for 
the safety or health of the child, which may involve law 
enforcement officers or the court. (court emphasis added) ... 

* * * 
There is no question that the CPS policy gives workers substantial discretion 
when they conduct investigations. . . . And ultimately, the CPS worker and 
supervisor will make a decision at the end of the investigation as to whether the 
case should be closed or further action should be taken. These decisions and 
actions fall within the CPS workers' discretionary functions and they have 
qualified immunity against any alleged negligence in their exercise of the same. 

On the other hand, the CPS policy is intended to make sure that its investigations 
are "sufficiently thorough" under W. Va. Code § 49-6A-9(3).91 

90 W. Va. Code § 49-6A-9(c)(3) is now found at W. Va. Code § 49-2-B02(c)(3). 


91 [APP 000397, 000405] 
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In other words, even though the Circuit Court acknowledged that the manner in which a 

CPS worker conducts an investigation and makes decisions regarding how to proceed with the 

information gathering is discretionary, it nevertheless ruled that if a plaintiff alleges that the 

investigation was not "thorough" enough, that is sufficient to give rise to a genuine issue of 

material fact. The Circuit Court's reasoning is flawed in several respects. 

First, this ignores the fact that the following provision appears in the statute in the same 

section requiring a "thorough investigation": "No child protective services caseworker may be 

held personally liable for any professional decision or action taken pursuant to that decision 

in the performance of his or her official duties as set forth in this section or agency rules 

promulgated thereupon. "92 In other words, in the very same section of the Code where 

"thorough investigation" is referenced, the Legislature has expressly provided that the failure to 

conduct such "thorough investigation" cannot serve as the basis for civil liability except for 

"liability arising from the operation of a motor vehicle or for any loss caused by gross negligence, 

willful and wanton misconduct or intentional misconduct"93 of which there was neither an 

allegation nor evidence in this case. The Circuit Court resolved this patent inconsistency 

between holding, on the one hand, that the failure to conduct a "thorough investigation" could 

result in liability with the clear statutory language, on the other hand, that the failure to conduct a 

"thorough investigation" cannot result in liability in the absence of "gross negligence, willful and 

wanton misconduct or intentional misconduct," by simply ignoring it and never referencing the 

92 W. Va. Code § 49-2-802(h) (emphasis supplied). 


93Id. 
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statutory immunity provision in its order denying Petitioner's motion for summary judgment.94 

Plainly, the Circuit Court erred by ignoring the statutory immunity provision and, consequently, 

should have granted Petitioner's motion for summary judgment. 

Second, had the Circuit Court performed any analysis whatsoever of the statutory 

immunity provision appearing in the same section of the Code as the "thorough investigation" 

section, it would have held that the doctrines of ejusdem generis and noscitur a sociil5 requires that 

the general term "thorough investigation" be interpreted in the context of the specific 

admonition that "No child protective services caseworker may be held personally liable for any 

professional decision or action taken pursuant to that decision in the performance of his or her 

official duties as set forth in this section or agency rules promulgated thereupon" appearing 

almost immediately thereafter. In other words, the Legislature generally intended that CPS 

investigations be conducted thoroughly, but specifically directed that there be no liability for the 

failure to conduct a thorough investigation as long as the CPS worker is acted within the scope of 

his or her official duties. Had the Circuit Court followed the rules of construction applicable to 

94 At the summary judgment hearing, the Circuit Court appeared to be operating under the 
mistaken assumption that even if DHHR workers were entitled to statutory immunity, DHHR could 
nevertheless be held liable under theories of vicarious liability, respondeat superior, or master/servant. 
[APP 000474 - 000475] 

95 See SyI. pt. 3, Barr v. NCB Management Servicesy Inc., 227 W. Va. 507, 711 S.E.2d 577 (2011) 
«((It is a fundamental rule of construction that, in accordance with the maxim noscitur a sociis, the meaning 
of a word or phrase may be ascertained by reference to the meaning of other words or phrases with which 
it is associated. Language, although apparently general, may be limited in its operation or effect where it 
may be gathered from the intent and purpose of the statute that it was designed to apply only to certain 
persons or things, or was to operate only under certain conditions.") (quotation marks and citation 
omitted); Murray v. State Farm Fire & Cas. Co., 203 W. Va. 477, 485,509 S.E.2d 1, 9 (1998) (instructing 
that proper application of the construction canons of ejusdem generis and noscitur a sociis leads to the 
conclusion that 'in an ambiguous phrase mixing general words with specific words, the general words are 
not construed broadly but are restricted to a sense analogous to the specific words.' "); see also Jackson v. 
Belcher, 232 W. Va. 513,753 S.E.2d 11 (2013) (applying canons to immunity statute). 
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the "thorough investigation" limmunity statute, it should have granted Petitioner's motion for 

summary judgment. 

Finally, "To the extent that governmental acts or omissions which give rise to a cause of 

action fall within the category of discretionary functions," this Court has held, "a reviewing 

court must determine whether the plaintiff has demonstrated that such acts or omissions are in 

violation of clearly established statutory or constitutional rights or laws of which a reasonable 

person would have known or are otherwise fraudulent, malicious, or oppressive in accordance 

with State P. Chase SecuritiesJ Inc., 188 W. Va. 356, 424 S.E.2d 591 (1992). In absence of such a 

showing, both the State and its officials or employees charged with such acts or omissions are 

immune from liability."96 Obviously, ~s many courts have held, failing to perform a discretionary 

investigatory function more "thoroughly" cannot give rise to liability.97 

96 SyI. pt. 11, A.B., supra. 

97 See, e.g., Davis v. City ofAtlanta, 582 Fed. Appx. 860, 861 (11th Cir. 2014) ("Mter thorough 
review, we agree with the district court that, although Wolford could have conducted a more thorough 
investigation at the scene, the investigation was not so deficient as to deprive Wolford of qualified 
immunity. Wolford is entitled to qualified immunity from suit ifhe had 'arguable probable cause' for the 
arrest.") (emphasis supplied); Rushingv. Parker, 599 F.3d 1263, 1268 (11th Cir. 2010) ("[W]hile Mincey 
could have conducted a more thorough investigation by using the perpetrator's address and phone 
number from the roofing contract in order to confirm his identity, it was reasonable for him to assume that 
the Plaintiff was the perpetrator.") (emphasis supplied); Clark v. Powe, 2012 WL 10504 (N.D. Ill.) ("Even 
assuming arguendo that Bacon did not conduct a thorough investigation, he would be immune from suit 
under the qualified immunity of a public employee carrying out his law enforcement duties .... There is 
no evidence in the record to support even an inference that Bacon's failure to interview individuals named 
by plaintiffs as potentially involved or failing to request the cell phone tower records for Powe's phone 
constituted willful and wanton conduct. Accordingly, Bacon's motion is granted.") (emphasis supplied); 
Simley v. City of Ferndale, 181 F.3d 103. at *4 (6th Cir. 1999) ("This leads us to Mr. Simley's main 
argument: that the arresting officers are not entitled to qualified immunity because they should have 
performed a more thorough investigation. Our task, however, is not to determine whether the officers 
could have done a better job of investigating. We need only determine whether the arresting officers' 
conclusion was reasonable, albeit mistaken .... Having concluded that a reasonable officer could have 
believed that there was probable cause to arrest, we need go no further. The entry of summary judgment 
in favor of the arresting officers was proper.") (emphasis supplied); Davis v. City ofAtlanta, 2014 WL 
2574549 at *3 (N.D. Ga.) ("Despite the findings of the APD investigation that Officer Wolford could 
have conducted a more thorough investigation, the Court concludes that Officer Wolford's 
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Accordingly, the Circuit Court clearly erred in ruling that the same statute which grants 

express immunity to those conducting child abuse and/or negligent investigations also imposes 

civil liability where such investigations are not "thorough" enough. 

D. 	 THE CIRCUIT COURT ERRED IN RULING THAT INTERIM CHILD PROTECTIVE SERVICES 

GUIDELINES WHICH HAD NOT BEEN ADOPTED BY THE LEGISLATURE ARE 
"CONSTITUTIONAL LAWS" OR CREATE "CONSTITUTIONAL RIGHTS" FOR WHICH 

THE STATE CAN BE HELD LIABLE 

Despite the Circuit Court's acknowledgement that the CPS guidelines relied upon by the 

Plaintiff were only "interim, "98 it nevertheless erroneously held that "the CPS Policy was 

adopted by DHHR to implement and carry out the duties and responsibilities imposed upon the 

state agency by statute, and therefore has the full effect and force oflaw. ))99 One of the erroneous 

justifications offered by the Circuit Court for holding that interim guidelines being used in a few 

counties had the force and effect of law was that "The Social Service Manual is incorporated by 

reference as a legislative rule by W. Va. C.S.R. § 78-5-2 (eff. July I, 1986)." 100 Finally, the Circuit 

Court erroneously held, "Mandatory requirements for investigations conducted pursuant to W. 

Va. Code § 49-6A-9(3), and the CPS Policy are clearly established statutory or constitutional 

rights or laws of which a reasonable CPS worker or supervisor would have known." 101 

investigation was not so deficient as to deprive him of qualified immunity.") (emphasis supplied); 
McCormick v. Peterson, 2008 WL 5102896 at *5 n.5 (M.D. Ga.) ("The Court recognizes that Defendant 
was reprimanded for his failure to sufficiently investigate the incident at issue in this case. . . . 
However, the Court concludes that while Defendant arguably could have conducted a more thorough 
investigation, the quality ofhis investigation does not deprive him of qualified immunity. "). 

98 [APP 000404] 

99 rd. 
100 Id. 

101 [APP 000406] 
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First, in Davis v. Scherer, 468 U.S. 183, 194-195 (1984), the United States Supreme Court 

rejected the argument that the alleged violation of administrative rules and regulations is 

sufficient to defeat the assertion ofqualified immunity: 

Even before Harlow, our cases had made clear that, under the "objective" 
component of the good-faith immunity test, "an official would not be held liable in 
damages under § 1983 unless the constitutional right he was alleged to have 
violated was 'clearly established' at the time of the violation." Butz v. Economou, 
438 U.S., at 498, 98 S. Ct., at 2906 (emphasis added); accord, Procunier v. 
Navarette, 434 U.S. 555, 562, 98 S. Ct. 855, 859, 55 L.Ed.2d 24 (1978). Officials 
sued for constitutional violations do not lose their qualified immunity merely 
because their conduct violates some statutory or administrative provision .... 

The qualified immunity doctrine recognizes that officials can act without fear of 
harassing litigation only if they reasonably can anticipate when their conduct may 
give rise to liability for damages and only if unjustified lawsuits are quickly 
terminated. See Butz v. &onomou, supra, 438 U.S., at 506-507, 98 S. Ct., at 2910
2911; Harlow v. Fitzgerald, supra, 457 U.S., at 814, 818-819, 102 S. Ct., at 2737, 
2738-2739. Yet, under appellee's submission, officials would be liable in an 
indeterminate amount for violation of any constitutional right -one that was not 
clearly defined or perhaps not even foreshadowed at the time of the alleged 
violation-merely because their official conduct also violated some statute or 
regulation. And, in § 1983 suits, the issue whether an official enjoyed qualified 
immunity then might depend upon the meaning or purpose of a state 
administrative regulation, questions that federal judges often may be unable to 
resolve on summary judgment. 102 

Although Davis was decided within the context of a federal Section 1983, its analysis has 

also been applied in the context of state court litigation. 103 

102 See also Griffin v. Hickenlooper, 2012 WL 1144810 at *3 (D. Colo.) ("A violation of a prison 
regulation is insufficient to state a constitutional claim under § 1983. ")j Gudenas v. Cervenik, 2011 WL 
4436660 at *3 (N.D. Ohio) ("An alleged violation of a state or municipal administrative regulation on its 
own does not provide a cause of action under Section 1983, nor does it enter into the qualified immunity 
analysis. ")j Hovater v. Robinson, 1 F.3d 1063, 1068 n. 4 (10th Cir. 1993) ("failure to adhere to 
administrative regulations does not equate to a constitutional violation"); Gaines v. Stenseng, 292 F.3d 
1222, 1225 (10th Cir. 2002) (" [t]o the extent [plaintiff] seeks relief for alleged violations of state statutes 
and prison regulations, ... he has stated no cognizable claim under § 1983") (citations omitted). 

103 Junior v. Reed, 693 So. 2d 586, 591-592 (Fla. Ct. App. 1997) ("The Reeds alleged that 
Commissioner Junior violated a state statute regulating cemeteries, but this, too, is insufficient to establish 
the kind of violation to which the Supreme Court was referring in Harlow v. Fitzgerald. When the Court 
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Second, although the CPS forms relied upon by Plaintiff are clearly" marked "Revised 

07/08/2010» 104 and the Circuit Court itself correctly referenced the "Social Service Manual 

used by CPS in 2010,» 105 the Circuit Court inexplicably held that because of a legislative rule 

effective on "July I, 1986," fourteen years earlier, the CPS policies constituted legislative rules. 

The Circuit Court correctly held that, "A regulation that is ... approved by the Legislature is a 

'legislative rule' as defined by the State Administrative Procedures Act, W. Va. Code, 29A-1

2(d), and such a legislative rule has the force and effect of law." 106 But, a Legislature in 1986 

obviously did not approve interim guidelines promulgated fourteen years later in 2010 and the 

reliance upon a 1986 legislative act to approve 2010 interim guidelines was simply wrong. 

An administrative agency's interim guidelines or policies obviously do not create 

"constitutional" rights. Rather, "constitutional" rights must have their source m 

"constitutions." The Circuit Court in this case cited no authority for the proposition that an 

used the phrase "clearly established statutory or constitutional rights" in Harlow, it was speaking of rights 
under federal statutes and the federal constitution. 457 U.S. at 818, 102 S. Ct. at 2738. This point was 
clarified by the Court's holding in Davis v. Scherer, 468 U.S. 183,104 S. Ct. 3012, 82 L.Ed.2d 139 (1984), 
that a violation of state law or a state administrative regulation does not strip a public official of qualified 
immunity. The fact that a defendant's conduct violated state law, even a clearly established state law, does 
not remove the immunity. Robison v. Via, 821 F.2d 913 (2d Cir. 1987); Deane v. Dunbar, 777 F.2d 871 (2d 
Cir. 1985)."); Hafner v. Delano, 520 N.W.2d 587, 594 (S.D. 1994) ("Nor do Nurse Armfield's alleged 
failures to follow policy manuals and preserve prisoner 'kites' (request slips) amount to deliberate 
indifference to a serious medical need. It is settled law that officials sued for constitutional violations do 
not lose qualified immunity simply because their conduct violates some state regulation or administrative 
regulation. Davis v. Scherer, 468 U.S. 183,104 S. Ct. 3012, 82 L.Ed.2d 139 (1984); Culbreath v. Block, 799 
F.2d 1248 (8th Cir. 1986); Popham v. City o/Talladega, 742 F. Supp. 1504, 1511 (N.D. Ala. 1989), aff'd 908 
F.2d 1561 (nth Cir. 1990). "); Durso v. Taylor, 624 A.2d 449, 453 (D.C. Ct. App. 1993) ("Officials do not 
lose this qualified immunity merely because their conduct violates some statutory or administrative 
rule. "); 

104 [APP 000146 - 000153] 

105 [APP 000404 (at n. 5)] 

106 [APP 000404] (Citing SyI. pt. 5, Smith v. West Virginia Human Rights Commission, 216 W. Va. 
2,602 S.E.2d 445 (2004)). 
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agency's interim guidelines and policies create "constitutional)) rights the violation of which 

defeat the assertion ofqualified immunity and Petitioner has been unable to locate such authority. 

Accordingly, Petitioner respectfully submits that the Circuit Court's order should be 

reversed and the case remanded for an award of judgment to Petitioner. 

E. 	 THE CIRCUIT COURT ERRED IN FAILING TO GRANT SUMMARY JUDGMENT TO THE 

STATE IN A SUIT FOR THE ALLEGED FAILURE TO CONDUCT A "THOROUGH" 

INVESTIGATION OF REpORTS BY A NON-CUSTODIAL PARENT THAT A CUSTODIAL 

PARENT'S SUBSTANCE ADDICTION PLACED A CHILD IN DANGER WHERE THERE IS NO 

RECORD EVIDENCE THAT THERE WAS A VIOLATION OF ANY CLEARLy-ESTABLISHED 

RIGHT IN THE DISCRETIONARY INVESTIGATION AND DISPOSITION OF THE REpORT 

THAT PROXIMATELY CAUSED THE CHILD'S DEATH 

The Circuit Court's errors are apparent not only in its order denying DHHR's motion for 

summary judgment, but in its observations at the summary judgment hearing. 

First, the Circuit Court erred in holding that because the only statute relied upon by 

Plaintiff requires a "thorough)) investigation, evidence that an investigation is not "thorough)) 

enough is sufficient to defeat the assertion of qualified immunity: "Is there a dispute that that 

statute 	was in effect at the top [sic] of the child's death?"I07 The term "clearly established 

statutory or constitutional rights or laws" does not mean a general statute using a term such as 

"thorough." 108 For example, even though a law enforcement officer has a duty to investigate 

107 [APP 000468 - 000469] 

108 See, e.g., W. Va. Code § 17-5-7 ("It shall be the duty of such physician to make thorough 
investigations of the sanitary conditions of such camps ...."); W. Va. Code § 17-10-16 ("No claim shall 
be paid by the county court until a thorough investigation of its validity has been made. "); W. Va. Code § 
29-22C-5 ("Prior to his or her appointment, each applicant for a position shall provide his or her 
fingerprints and shall undergo a thorough background investigation. "); W. Va. Code § 29-25-4 (" Prior to 
his or her appointment, each staff person shall undergo a thorough background investigation, including 
fingerprinting and a check of criminal records."); W. Va. Code § 49-2-205 ("The department shall 
conduct a thorough investigation of the contractors utilized by the department pursuant to this article."); 
W. Va. Code § 17-17-7 ("and to this end the court shall appoint a competent engineer to make a thorough 
investigation and estimate of the cost of such improvement"); W. Va. Code § 29-22-6 ("shall favorably 
pass a thorough background investigation prior to appointment"); W. Va. Code § 15-1E-32(a) ("No 
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reports of criminal activity, this Court has observed, "A policeman's lot is not so unhappy that 

he must choose between being charged with dereliction of duty if he does not arrest when he has 

probable cause, and being mulcted in damages if he does." 109 Likewise, in this case, based upon 

the available evidence, the DHHR was just as likely to be sued if it had removed the children 

from the home where there was nothing indicating they were in imminent peril as it was when it 

determined they were not. This is the very essence ofthe doctrine of qualified immunity. 

Second, the Circuit Court erred in holding that although the guidelines relied upon by 

Plaintiff were only effective "in Pilot Counties" and were "interim," because they were 

"adopted in furtherance of accomplishing or meeting that statutory requirement" for a 

"thorough investigation," "how wou~d that not fall under a statutory requirement or duty?)))10 

Obviously, guidelines applicable in only a few counties on an interim basis are not clearly

established rights of which a reasonable CPS worker should have known and cannot provide a 

basis for the rejection of a qualified immunity defense. For example, in Nichols v. Maynard, 2006 

WL 3161488 at *3 (11th Cir.), the Eleventh Circuit reversed a district court's denial ofa motion to 

dismiss on qualified immunity grounds a suit against Florida child care workers who violated 

agency guidelines when they placed one foster child who had been the victim of sexual abuse in 

the same home with another foster child noting that, "the fact that Defendants may have violated 

some DCF guidelines does not establish that Defendants were deliberately indifferent to SMN's 

charge or specification may be referred to a general court-martial for trial until a thorough and impartial 
investigation of all the matters set forth therein has been made. "). 

109 Syl., in part, Bennettv. Coffman, 178 W. Va. 500, 361 S.E.2d 465 (1987). 

110 [APP 000470] 
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right to safety. As a matter of law, allegations that defendants violated DCF guidelines do not 

support a claim for damages under § 1983.)) III 

Third, none of the alleged deficiencies identified by the Circuit Court- the failure of the 

CPS Worker to contact "collateral sources; l) the failure of the CPS Worker to contact her 

supervisor within 24 hours of contaCt with the child; and the failure of DHHR to assign a 

supervisor until two weeks after the interview when the first supervisor disqualified herself 

constituted violations of clearly established constitutional or statutory rights of which those 

\ll See also Groh v. Ramirez, 540 U.S. 551, 564 n. 7 (2004) (noting that, standing alone, an official 
is not "deprived of qualified immunity whenever he violates an internal guideline"); Cal/wood v. Phenix 
City) Alabama, 2016 WL 6661158 at *17 (M.D. Ala.) ("Even if Jones could be held liable for a 
constitutional violation based on this evidence, he is entitled to qualified immunity because there is no 
clearly-established law that violation of Taser-use guidelines is synonymous with a constitutional 
violation."); Camacho v. City of EI Paso) Texas, 2016 WL 3519662 (W.O. Tex.) ("Qualified immunity 
protects a government official's performance of discretionary functions from civil liability when the 
official's conduct has not violated clearly established federal statutory or constitutional rights of which a 
reasonable person would have been aware, even if the defendant's alleged conduct violated other 
standards such as internal guidelines ...."); Perach v. Lee, 2009 WL 3190414 at *7 (E.D. Mich.) 
("Although Perach argues that the Ann Arbor Police Department's internal guidelines prohibit the use of 
a taser on a suspected misdemeanant, 'the violation of established procedure alone is insufficient to 
overcome a qualified immunity claim.''') (citation omitted); Olson v. Sherburne County, 2009 WL 1766619 
at *7 (D. Minn.) ("Because Plaintiff fails to explain how Coolidge's alleged violation of jail policies also 
violated the Constitution, the Court concludes that Coolidge is entitled to summary judgment on 
Plaintiff's Eighth Amendment claims based on Coolidge's alleged violations of jail policies. "); McCartor v. 
City ofKent, 2005 WL 2600421 at *8 (W.O. Wash.) ("Even if Officer Eades had violated departmental 
policy, police department guidelines do not create a constitutional right or have any bearing on the 
qualified immunity analysis. "); Ray v. Foltz, 370 F.3d 1079, 1085 (11th Cir. 2004) ("Allegations offailure 
to follow state policies and procedures, however, do not support a claim for damages, such as the Rays' ... 
Where damages are sought, more must be shown than negligent failure to follow Department guidelines 
and procedures. The Rays must be able to allege that the defendants had actual knowledge that R.M. was 
being abused (or at substantial risk of being abused) or that they deliberately chose not to learn of the 
abuse."); Bradley v. United States, 164 F. Supp. 2d 437,452 (D. N.). 2001) ("If a reasonably well-trained 
officer in the defendant's situation would not have known that his or her conduct violated someone's 
constitutional rights, the defendant is entitled to qualified immunity, regardless of whether their conduct 
violated other internal guidelines, ethical principles, regulations or statutes. "); Bolanos v. Bain, 696 So. 2d 
478, 484-485 (Fla. Ct. App. 1997) ('" While the unfortunate incident that gave rise to this lawsuit would 
not have occurred if [the officer] had followed the department's guidelines, police department guidelines 
do not create a constitutional right ... A public official does not lose his qualified immunity merely because 
his conduct violates some statutory or administrative provision.''') (citation omitted); Edwards v. Baer, 
863 F.2d 606,608 (8th Cir. 1988) (" [P]olice department guidelines do not create a constitutional right. "). 
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involved should have known. Rather, the number and timing of interviews of "collateral 

sources" and the level of involvement of supervisory personnel are matters of discretion just like 

in other cases in which this Court has found the existence of qualified immunity.112 Moreover, 

the items identified by the Circuit Court were not actually "failures" as (1) the CPS Worker 

attempted to contact collateral sources prior to the child's death; (2) the CPS Worker attempted 

to contact her supervisor, but her supervisor had disqualified herself; and (3) a supervisor was 

immediately assigned, but a disqualification intervened. 

Finally and most importantly, there is no record evidence that if the CPS Worker had 

been able to contact additional collateral resources; if the CPS Worker had contacted a non

disqualified supervisor within 24 hours of contact with the child; or if a replacement supervisor 

had been immediately assigned upon disqualification of the first supervisor that anything relative 

to the investigation or resolution of Plaintiff's reports would have changed as there is no record 

evidence that the criteria for removing the child from the grandmother's home would have been 

satisfied. Even if the alleged failures of the CPS Worker and DHHR were sufficient to defeat the 

qualified immunity defense, which they clearly are not, because there is no record evidence that 

they proximately caused the child's death, the Circuit Court should have granted Petitioner's 

motion for summary judgment. ll3 Obviously, the identification of interim guidelines or policies 

112 See supra notes 75-86. 

113 See Enyart 11. Ohio Dept. ofRehabilitation and Correction, 2016 WL 5791670 (S.D. Ohio) (failure 
to assert that violation of clearly-established rights proximately resulted in harm rendered Section 1983 
complaint deficient on issue of causation); J.B.F. 11. Kentucky Department ofEducation, 2016 WL 3167546 
at *12 (E.D. Ky.) ("Accordingly, public officials are generally not liable for 'bad guesses in gray areas.' 
Caneyville Volunteer Fire Dep't, 286 S.W.3d at 810. Thus, 'in order to charge liability, a complainant may 
not merely allege injury, but must point to a causally related [v]iolation of a constitutional, statutory, or 
other clearly established right, or produce some proof that the action was not in good faith[.]' Id. (internal 
quotation marks and citations removed); see also id. ('[A] judgment call by a fire chief as to how, with 
what assistance, and in what manner to extinguish a fire is the very definition of a discretionary act. '). "); 
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allegedly violated is insufficient without any evidence that such violation caused the harm at issue 

to defeat the assertion of qualified immunity and the Circuit Court clearly erred in denying 

Petitioner's motion for summary judgment. 

VI. CONCLUSION 

WHEREFORE, Petitioner, Michael J. Lewis, in his capacity as Secretary of the West 

Virginia Department of Health and Human Resources, respectfully requests that the order 

denying his motion for summary judgment be REVERSED and this case be REMANDED to the 

Circuit Court ofKanawha County with directions that JUDGMENT be entered in his favor. 

MICHAEL J. LEWIS, in his capacity as 
Secretary of the West Virginia 
Department of Health and Human 
Resources 

By Counsel 

Roberson v. McDonald Transit Associates) Inc., 2015 WL 7433341 at *10 (N.D. Miss.) ("Despite the Plaintiff 
having made conclusory allegations with regards to the Mayor, namely that he routinely quashes his 
opponents and conspired with others to injure the Plaintiff, these conclusory allegations do not suffice to 
adequately plead a claim against the Mayor in his individual capacity or even remotely satisfy Plaintiff's 
burden, as explained in Kovacic v. Villarreal, 628 F.3d 209,212-14 (5th Cir. 2010), to overcome a qualified 
immunity defense by showing that the mayor violated a clearly established constitutional right of the 
Plaintiff and this violation caused his alleged injuries on July 30,2013. "); Khansari v. City o/Houston, 2015 
WL 6550832 at *10 (S.D. Tex.) ("Even assuming that these five defendants surrounded Corey Khansari 
with weapons drawn before Rutherford deployed his taser, plaintiffs have not argued that the act of 
surrounding Corey with weapons drawn constitutes a use of force that violated a clearly established 
constitutional right, that their use of force was excessive, objectively unreasonable under the 
circumstances, or the proximate cause of any injury. See Gonzales v. Flanagan, 102 F. App'x 404 (5th Cir. 
2004) (per curiam) (officer's brandishing her weapon did not cause any injury to plaintiff and did not 
amount to excessive force) (citing Hinojosa v. City o/Terrell) Texas, 834 F.2d 1223, 1229-30 (5th Cir. 1988) 
(show offorce by gun-pointing is not constitutionally excessive force; fear alone caused as result of officer 
pointing gun at the plaintiff did not rise to the type of injury compensable under § 1983». "). 
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