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THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

ERIC GILLISPIE, Administrator of the 
Estate of RAYNNA REA BOGGS, 

Plaintiff, 

v. 

MICHAEL J. LEWIS, in his capacity as 
Secretary of the West Virginia Department 
Of Health and Human Resources, 

Defendant, 

and 

MICHAEL J. LEWIS, in his capacity as 
Secretary of the West Virginia Department 
Of Health and Human Resources, 

Third-Party Plaintiff, 

v. 

LESLIE ERIN BOGGS and 
DONNA BOGGS, and 
ERIC GILLISPIE, individually, 

Third-Party Defendants. 
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Civil Action No.: 12-C-697 
Judge Carrie Webster 

ORDER DENYING DEFENDANT MICHAEL J. LEWIS' 

MOTION FOR SUMMARY JUDGMENT 


On a prior day, the parties appeared for oral argument on Defendant Michael J. Lewis's 

Motion for Summary Judgment. Charles Johnstone and Madeline George, Esquire, appeared on 

behalf of Plaintiff Eric Gillispie, Administrator of the Estate of Raynna Boggs. Paul Saluja, 

Esquire, appeared in defense of the Third Party claim against Gillispie. Nora C. Currens and 

Lauren P. Scott, Esquire, appeared on behalf of DefendantlThird-Party Plaintiff Michael J. 

Lewis, in his capacity as Secretary of the West Virginia Department of Health and Human 

Resources (hereinafter "DHHR"). Jesse Forbes, Esquire, the court-appointed guardian for Third

Party Defendant Leslie Boggs, who is incarcerated, appeared on her behalf 

This civil action is a wrongful death case filed by the Plaintiff, Eric Gillespie, in his 

capacity as Administrator of the Estate of R.B., his infant child. Gillespie alleges that CPS 

violated mandatory duties imposed by statute and departmental policy during its investigation 

into allegations that his daughter, R.B., was in danger and her personal safety at risk due alleged 

drug use/abuse by her mother, Leslie Boggs, with whom R.B. resided prior to and on the day of 



her death on May 10, 2010. Gillespie asserts that as a proximate result of Defendant's 

violations, his daughter was killed by her mother (Leslie Boggs), "who, in a drunken state, rolled 

over and suffocated the child." 

In its Motion for Summary Judgment, the Defendant asserts that it is immune from 

liability because the conduct of their employees and the decisions made by them during the 

course of the investigation was discretionary. Defendant further asserts that the Gillespie has 

failed to demonstrate any clearly established statutory right violated by the Defendant during its 

investigation. 

Upon careful review of the pleadings in this case, the Motion, Response and Reply, and 

upon arguments of counsel, the Court DENIES the Motion. The Court offers the following 

findings of fact and conclusions of law in support thereof. 

FINDINGS OF FACT 

1. On April 19, 2010, Gillespie contacted Child Protective Services regarding 

concerns that he had about the safety and welfare of his infant daughter, R.B., who resided with 

her mother, Leslie Boggs, at a residence in South Charleston, West Virginia. Gillespie reported 

that Boggs was currently abusing drugs and alcohol, had been in a rehabilitation center for her 

substance abuse, and was currently a patient at the Charleston Treatment Center. He also stated 

that Boggs also had another infant child, lB., who Boggs was unable or unwilling to raise. 

According to Gillespie, Boggs' former and/or current boyfriend, Andrew Myers, was a known 

drug dealer and felon who had been convicted of domestic violence against Boggs. He also 

reported that Myers was with Boggs during an incident two weeks earlier involving a fire at 

Boggs' residence, and that Boggs was intoxicated at the time of the fire. 

2. The referral was assigned to Erica Garcia, a CPS social worker employed by 

DHHR. Due to the nature of the allegations (i.e. drug and alcohol abuse), DHHR's policy 

required a twenty-four (24) hour response time. 

3. At the time of the incident giving rise to this action, Leslie Boggs resided with her 

mother. Donna Boggs, who assisted her daughter with R.B. and had legal custody of Leslie's 

other child, J.B. 

4. On April 20, 2010, Garcia traaveled to South Charleston to conduct a home visist 

with R.B. and interview Leslie Boggs about the allegations made by Gillespie. However, when 
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Garcia arrived, two women, whom Garcia later confirmed were Leslie and Donna Boggs, were 

leaving the residence. Garcia approached them to identify herself and to state the reason for her 

visit, but both women reportedly denied being Leslie Boggs so Garcia left her contact 

information with them. A few hours later, Donna Boggs telephoned Garcia to state that she and 

Leslie Boggs were the women Garcia had seen at the home, and a meeting was set on April 22, 

2010. 

5. On April 22, 2010, Garcia and Sarah Flowers ("Flowers"), another CPS case 

worker, met with Leslie and Donna Boggs at Boggs' home. Garcia interviewed Leslie Boggs, 

followed by a separate interview with Donna Boggs and J.8. After the separate interviews, all of 

the individuals met together. The entire encounter reportedly lasted fifteen to twenty minutes. 

6. After the initial interviews, Garcia completed a Family Functioning Assessment 

("FFA") and Present Danger Assessment ("PDA") in which she noted that the workers found no 

present dangers to the children in the Boggs' home. The record doesn't indicate whether CPS 

conducted a physical inspection of the home during the visit. 

7. On April 23, 2010, one day after CPS's initial interview, Gillispie and 1.B.'s 

father, Travis Reed ("Reed"), were involved in an altercation at Donna Boggs' home. Gillispie 

reported the incident to CPS and described Leslie Boggs as "yelling, screaming and cussing" in 

the presence of R.B. and J.B. Gillispie also reported that Reed had a history of physical violence 

towards Boggs. A CPS worker entered information about the incident in the SAMS model and 

Garcia learned of the incident around that time.' 

8. At deposition, Garcia was questioned about CPS's policy and procedures 

regarding the handling of child neglect/abuse complaints. Garcia admitted that it would have 

been important to interview Myers and Reed as "collateral contacts." She explained that she did 

not contact them because she didn't have adequate contact information. The record does not 

indicate whether Garcia made any effort to obtain it. 

9. Garcia admitted in her deposition that she did not attempt to contact any 

individuals at the Charleston Treatment Center because she didn't know whether Leslie Boggs 

had signed a release allowing her to do so. There is also no evidence that Garcia or anyone else 

at DHHR asked for Boggs to execute a release. 

The record is not clear what, if anything, CPS did in response to Gillespie's second complaint. 
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10. Garcia also admitted in her deposition that she did not speak with a CPS 

supervisor within twenty four hours of either her initial contact with Leslie and Donna Boggs on 

April 20 or her interviews with Leslie and Donna Boggs on April 22. 

II. According to the FFA and the PDA, as well as deposition testimony, Garcia first 

discussed the case with her supervisor, Pamela Ingram ("Ingram"), on May 6, 2010, seventeen 

days after the initial case referral. Ingram concurred with Garcia's assessment that no present 

dangers were observed in the home on April 22, 2010, and approved the PDA. 

12. At her deposition, Ingram testified that Garcia should have attempted to interview 

Myers and Reed and obtain information from the Charleston Treatment Center. Nevertheless, in 

their meeting, Ingram did not instruct Garcia to follow up with regard to either issue. No further 

investigation was conducted by CPS prior to R.B.'s death four days later. 

13. R.B. died in the early hours of May 10, 2010. Although Leslie Boggs initially 

told police that R.B. was alive and awake that morning at around 9:00 a.m., she later admitted 

that she had consumed alcohol, Xanax and Zoloft on the night R.B. died and rolled on top of her 

as they slept, resulting in R.B.'s death by asphyxiation. Boggs later pled guilty to child neglect 

resulting in death and was sentenced to prison for the offense. 

STATUTORY REOUIREMENTS FOR CHILD ABUSE AND NEGLECT INVESTIGATIONS 

14. Local CPS offices are charged with the responsibility of investigating allegations 

of child abuse and neglect pursuant to West Virginia Code § 49-6A-9(b)(3), which directs that 

each local child protective service office shall conduct a "thorough" investigation: 

upon notification of suspected child abuse or neglect, commence or 
cause to be commenced a thorougb investigation of the report and 
the child's environment. As part of this process, within fourteen 
days there shall be a face-to-face interview with the child or 
children and the development of a protection plan, if necessary for 
the safety or health of the child, which may involve law
enforcement officers or the court. (court emphasis added).2 

15. In furtherance of this mandatory duty to conduct a "thorough" investigation, the 

DHHR established and implemented an interim Child Protective Services Policy for WV Safety 

Assessment and Management System Pilot Counties ("CPS Policy") in 2009. The CPS Policy is 

12 However, in circumstances like the one described herein, CPS is required to conduct a face to face interview 
within 24 hours after receipt of the complaint or call. 
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a comprehensive and detailed document, which provides, in pertinent part, that following receipt 

of a report of child abuse or neglect, the local CPS office must conduct a mandatory 

investigation, identified in the Policy as a "Family Functioning Assessment." ("FFA") (CPS 

Policy, § 4.1, el. seq.) 

16. At issue in the case sub judice are the following Policy provisions: 

The CPS Social Worker must make every effort to constructively engage 
children, caregivers, and other persons involved with and knowledgeable 
of the circumstances surrounding the information within the CPS Intake 
Assessment as well as additional information that may be learned during 
the Family Functioning Assessment. (CPS Policy, § 4.6.) 

Detailed information must be collected through interviews, observations, 
and written materials provided by knowledgeable individuals. The CPS 
Social Worker must conduct sufficient numbers of interviews of 
sufficient length and effort necessary to assure that due diligence is 
demonstrated and sufficient information is collected to assess threats of 
serious harm and determine if the children are abused or neglected. The 
social worker must conduct interviews with all parents and caregivers, 
children and other adults residing in the home, persons allegedly 
responsible for abuse/neglect/threats of serious harm, and collaterals. 
(ld.) 

Collaterals are any third party (e.g. friends, neighbors, relatives or 
professionals) with information about the alleged abuse/neglect and risk 
of serious harm to the child. . .. All individuals known to have first
hand knowledge of the allegations must be contacted." (CPS Policy, § 
4.6.4.) 

[The CPS Social Worker must] consult with the CPS Social Worker 
Supervisor within 24 hours of contact with the identified child unless a 
present danger is identified. (CPS Policy §4.4.) 

17. The CPS Policy also requires that CPS Social Worker Supervisors perform the 

following actions: 

Review the Family Functioning Assessment as well as any safety 
plans for thoroughness and completeness. 

Review the procedure followed by the worker in completing the 
Family Functioning Assessment. 

Review whether information is sufficient to make necessary 
decisions .... 
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Review whether necessary information was obtained from 
collaterals. 

Review whether the contacts are documented appropriately In 

order to show due diligence in collecting information .... 

J8. If the FFA or safety plan is unsatisfactory for any reason, the supervisor will: 

Meet with the worker to discuss the areas that need 
improvement. 

Provide or arrange for any assistance that the worker needs to 
make the requested improvements. 

Assure that the improvements are made, prior to approving the 
Family Functioning Assessment and Safety Plan. 

(CPS Policy, § 4.20.) 

19. The CPS Policy is integrated with a computer based case management program called the 

Safety Assessment and Management System. ("SAMS"). This program anticipates that the CPS social 

worker will follow the CPS Policy to gather the information required during the process of completing the 

FFA. The social worker will then enter that information into SAMS. The SAMS program requires the 

completion of three forms during the Family Functioning Assessment: (J) an Initial Assessment and 

Safety Evaluation Worksheet; (2) a Family Functioning Assessment form; and (3) a Present Danger 

Assessment ("PDA "). 

STANDARD OF REVIEW 

A motion for summary judgment should be granted when it is clear that there is no genuine issue 

of material fact to be tried and inquiry concerning the facts is not desirable to clarifY the application of the 

law. Aetna Casualty and Surety Co. v. Fed. Ins. Co. ofN.Y., 148 W.Va. 160, 170-71, 133 S.E.2d 770, 

777 (1963). "A party is not entitled to summary judgment unless the facts established show a right to 

judgment with such clarity as to leave no room for controversy and show affirmatively that the adverse 

party cannot prevail under any circumstances." Id. at 172. 

The circuit court's function at the summary judgment stage is not "to weigh the evidence and 

determine the truth of the matter but to determine whether there is a genuine issue for trial" (Williams v. 

Precision Coil, 194 W.Va. 52,459 S.E.2d 329 (1995) citing Anderson v. Liberty Lobby. Inc., 477 U.S. 

242,249, 106 S.Ct. 2505, 2511 (1986); in doing so, the Court "must draw any permissible inference from 

the underlying facts in the light most favorable to the party opposing the motion." Pui11ler v. Peavy, 192 

W.Va. 189, 192,451 S.E.2d 755 (1994). "A party who moves for summary judgment has the burden of 
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showing that there is no genuine issue of fact and any doubt as to the existence of such issue is resolved 

against the movant for such judgment." Id. Ultimately, "fa] motion for summary judgment must be 

denied if varying inferences may be drawn from evidence accepted as true." Aelna Casualty and Surety 

Co.. 148 W.Va. at 171. 

The ultimate determination of whether qualified or statutory immunity bars a civil action is one of 

law for the court to detennine. Therefore, unless there is a bona fide dispute as to the foundational or 

historical facts that underlie the immunity detennination, the ultimate questions of statutory or qualified 

immunity are ripe for summary disposition. Syl. Pt. I, Hutchison v. City ofHunlinglon, 198 W. Va. 139, 

479 S.E.2d 649 (1996). 

DISCUSSION 

In its Motion for Summary Judgment, the Defendant asserts that it is immune from liability 

because the conduct of their employees and the decisions made by them during the course of the 

investigation was discretionary. Defendant further asserts that Gillespie has failed to demonstrate any 

clearly established statutory right violated by the Defendant during its investigation. 

To properly analyze DHHR's claim of qualified immunity, the Court is guided by the holdings in 

several cases decided by the West Virginia Supreme Court of Appeals, and the case synopses and 

discussion that follows is relevant to the legal issues raised herein. 

1. The Law of QuaIified Immunity in West Virginia 

Qualified immunity is closely related, but not identical to legislative, judicial and executive 

immunities. Each is rooted in the common law, rather than constitutional or statutory law. Accordingly, 

Circuit Courts must take instruction from the West Virginia Supreme Court of Appeals when qualified 

immunity is asserted, and this is a difficult task: 

{O]ur caselaw analyzing and applying the various governmental 
immunities-sovereign, judicial, quasi-judicial, qualified, and 
statutory-to the vast array of governmental agencies, officials, 
employees and widely disparate factual underpinnings has created a 
patchwork of holdings. These various holdings against which each 
particular set of facts must be analyzed lead inevitably to a situation 
where some allegations fit more comfortably with certain syllabus points 
than others. Much of the absence of harmony is simply the nature of the 
beast: immunities must be assessed on a case-by-case basis in light of the 
governmental entities and/or officials named and the nature of the actions 
and allegations giving rise to the claim. 

W. Va. Dept. of Health and Human Resources v. Payne, 231 W. Va. 563, 571, 746 S.E.2d 554. 562 

(2013)(citations and footnotes omitted). 

7 



In its recent decisions, the Supreme Court has begun to re-exam ine and extend its definition of 

qualified immunity set forth in Bennett v. Coffman, 178 W. Va. 500, 361 S.E.2d 465 (1987). In Bennell, 

the Court's ruling was confined to the following single syllabus point: 

Government officials performing discretionary functions are shielded 
from liability for civil damages insofar as their conduct does not violate 
clearly established statutory or constitutional rights of which a 
reasonable person would have known. A policeman's lot is not so 
unhappy that he must choose between being charged with dereliction of 
duty ifhe does not arrest when he has probable cause, and being mulcted 
in damages ifhe does. 

The Supreme Court expressed a more specific definition in Stale v. Chase Securities. IIIC., 188 W. 

Va. 356, 424 S.E.2d 591 (1992). The syllabus point in that case instructs that: 

A public executive official who is acting within the scope of his authority 
and is not covered by the provisions of W. Va. Code, 29-12A-I, et seq., 
is entitled to qualified immunity from personal liability for official acts if 
the involved conduct did not violate clearly established laws of which a 
reasonable official would have known. There is no immunity for an 
executive official whose acts are fraudulent, malicious, or otherwise 
oppressive.... 

ld. 

The public officials that successfully invoked qualified immunity in Chase Securities were, at the 

time of the alleged misconduct, West Virginia's governor, treasurer and auditor. Three years later, in 

Clark v. DUlin, the Supreme Court extended the Chase Security rule to the State's rank-and-file 

employees, with the following added instruction: 

If a public officer is either authorized or required, in the exercise of his 
judgment and discretion, to make a decision and to perform acts in the 
making of that decision, and the decisions and acts are within the scope 
of his duty, authority and jurisdiction, he is not liable for negligence or 
other error in the making of that decision, at the suit of a private 
individual claiming to have been damaged thereby. 

Syl. Pt. 4, Clarkv. Dunn, 195 W. Va. 272, 465 S.E.2d 374 (1995). 

In 2013, the Supreme Court issued its decision in WVDHHR v. Payne, 231 W. Va. 563, 746 

S.E.2d 554 (2013); Although Payne did not provide any new syllabus points, it includes a footnote that is 

essential to the question now before this Court: 

Certain governmental actions or functions may involve both 
discretionary and non-discretionary or ministerial aspects, the latter of 
which may constitute a 'clearly established law' of which a reasonable 
public official would have known. 

ld.. 231 W. Va. at 574 n.26, 746 S.E.2d at 565 n. 26. 
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A year later, in WVRJCFA v. A.B., our Supreme Court expounded further in its discussion of 

certain governmental actions: 

For instance, a broadly characterized governmental action or function 
may fall under the umbrella of a "discretionary" governmental function; 
but within this discretionary function, there are nonetheless particular 
laws, rights, statutes, or regulations which impose ministerial duties on 
the official charged with these functions. 

WVRJCFA v. A.B., 234 W. Va. 492, 514, 766 S.E.2d 751, 773 (2014). In A.B., the Supreme Court 

provided a framework for detennining whether the State and/or its employees are entitled to qualified 

immunity against a plaintiffs claims: 

To determine whether the State, its agencies, officials, and/or employees 
are entitled to immunity, a reviewing court must first identify the nature 
of the governmental acts or omissions which give rise to the suit for 
purposes of determining whether such acts or omissions constitute 
legislative, judicial, executive or administrative policy-making acts or 
involve otherwise discretionary governmental functions. To the extent 
that the cause of action arises from judicial, legislative, executive or 
administrative policy-making acts or omissions, both the State and the 
official involved are absolutely immune pursuant to Syl. Pt. 7 of Parkula 
v. W Va. Bd. a/Probation and Parole, 199 W.Va. 161,483 S.E.2d 507 
(1996). 

Id., at Syl. Pt. 10. 

To the extent that governmental acts or omissions which give rise to a 
cause of action fall within the category of discretionary functions, a 
reviewing court must determine whether the plaintiff has demonstrated 
that such acts or omissions are in violation of clearly established 
statutory or constitutional rights or laws of which a reasonable person 
would have known or are otherwise fraudulent, malicious, or oppressive 
in accordance with State v. Chase Securities. Inc., 188 W.Va. 356, 424 
S.E.2d 591 (1992). In absence of such a showing, both the State and its 
officials or employees charged with such acts or omissions are immune 
from liability. 

Id., at Syl. Pt. II. 

If the plaintiff identifies a clearly established right or law which has been 
violated by the acts or omissions of the State. its agencies, officials. or 
employees, or can otherwise identify fraudulent, malicious, or oppressive 
acts committed by such official or employee, the court must determine 
whether such acts or omissions were within the scope of the public 
official or employee's duties, authority, and/or employment. To the 
extent that such official or employee is determined to have been acting 
outside of the scope of his duties, authority. and/or employment, the 
State and/or its agencies are immune from vicarious liability, but the 
public employee or official is not entitled to immunity in accordance 
with Stare v. Chase Securities. Inc., 188 W.Va. 356, 424 S.E.2d 591 
(1992) and its progeny. If the public official or employee was acting 
within the scope of his duties, authority, and/or employment, the State 
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and/or its agencies may be held liable for such acts or omissions under 
the doctrine of respondeat superior along with the public official or 
employee. 

[d., at Syl. Pt. 12. 

2. DHHR's Claim ofOualified Immunitv 

In accordance with the analysis required by A.B., the Court must first determine whether the acts 

and/or omissions complained of are discretionary government functions or executive policy making 

decisions. In the instant case, the Court finds and concludes that the acts and omissions alleged in 

Gillespie's complaint are discretionary government functions rather than executive policy making 

decisions. The employees whose actions and/or inactions are at issue (Garcia and Ingram), are not high 

ranking officials in the DHHR nor are they responsible for the creation of executive policy. To the 

contrary, they are rank and file employees charged with investigating claims of child abuse and neglect 

functions for which there is no absolute executive or administrative immunity. 

The Court must next determine whether the alleged acts or omissions are in violation of "clearly 

established" statutory or constitutional rights or laws of which a reasonable person would have known.J 

In this case, the specific question is whether the relevant statute, W.Va. Code 49-6A-9-3, and/or the CPS 

Policy in effect at that time, clearly establishes a constitutional or statutory right or law. In Payne. the 

West Virginia Supreme Court noted that "certain governmental actions or functions may involve both 

discretionary or non-discretionary or ministerial aspects, the latter of wh ich may constitute a . clearly 

established law of which a reasonable public official would have known. "'~ 

The Defendant argues that the duties upon which the Plaintiff relies are contained in a CPS 

"Interim" Policy, are not akin to any "clearly established" statutory (or constitutional) right because the 

"Interim Policy" is not a "codified statutory requirement" Although the Court is not persuaded by this 

argument, it should be noted that the language Plaintiff relies upon in support of his argument is codified 

in statute. See W. Va. Code § 49-6A-9{b)(3) (mandating that each local child protective service office 

shall conduct a "thorough" investigation .... ). Plaintiff contends that the CPS policy was adopted to carry 

out the duties and requirements mandated by state law. 

l There is no allegation that the Defendant's acts or omissions were fraudulent, malicious, or oppressive. 

4 At this stage in the analysis, an obvious point of confusion arises. The concept of "discretion" has two meanings 
and each is illustrated by its alternative. In the previous step. a discretionary function is distinguished from a policy 
making function, for which there is absolute executive immunity. In this step. a discretionary act is distinguished 
from a ministerial or mandatory act. In the previous step, if the alleged act or omission was not discretionary, the 
public official is immune from all claims in the absence of fraud, malice, etc. In the present step, if the alleged act 
or omission is not discretionary. the public official may not have immunity ofany kind. 
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As an initial matter, this Court finds and concludes that the CPS Policy was adopted by DHHR to 

implement and carry out the duties and responsibilities imposed upon the state agency by statute, and 

therefore has the full effect and force of law. Defendant's argument that the CPS policy was merely an 

"interim" policy seems to imply or suggest that the Court should give it less or different weight or effect. 

However, it is undisputed that the interim policy was in effect at the time of the subject incident and that 

CPS worker training was based on the provisions contained therein. In fact, DHHR did not present 

evidence of any other policy manual adopted by DHHR since that time. To the best of the Court's 

knowledge and belief, this same "interim policy" is still in effect today. 

The DHHR is charged by statute with the responsibility of providing for the welfare of children in 

West Virginia. W. Va. Code § 49-\-\, et. seq. This includes the mandatory duty to investigate any report 

of possible abuse andlor neglect through CPS offices maintained in each county. W. Va. Code § 49-6A

9. 

The DHHR Secretary is authorized and empowered by statute to promulgate, amend, revise and 

rescind rules respecting the powers, duties and responsibilities assigned to the DHHR by statute. W. Va. 

Code §9-2-6(2). A regulation that is proposed by an agency and approved by the Legislature is a 

'legislative rule' as defined by the State Administrative Procedures Act, W. Va. Code, 29A-I-2(d), and 

such a legislative rule has the force and effect of law." Syl. Pt. 5, Smith v. West Virginia Human Rights 

Commn., 216 W. Va. 2,602 S.E.2d 445 (2004). 

To that end, the DHHR Secretary promulgated a rule adopting a Social Services Manual 

containing the "policy and procedure to be followed in the administration" of the services it is obligated 

to provide, including protective services for children. W. Va. C.S.R. § 78-5-1.1. The Social Service 

Manual is incorporated by reference as a legislative rule by W. Va. C.S.R. § 78-5-2 (efT. July I, 1986). 

According to both of the DHHR employees whose conduct is at issue in this case, the CPS Policy 

sets out the procedure to be followed by workers in its investigations. In its pleadings and during oral 

argument, Defendant's counsel asserts that the Social Services Manual utilized by DHHR and its workers 

at the time the subject incident occurred was an "interim manual," and that the definition of "interim 

manual," "by law" meant "temporary" and because DHHR had not formally adopted the "interim 

manual" as its official procedures and policies manual, DHHR could therefore not be legally bound by it.s 

However, DHHR has offered no facts that would create a material dispute that the CPS Policy has the 

force and effect of law through its incorporation into the Social Services Manual in accordance with W. 

Va. C.S.R. § 78-5-2. Importantly, all of the DHHR employees who were deposed testified that the 

interim policy provided the procedures that were to be followed during CPS investigations. 

5 Upon information and belief, the same "interim" Social Services Manual used by CPS in 20 lOis still being used 
by current CPS workers. The Court informally inquired about its status in an unrelated abuse and neglect case, and 
was advised that DHHR had not yet formally adopted the manual. 
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Whether the CPS policy is a clearly established law for purposes of determining qualified 

immunity depends on whether the policy contains any non-discretionary aspects. This Court concludes 

that it does. There is no question that the CPS policy gives workers substantial discretion when they 

conduct investigations. For instance, the Policy expressly gives workers discretion as to where interviews 

are held and which individuals may attend them. (CPS Policy, § 4.3.) And ultimately, the CPS worker 

and supervisor will make a decision at the end of the investigation as to whether the case should be closed 

or further action should be taken. These decisions and actions fall within the CPS workers' discretionary 

functions and they have qualified immunity against any alleged negligence in their exercise of the same. 

On the other hand, the CPS Policy is intended to make sure that its investigations are "sufficiently 

thorough" under W. Va. Code § 49-6A-9(3). Accordingly, the CPS Policy contains certain, specific 

requirements that do not allow any discretion on the part of the CPS worker. This is evident by the clear 

language of the subject Policy including the varying use of the permissive "will" in contrast to the 

imperative "must." For example, the CPS Policy provides that a worker collecting information for an 

Intake Assessment "will ... [g]ather sufficient information to make necessary decisions." (CPS Policy, § 

3.2 (emphasis added).) In stark contrast, the CPS Policy provides that CPS workers "must conduct 

interviews with all parents and caregivers, children and other adults residing in the home, persons 

allegedly responsible for abuse/neglect/threats of serious harm, and collaterals." (CPS Policy, § 4.6 

(emphasis added).) 

This Court therefore concludes that the CPS Policy includes non-discretionary or ministerial 

aspects that fall within the definition of a clearly established law of which a reasonable CPS worker or 

supervisor would have known. Mandatory provisions pertinent to the allegations in the present case 

include Sections 4.6 (interviewing witnesses including collaterals) and 4.4 (consultation between worker 

and supervisor within 24 hours of contact with the identified child). Based on deposition testimony and 

other written discovery, the CPS caseworker and supervisor in this case failed to comply with specific 

mandatory requirements during the initial screening and intake process. Although there is evidence that 

Gillespie provided specific infonnation in support of his allegations (i.e. past drug use, current out-patient 

treatment and the name of a male with whom the mother was allegedly using drugs, etc ... ), the CPS 

worker did not contact these "collateral sources" or provide reason why it was not done. There was no 

contact between CPS worker and her supervisor despite specific requirements to do so. It should also be 

noted that based on deposition testimony, there was no supervisor even assigned to the case until shortly 

before or just after the infant child's death. 

12 



In light of the findings expressed above and considering the record in a light most favorable to 

Plaintiff, this Court finds that a material question of fact exists as to whether the CPS worker and 

supervisor complied with the non-discretionary investigation requirements of the CPS Policy. 

Accordingly, this Court finds that Plaintiffs claims against the DHHR are not barred by qualified 

immunity. 

CONCLUSIONS OF LAW 

1. The acts and omissions alleged in the complaint are "discretionary government 

functions" rather than executive policy making decisions, and therefore, Defendant is not absolutely 

immune pursuant to Syl. Pt. 7 of Parkulo v. W. Va. Bd. of Probation and Parole, 199 W.Va. 161,483 

S.E.2d 507 (J996). 

2. Mandatory requirements for investigations conducted pursuant to W. Va. Code § 49-6A

9(3),and the CPS Policy are clearly established statutory or constitutional rights or laws of which a 

reasonable CPS worker or supervisor would have known. Slale v. Chase Securities. Inc., )88 W.Va. 356. 

424 S.E.2d 591 (1992). 

3. Considering the record before the Court and construing all inferences in favor of Plaintiff. 

the Court finds that there are material questions offacts as to whether Garcia and/or Ms. Ingram complied 

with the mandatory requirements of Section 3.4, 4.2 and 4.6 of the CPS Policy. 

4. There is no question of material fact that Garcia and Ingram were working within the 

scope their duties, authority, and/or employment at all times relevant to the Complaint and, therefore, the 

DHHR may be held liable for such acts or omissions under the doctrine of respondeat superior. Syl. Pt. 

12, W. Va. Reg'Uaii & Carr. Facility Auth. v. A.B., 234 W. Va. 492, 514, 766 S.E.2d 751, 773 (2014). 

5. For the forgoing reasons, the Court finds that the DHHR is not entitled to qualified 

immunity against Plaintiffs negligence claims. 

13 



RULING 

Wherefore, it is HEREBY ORDERED that Defendant, WVDHHR's Motion for Sununary 

Judgment is DENIED. 

The Circuit Clerk is DIRECTED to mail a certified copy of this Order to the following counsel 

of record: 

Charles M. Johnstone, II, Esq. Nora C. Currens, Esq. 
JOHNSTONE & GABHART, LLP STEPTOE & JOHNSON PLLC 
Post Office Box 313 2525 Harrodsburg Rd., Ste. 300 
Charleston, West Virginia 25321 Lexington, KY 40504 

Lauren P. Scott, Esq. William Jesse Forbes, Esq. 
STEPTOE & JOHNSON PLLC FORBES LAW OFFICES, PLLC 
POBox 1588 1118 Kanawha Blvd. E 
Charleston WV 25326-1588 Charleston, WV 25301 

Paul Saluja, Esq. 
SALUJA LAW OFFICES 
P. O. Box 3856 
Charleston, WV 25338 

ENTERED thl. 23rd day of DECEMBER, 1~ UJA 
JUDGE CARRIE WEBSTER 
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