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BEFORE THE LAWYER DISCIPLINARY BOARD 

STATE OF WEST VIRGINIA 


Re: Timothy M. Sirk, a member of Bar No.: 3428 
The West Virginia State Bar I.D. Nos.: 14-01-433 

14-01-696 

STATEMENTOFCHARGES ~ 
·ie!:'!'~. r~I;~~ ~ Gtr.~;" 

surfiE\:.: ::orFn ~1r .4i':E.I~lS 
,--_~:~~~~':l§'~r,~I;J.!___..To: 	 Timothy M. Sirk, Esquire 

Post Office Box 356 
Keyser, West Virginia 26726 

YOU ARE HEREBY notified that a Hearing Panel Subcommittee of the Lawyer 

Disciplinary Board will hold a hearing pursuant to Rules 3.3 through 3.16 of the Rules of 

Disciplinary Procedure, upon the following charges against you: 

1. 	 Timothy M. 8irk (hereinafter "Respondent") is a lawyer practicing in Keyser~ 

which is located in Mineral County, West Virginia. Respondent, through diploma 

privilege, was admitted to The West Virginia State Bar on May 17, 1983. As such, 

Respondent is subject to the disciplinary jurisdiction of the Supreme Court of 

Appeals of West Virginia and its properly constituted Lawyer Disciplinary Board. 

COUNT I 
I.D. No. 14-01-433 

Complaint of George F. Wilson 

2. 	 In his verified complaint filed on August 13, 2014, Complainant George F. 

Wilson, who was the Executor for the estate of his mother, Effie Wilson, stated 
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that he had retained Respondent to represent him on matters dealing with his 

mother's estate. In particular, Mr. Wilson stated that his mother's will provided for 

a trust to be established for his benefit with the residue, if any, to go to Potomac 

State College. 

3. 	 Mr. Wilson stated that on or about August 26, 2013, Respondent opened a trust 

account at M&T Bank in Keyser, West Virginia, and deposited the proceeds from 

the sale ofMrs. Wilson's home. Mr. Wilson stated that the original deposit amount 

was $30,068.79. 

4. 	 In or about January 2014, Mr. Wilson stopped by M&T Bank and inquired about 

the balance of the trust account. Mr. Wilson stated that he was surprised to learn 

that nearly $17,000.00 of the original $30,068.79 was not in the account. 

S. 	 Mr. Wilson said that he asked for and received "[a] printout from M&T Bank" 

which indicated that "every check or debit beginning in August 2013 was made by 

[Respondent] without [his] permission." Mr. Wilson also alleged that Respondent 

"had [Respondent's] name listed on the account which [he] was not aware of' and 

that "[Respondent] forged [Mr. Wilson's] signature to the signature card when he 

opened the account." Mr. Wilson stated that he had not monitored the account 

because he was living in Elkview at the time. 

6. 	 After leaving the bank, Mr. Wilson went to Respondent's law office to discuss the 

matter. Mr. Wilson alleged that Respondent told him that "his back was against 

the wall," and that Respondent had needed the money. Mr. Wilson stated that 

Respondent also told him that he would repay the money. Mr. Wilson stated that 
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he waited several months but that Respondent did not make any payment until 

July 30, 2014, when Respondent paid him $16,000.00. However, Mr. Wilson 

stated that Respondent still owed him approximately $800.00. 

7. 	 By letter dated August 20, 2014, the Office of Disciplinary Counsel [hereinafter 

"ODC'1 sent Respondent a copy of the complaint and directed him to file a 

response within twenty days. 

8. 	 On September 8, 2014, ODC received a facsimile from Respondent asking for 

additional time to file a response to this complaint because he was seeking the 

assistance of counsel. Respondent asked to have until November 1, 2014, to file a 

response. 

9. 	 By letter dated September 8, 2014, Disciplinary Counsel granted, in part, and 

denied, in part, Respondent's request for an extension of time. Disciplinary 

Counsel advised Respondent that an extension of time to file a response was 

granted and that his response was now due by October 15, 2014. 

10. 	 Prior to receiving a response to the complaint from Respondent, ODe received a 

letter dated September 22, 2014, from Mr. Wilson indicating that he had received 

a letter dated September 16, 2014, from Respondent. Mr. Wilson stated that 

several of his statements in his complaint were incorrect. He stated that he and 

Respondent did have a verbal agreement that "[Respondent] would have 

permission to take funds from that accoWlt. Although to what degree or how often 

was not discussed at that time. Anger entered the situation, realizing that a lot of 

the account was used." Complainant stated that Respondent paid the remaining 
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$800.00 on September 16, 2014 and that as part of repayment, the M&T Bank: 

dissolved the "Trust Fund" and transferred the full amount into a separate account. 

Finally, C.omplainant stated that he wanted to withdraw the complaint. 

11. 	 By letter dated September 29, 2014, Disciplinary Counsel advised Complainant 

that the complaint could not be withdrawn, but would remain open and be 

investigated. Respondent was provided with a copy of Disciplinary Counsel's 

letter. 

12. 	 By letter dated October 15, 2014, Respondent's counsel advised ODe of his 

representation of Respondent and requested an extension of time until October 31, 

2014, to file a response to the complaint. 

13. 	 By response dated October 30, 2014, Respondent acknowledged that Mr. Wilson 

retained him to assist in the administration of Mrs. Wilson's estate and that Mrs. 

Wilson's Last Will and Testament provided for a trust to be created for Mr. 

Wilson's benefit with the residue, if any, to go to Potomac State College. 

14. 	 Respondent also acknowledged that Mrs. Wilson's home eventually sold and that 

the proceeds were deposited into a trust account on August 26, 2013, consistent 

with the provisions of the will. Respondent also confirmed that the initial deposit 

at M&T Bank was in the amount of$30,068.79. 

15. 	 Respondent denied that he forged Mr. Wilson's name on the account's signature 

card and maintained that Mr. Wilson "had full access to the account records as a 

co-signatory, which is how, as [Mr. Wilson] concedes, he obtained the account 

records in January 2014 according to his complaint.u 

4 
67829-AJH 

http:30,068.79


16. 	 Respondent also stated that all of the following withdrawals were made with Mr. 

Wilson's consent: (1) Checks written by Respondent and posting on August 29, 

2013; September 9, 2013; September 12,2013; September 13,2013; December 2, 

2013; December 6, 2013; December 9,2013; December 13,2013; December 16, 

2013; December 20, 2013; December 23, 2013; December 24, 2013; December 

27,2013; December 31, 2013; January 3, 2014; January 7, 2014; January 9,2014, 

January 15,2014; January 17,2014; January 21,2014; January 23, 2014; January 

29, 2014; January 31, 2014; and (2) Miscellaneous debits by Respondent on 

September 18,2013; September 26,2013; September 30,2013; and December 23, 

2013.1 

17. 	 Respondent acknowledged that his withdrawals reduced the balance of the trust 

account from $30,068.79 on August 26, 2013, to $12,669.78 on February 26, 

2014. 

18. 	 Respondent stated that he and Mr. Wilson discussed his financial situation in 

August 2013, which was when he and Mr. Wilson entered into their oral 

agreement. Respondent also acknowledged he should have entered into a written 

agreement "to memorializ[e] Mr. Wilson's consent to [Respondent's] withdrawal 

of funds from the account." 

19. 	 Because he withdrew money from a trust account containing money belonging to 

his client but did not disclose the transaction and terms in writing to his client, did 

not advise his client to seek independent counsel, and did not obtain his client's 

I In his response, Respondent listed some ofthe January dates as January --, 2013, rather than January --, 2014. 
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written c.ontent t.o the transacti.ons, Resp.ondent vi.olated Rule 1.8(a) .of the Rules.of 

Pr.ofessional Conduct2, which pr.ovides: 

Rule 1.S. Conflict of interest: Prohibited Transactions. 
(a) A lawyer shall n.ot enter int.o a business transacti.on 

with a client .or kn.owingly acquire an .ownership, p.ossess.ory, 
security or other pecuniary interest adverse t.o a client unless: 

(1) the transaction and terms on which the lawyer acquires 
the interest are fair and reasonable to the client and are fully 
disclosed and transmitted in writing t.o the client in a manner 
which can be reas.onably understood by the client; 

(2) the client is given a reas.onable opp.ortunity to seek the 
advice of independent counsel in the transacti.on; and 

(3) the client c.onsents in writing theret.o. 

20. Because he wr.ongfully misappr.opriated and c.onverted funds bel.onging t.o his 

client and/or to a third person to his own personal use, Resp.ondent has violated 

Rules B.4Cc) and 8.4(d) .of the Rules ofProfessional C.onduct, whicb pr.ovides: 

Rule 8.4. Misconduct. 

It is misconduct for a lawyer tD: 


(c) engage in conduct inv.olving dishonesty, fraud, 
deceit .or misrepresentation; 

(d) engage in conduct that is prejudicial t.o the 
administrati.on .of justice. 

COUNT II 

I.D. No. 14-01-696 


Complaint of Carrie E. Wolford-Watson 


20. Complainant Carrie E. W.olf.ord-Wats.on filed a verified complaint against 

Resp.ondent on or abDutDecember 17,2014. 

2 On September 29, 2014, the Supreme Cowt of Appeals of West Virginia entered an Order which adopted 
amendments to the Rules of Professional Conduct to be effective January 1, 2015. All references to the Rules of 
Professional Conduct in this Statement ofCharges are to the Rules ofProfessional Conduct in effect prior to January 
1,2015. 
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21. On or about September 23, 2013, Respondent was paid a $2,500.00 retainer to file 

a bankruptcy petition on Ms. Wolford-Watson's behalf.3 Ms. Wolford-Watson 

alleged that Respondent neglected the matter, failed to respond to her requests for 

information, failed to timely provide her with her client file and failed to refund 

the retainer fee she had paid to him. 

22. 	 Throughout the duration of time that Respondent was allegedly working on her 

bankruptcy, Ms. Wolford-Watson said she had to contact his office "continuously" 

to inquire about the status of her case. Respondent or someone in his office would 

tell her that either he was still working on her case, or that there were a few cases 

ahead ofhers and he would get to it soon. 

23. 	 By letter dated October 8, 2014, Respondent advised his clients that he was 

''winding down [Respondent's] practice of law and [would] be closing 

[Respondent's] office on October 10, 2014." In his letter, Respondent further 

stated that he would continue to work on pending cases for as long as possible 

until they were completed, but he was not accepting any new clients. 

24. 	 Ms. Wolford-Watson said that on or about December 10, 2014, she texted 

Respondent to inform him that if she did not hear back from him soon regarding 

her bankruptcy claim, then she would be file a civil suit against him. 

25. 	 Thereafter, on or about December 11, 2014, Ms. Wolford-Watson received a 

voicemail message from Respondent in response to her text message. She said that 

Respondent informed her that "he was broke due to an illness, he had no 

3 The $2,500.00 retainer fee check was written hy Gary L. Wolford to Respondent. The memo line indicates that the 
check is for "Carrie." 
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insurance, used money to pay for his insurance, did not file bankruptcy for [her] 

and did not have [her] money to give back to [her] at this time." Ms. Wolford

Watson alleged that Respondent acknowledged that he owed her the $2,500.00 

retainer fee she had paid him. She further stated that Respondent suggested she sue 

him and file a judgement lien against his house. Nonetheless, he assured her that 

she would get the money back, although it may take weeks or months to do so. 

Due to Respondent's lack of action in her case, Ms. Wolford-Watson feared that 

her creditors could come after her home. 

26. 	 Ms. Wolford-Watson said she requested that Respondent provide at least half of 

the retainer amount as soon as possible. She stated that Respondent agreed, but 

said that he may have to borrow the money in order to do so, and was unsure when 

he would be able to repay the remaining half. Ms. Wolford-Watson also requested 

that Respondent return her file to her and Respondent stated that he would. 

27. 	 However, Respondent failed to timely return the file and when Ms. Wolford

Watson attempted to contact Respondent, he failed to answer or return her 

telephone calls. 

28. 	 By letter dated December 17, 2014, the ODe sent Respondent a copy of the 

complairit and directed him to file a response within twenty days. 

29. 	 By response received on January 27, 2015, Respondent acknowledged that Ms. 

Wolford-Watson paid him $2,500.00 to file a Chapter 13 bankruptcy. Respondent 

stated that Ms. Wolford-Watson was ''very slow" in providing all of the necessary 

8 
67829-AJH 

http:2,500.00
http:2,500.00


infonnation and "possibly never did get [him] everything necessary.~' Nonetheless, 

Respondent stated that a draft Petition and Chapter 13 Plan was prepared. 

30. 	 Respondent explained that the October 1, 2015 "closure [ofhis office] was sudden 

and the result of numerous reasons - primarily financial and health related. 

[Respondent] therefore had no access to the bankruptcy software or electronic 

filing." 

31. 	 Respondent said he contacted Ms. Wolford-Watson to inform her that he was 

unable to file her bankruptcy petition and that he would refund her retainer fee. 

Respondent stated that he returned her flle to her at her workplace as she requested 

and refunded $1,250.00 to her and that he told Ms. Wolford-Watson that he would 

refund the remaining $1,250.00 as soon as possible. 

32. 	 Respondent stated that he was also served with the civil action Ms. Wolford

Watson had filed in magistrate court. Respondent said he filed his answer 

"confessing judgment of $1,250.00.H Respondent again stated that he intended to 

pay Ms. Wolford-Watson the remaining amount of her retainer as soon as 

possible. 

33. 	 By letter dated January 29, 2015, Ms. Wolford-Watson asserted that Respondent 

was not fully accurate in his response. She denied Respondent's allegations that 

she was '''very slow with providing necessary information for filing' and 'possibly 

never did get [Respondent] everything necessary.'" She maintained that she 

returned forms to Respondent as soon as possible and was told that if anything 

further was needed, then she would be contacted. I;n or about the middle of August 
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2014, Respondent told her that he had lost her client file and she had to "re-do 

everything." On or about September 14, 2014, she met with Respondent who 

informed her that she was ready to go to bankruptcy court, and would receive a 

court date in the mail within the next month. 

34. 	 Ms. Wolford-Watson alleged that on or about December 11, 2014, Respondent 

"could not tell [her] what he did with [her] retainer fee of $2,500.00." However, 

she acknowledged that on December 16, 2014, Respondent paid half of the 

retainer fee back to her but that she stressed that she needed the other half of the 

money in order to secure another attorney. 

35. 	 On or about February 9,2015, Disciplinary Counsel provided Respondent a copy 

of Complainant's reply and requested that he respond to the same within ten (10) 

days. 

36. 	 After receiving no response from Respondent, on or about April 1, 2015, 

Disciplinary Counsel again requested via both certified and regular first class mail 

with the United States Postal Service (USPS), Respondent's response to 

Complainant's reply letter. Disciplinary Counsel requested that Respondent 

provide his response on or before April 10, 2015. The green Domestic Return 

Receipt card from the USPS was returned on or about April 10, 2015, indicating 

that Respondent received Disciplinary Counsel's letter on or about April 6, 2015. 

37. 	 On or about April 3, 2015, Ms. Wolford-Watson informed Disciplinary Counsel 

via e-mail that Respondent did not appear in Magistrate Court for a hearing 

regarding the magistrate court complaint she had filed against him. Complainant 
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stated that she felt "very degraded by the system as well as taken advantage of by 

a man who knows he can get away with whatever he wishes to do." 

38. 	 On or about April 20, 2015, Respondent provided a response. Respondent stated 

that he had nothing to add to his original response. Respondent reiterated that he 

closed his office for fmancial and health reasons, and upon doing so, lost access to 

the bankruptcy software and electronic filing system. Therefore, he informed Ms. 

Wolford-Watson that he would refund her money. Respondent stated that he 

"immediately repaid [Complai~ant] $1250 which [Respondent] had set aside until 

after the filing. [Respondent] paid [himselfj $1250 for preparing the petition and 

the plan prior to filing." 

39. 	 Respondent acknowledged that Complainant sued him in Magistrate Court and 

was awarded a judgment in the amount of$I,250.00 which he did not contest. . 

40. 	 On or about April 21, 2015, Disciplinary Counsel provided a copy of 

Respondent's letter to Complainant. 

41. 	 On or about May 4, 2015, Complainant provided a letter in response. Complainant 

stated Respondent continues to state that he will pay her as soon as possible; 

however, he has made no effort to do so. She reported that she hired another 

attorney to handle her bankruptcy proceedings but her fmancial strain continues. 

42. 	 By subpoena issued June 18, 2015, the ODC subpoenaed Respondent's bank 

records for his IOL TA account, styled on his checks as his "Attorney at Law 

Client Trust Account," and his Operating Account, styled on his checks as his 

"Attorney at Law" account. The subpoena was issued to M&T Bank. 
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Respondent's bank records were subpoenaed for the following dates: May 2013 

through the date ofthe subpoena. 

43. 	 Respondent's bank records for his M&T Bank accounts indicate that on 

September 24, 2013, Respondent deposited $1,000.00 of the $2,500.00 retainer fee 

check into his "Attorney at Law" account and $600.00 into his "Attorney at Law 

Client Trust Account." Upon information and belief, Respondent took the 

remainder of the retainer fee paid by Ms. Wolford-Watson out as cash on 

September 24,2013, when he made the deposit.4 

44. 	 Because Respondent failed to act with reasonable diligence by failing to file a 

bankruptcy petition even though Ms. Wolford-Watson paid him $2,500.00 to do 

so, he has violated Rule 1.3 ofthe Rules ofProfessional Conduct, which provides: 

Rule 1.3. Diligence. 
. A lawyer shall act with reasonable diligence and 

promptness in representing a client. 

45. 	 Because he failed to keep Ms. Wolford-Watson reasonably informed about the 

status of the matter and failed to promptly comply with her reasonable requests for 

information, Respondent has violated Rule l.4(a) and Rule 1.4(b) of the Rules of 

Professional Conduct, which provides: 

Rule 1.4. Communication. 
(a) A lawyer shall keep a client reasonably informed about 

the status of a matter and promptly comply with reasonable 
requests for information. 

4 Respondent's bank records also indicate that on September 24, 2013, Respondent wrote a check to "Carrie 
Watson" for $250.00 from his "Attorney at Law Client Trust AccolUlt." The memo of this check indicates that it is a 
"Refund offiling-fees (BIR)." 
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(b) A lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to make informed 
decisjons regarding the representation. 

46. Because he claims that he earned $1,250.00 of the $2,500.00 retainer fee paid by 

Ms. Wolford-Watson and failed to produce an accounting andlor itemized 

statement detailing her account, he has violated Rule I.IS(c) of the Rules of 

Professional Conduct, which provides: 

Rule 1.15. Safekeeping property. 
(c) When in the course of representation a lawyer is in 

possession of property in which both the lawyer and another 
person claim interests, the property shall be kept separate by 
the lawyer until there is an accounting and severance of their 
interests. If a dispute arises concerning their respective 
interests, the portion in dispute shall be kept separate by the 
lawyer until the dispute is resolved. 

47. Because he failed to provide a full refund of the $2,500.00 retainer fee paid to him 

by Ms. Wolford-Watson after he failed to file the bankruptcy appeal, he has 

violated Rule 1.16( d) of the Rules ofProfessional Conduct, which provides: 

Rule 1.16. Declining or terminating representation. 
(d) Upon termination of representation, a lawyer shall take 

steps to the extent reasonably practicable to protect a client's 
interests, such as giving reasonable notice to the client, 
allowing time for employment of other counsel, surrendering 
papers and property to which the client is entitled and 
refunding any advance payment of fee that has not been 
earned. The lawyer may retain papers relating to the client to 
the extent pennitted by other law. 

48. Because he wrongfully misappropriated and converted funds belonging to his 

client to his own personal use, Respondent has violated Rules 8.4(c) and 8.4(d) of 

the Rules ofProfessional Conduct, as provided, supra. 
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* * * 


Pursuant to Rule 2.9( d) of the Rules of Lawyer Disciplinary Procedure, the 

Investigative Panel has found that probable cause exists to formally charge you with a 

violation of the Rules of Professional Conduct and has issued this Statement of Charges. 

As provided by Rules 2.10 through 2.13 of the Rules of Lawyer Disciplinary Procedure, 

you have the right to file a verified written response to the foregoing charges within 30 

days of service of this Statement of Charges by the Supreme Court of Appeals of West 

Virginia. Failure to file a response shall be deemed an admission of the factual 

allegations contained herein. 

STATEMENT OF CHARGES ORDERED on the 14th day of December, 2016, 

and ISSUED this 14th day ofDecember, 2016. 
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