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I. STATEMENT OF THE CASE 


A. 	 NATURE OF PROCEEDINGS AND RECOMMENDATION 
OF THE HEARING PANEL SUBCOMMITTEE 

This is a disciplinary proceeding against Respondent Timothy M. Sirk, (hereinafter 

"Respondent"), arising as the result ofa Statement ofCharges issued against him and filed with the 

Supreme Court ofAppeals ofWest Virginia on or about December 19,2016. Respondent was served 

with the Statement ofCharges on January 17,2017, and filed a timely response thereto. Disciplinary 

Counsel filed her mandatory discovery on or about January 17, 2017. Respondent failed to provide 

his mandatory discovery, which was due on or before February 16, 2017. Disciplinary Counsel filed 

a Motion to Exclude Testimony ofWitnesses and Documentary Evidence or Testimony ofMitigating 

Factors on April 25, 2017. By Order entered May 4, 2017, the Hearing Panel Subcommittee 

[hereinafter "HPS"] granted this motion and also extended the deadline to file StipUlations until May 

12, 2017. The parties entered into Stipulated Findings ofFact and Conclusions ofLaw and the same 

were forwarded to the HPS on or about May 12, 2017. 

The matter proceeded to hearing in Keyser, West Virginia, on May 16,2017. Respondent 

appeared pro se. Andrea J. Hinerman, Senior Lawyer Disciplinary Counsel, appeared on behalfof 

the Office ofLawyer Disciplinary Counsel [hereinafter "ODC"]. The HPS, comprised ofTimothy 

E. Haught, Esquire, Chairperson; Henry W. Morrow, Esquire; and Priscilla M. Haden, laymember, 

presided over the proceedings. 

The HPS heard testimony from George F. Wilson; Carrie E. Watson; Kristin White; Kellie 

Shaw; the Honorable Phil Jordan, Senior Status Judge; Brittany Simone; and Respondent and the 
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arguments of counsel. The Hearing Panel Subcommittee also admitted into evidence ODC's 

Exhibits 1-391 and Joint Exhibit 1 [Stipulated Findings ofFact and Conclusions of LawV 

On or about September 1, 2017, the HPS issued its decision in this matter and filed with the 

Supreme Court of Appeals of West Virginia its "Report of the Hearing Panel Subcommittee" 

(hereinafter "Report"). The HPS found that the evidence established that Respondent violated Rules 

J Exhibit 39, admitted as a demonstrative exhibit, is a document brought to the hearing by Complainant Watson 
explaining her own calculations as to interest owed on a Judgment Lien, Abstract of Judgment, and Writ of Execution 
entered against Respondent on or about February 17, 2015,March 10,2015, and March 26, 2015, respectively. Seeaiso, 
Exhibit 35, Bates 001203, 001212, 001213-001218 and Tr. 55-56,62-63. 

2 Respondent did not stipulate to 11115,6,23,46,47, and 48 ofthe Stipulated Findings ofFact and Conclusions 
of Law. See, Joint Ex. 1, p. 16; Tr. 8, 105-106. 

3 Rule 1.3. Diligence. [Effective until January 1,2015] A lawyer shall act with reasonable diligence and 
promptness in representing a client. 

4 Rule 1.4. Communication. [Effective until January 1,2015] (a) A lawyer shall keep a client reasonably 
informed about the status ofa matter and promptly comply with reasonable requests for information. (b) A lawyer shall 
explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the 
representation. 

5 Rule 1.8. Conflict ofinterest: Prohibited Transactions. [Effective until January 1, 2015] (a) A lawyer shall 
not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other 
pecuniary interest adverse to a client unless: (1) the transaction and terms on which the lawyer acquires the interest are 
fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner which can be 
reasonably understood by the client; (2) the client is given a reasonable opportunity to seek the advice of independent 
counsel in the transaction; and (3) the client consents in writing thereto. 

6 Rule 1.15. Safekeeping property. [Effective until January 1,2015] (c) When in the course of representation 
a lawyer is in possession ofproperty in which both the lawyer and another person claim interests, the property shall be 
kept separate by the lawyer until there is an accounting and severance of their interests. If a dispute arises concerning 
their respective interests, the portion in dispute shall be kept separate by the lawyer until the dispute is resolved. 

7 Rule 1.16. Declining or terminating representation. [Effective until January 1, 2015] (d) Upon termination 
of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as 
giving reasonable notice to the client, allowing time for employment ofother counsel, surrendering papers and property 
to which the client is entitled and refunding any advance payment offee that has not been earned. The lawyer may retain 
papers relating to the client to the extent permitted by other law. 

8 Rule 8.4. Misconduct. [Effective until January 1,2015] It is professional misconduct for a lawyer to: (c) 
engage in conduct involving dishonesty, fraud, deceit or misrepresentation. It is professional misconduct for a lawyer 
to: (d) engage in conduct that is prejudicial to the administration ofjustice. 
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The HPS issued the following recommendation as the appropriate sanction: (1) That 

Respondent's law license be suspended for one (1) year; (2) that prior to applying for reinstatement, 

Respondent be required to refund to Ms. Wolford-Watson the remaining $1,250.00 ofthe $2,500.00 

retainer fee; (3) That Respondent be ordered to complete an additional six (6) hours of continuing 

legal education, including an additional three (3) hours in the area ofethics and office management 

above that which is already required; (4) That upon Respondent's reinstatement, he be placed on one 

(1) year ofsupervised practice by an active attorney in his geographic area in good standing with the 

West Virginia State Bar and agreed upon by ODe. The goal of the supervised practice to be 

improvement in the quality and effectiveness of Respondent's law practice to the extent that 

Respondent's sanctioned behavior is not likely to recur9; (5) That if suspended, Respondent comply 

with the mandates of Rule 3.28 of the Rules of Lawyer Disciplinary Procedure; and (6) That 

Respondent be ordered to pay the costs of these proceedings pursuant to Rule 3.15 of the Rules of 

Lawyer Disciplinary Procedure. 10 

B. FINDINGS OF FACT 

Respondent is a lawyer practicing in Keyser, Mineral County, West Virginia. Respondent, 

through diploma privilege, was admitted to The West Virginia State Bar on May 17, 1983. As such, 

he is subject to the disciplinary jurisdiction of the Supreme Court ofAppeals ofWest Virginia and 

9 Pursuant to Lawyer Disciplinary Board v. Scotchel, 234 W.Va. 627,768 S.E.2d 730 (2014), reconnnendations 
regarding Respondent's reinstatement should be made at the time Respondent seeks reinstatement and not at this time. 

10 Rule 24(d) of the Rules of Appellate Procedure states that "[i]f the Court directs that costs be paid in 
connection with a lawyer ... disciplinary action, disciplinary counsel shall, within twenty days ofentry ofthe applicable 
order, memorandum decision, or opinion, provide the Court and the respondent in the disciplinary action with a certified 
statement of the costs as specified by the Court." Pursuant to the Supreme Court's directive to ODe, Respondent is 
advised that ifa judgment is issued against him in which disciplinary costs are imposed then "post-judgment interest will 
accrue as per state Code .... " Respondent will be so advised again at a later date by ODe with instructions to either make 
payment in full or to contact the ODe to establish a payment plan. 
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its properly constituted Lawyer Disciplinary Board. II 

COUNT I 

I.D. No. 14-01-433 

Complaint of George F. Wilson 

In his verified complaint filed on August 13,2014, Complainant George F. Wilson, who was 

the Executor for the estate of his mother, Effie Wilson, stated that he had retained Respondent to 

represent him on matters dealing with his mother's estate. In particular, Mr. Wilson stated that his 

mother's will provided for a trust to be established for his benefit with the residue, if any, to go to 

Potomac State College. [ODC Ex. 1; ODC Ex. 11, Bates 88; Tr. 11-64] 

Mr. Wilson stated that on or about August 26, 2013, Respondent opened a trust account at 

M&T Bank in Keyser, West Virginia, and deposited the proceeds from the sale of Mrs. Wilson's 

home. Mr. Wilson stated that the original deposit amount was $30,068.79. [ODC Ex. 1, Bates 

000003; ODe Ex. 11, Bates 88-89; Tr. 13] 

In or about January 20 14, Mr. Wilson stopped by M&T Bank and inquired about the balance 

of the trust account. Mr. Wilson stated that he was surprised to learn that nearly $17,000.00 of the 

original $30,068.79 was not in the account. [Id.; Tr. 13, 15-19,33-34,37-40,100,107] Mr. Wilson 

said that he asked for and received "[a] printout from M&T Bank" which indicated that "every check 

or debit beginning in August 20 13 was made by [Respondent] without [his] permission." Mr. Wilson 

also alleged that Respondent "had [Respondent's] name listed on the account which [he] was not 

aware of' and that "[Respondent] forged [Mr. Wilson's] signature to the signature card when he 

liOn or about November 13, 2017, Respondent's law license was administratively suspended for nonpayment 
ofannual active membership fees and! or noncompliance with the State Bar's Financial Responsibility Disclosure Notice. 
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opened the account." Mr. Wilson stated that he had not monitored the account because he was living 

in Elkview at the time. [Id.; Tr. 14,39-41, 100] 

After leaving the bank, Mr. Wilson went to Respondent's law office to discuss the matter. 

Mr. Wilson alleged that Respondent told him that "his back was against the wall," and that 

Respondent had needed the money. Mr. Wilson stated that Respondent also told him that he would 

repay the money. Mr. Wilson waited several months but Respondent did not make any payment until 

July 30,2014, when Respondent paid him $16,000.00. However, Mr. Wilson stated that Respondent 

still owed him approximately $800.00. [Id.; Tr. 18, 19] 

By letter dated August 20, 2014, ODC sent Respondent a copy ofthe complaint and directed 

him to file a response within twenty days. [ODC Ex. 2] On September 8, 2014, ODC received a 

facsimile from Respondent asking for additional time to file a response to this complaint because 

he was seeking the assistance ofcounsel. Respondent asked to have until November 1, 2014, to file 

a response. [ODC Ex. 3] By letter dated September 8, 2014, Disciplinary Counsel granted, in part, 

and denied, in part, Respondent's request for an extension of time. Disciplinary Counsel advised 

Respondent that an extension of time to file a response was granted but his response was due by 

October 15, 2014. [ODC Ex. 4] 

Prior to receiving a response to the complaint from Respondent, ODe received a letter dated 

September 22, 2014, from Mr. Wilson indicating that he had received a letter dated September 16, 

2014, from Respondent. Mr. Wilson stated that several of his statements in his complaint were 

incorrect. He stated that he and Respondent had verbal agreement that "[Respondent] would have 

permission to take funds from that account. Although to what degree or how often was not discussed 

at that time. Anger entered the situation, realizing that a lot of the account was used." Complainant 
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stated that Respondent paid the remaining $800.00 on September 16, 2014, and that as part of 

repayment, the M&T Bank dissolved the "Trust Fund" and transferred the full amount into a separate 

account. Finally, Complainant stated that he wanted to withdraw the complaint. [ODC Ex. 5; ODC 

Ex. 11, Bates 000095-000096; Tr. 15-16, 20-21, 106] By letter dated September 29, 2014, 

Disciplinary Counsel advised Complainant that the complaint could not be withdrawn, but would 

remain open and be investigated. Respondent was provided with a copy of Disciplinary Counsel's 

letter. [ODC Ex. 6] 

By letter dated October 15,2014, Respondent's counsel advised ODC ofhis representation 

ofRespondent and requested an extension of time until October 31,2014, to file a response to the 

complaint. [ODC Ex. 7; Tr. 16] 

By response dated October 30,2014, Respondent acknowledged that Mr. Wilson retained 

him to assist in the administration of Mrs. Wilson's estate and that Mrs. Wilson's Last Will and 

Testament provided for a trust to be created for Mr. Wilson's benefit with the residue, if any, to go 

to Potomac State College. [ODC Ex. 8, Bates 000034; ODC Ex. 11, Bates 000088] Respondent also 

acknowledged that Mrs. Wilson's home eventually sold and that the proceeds were deposited into 

a trust account on August 26, 2013, consistent with the provisions of the will. Respondent also 

confirmed that the initial deposit at M&T Bank was in the amount of$30,068.79. [Id.; ODC Ex. 14, 

Bates 00173, 000225-000226] 

Respondent denied that he forged Mr. Wilson's name on the account's signature card and 

maintained that Mr. Wilson "had full access to the account records as a co-signatory, which is how, 

as [Mr. Wilson] concedes, he obtained the account records in January 2014 according to his 

complaint." [Id., Bates 000035; ODC Ex. 11, Bates 000090-000091; Tr. 39-40, 101, 107] 
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Respondent also stated that all of the following withdrawals were made with Mr. Wilson's 

consent: (1) Checks written by Respondent and posting on August 29, 2013; September 9,2013; 

September 12, 2013; September 13, 2013; December 2, 2013; December 6, 2013; December 9, 2013; 

December 13, 2013; December 16,2013; December 20,2013; December 23,2013; December 24, 

2013; December 27,2013; December 31, 2013; January 3,2014; January 7,2014; January 9,2014, 

January 15,2014; January 17,2014; January 21,2014; January 23,2014; January 29,2014; January 

31,2014; and (2) Miscellaneous debits by Respondent on September 18,2013; September 26, 2013; 

September 30,2013; and December 23,2013. 12 [Id.; ODC Ex. 14, Bates 000173-000226; ODC Ex. 

11, Bates 000091; Tr. 20-21; But see also, Tr. 39-40] 

Respondent acknowledged that his withdrawals reduced the balance ofthe trust account from 

$30,068.79 on August 26, 2013, to $12,669.78 on February 26, 2014. [Id.; Tr. 8, 105-106] 

Respondent stated that he and Mr. Wilson discussed his fmancial situation in August 2013, which 

was when he and Mr. Wilson entered into their oral agreement. Respondent also acknowledged he 

should have entered into a written agreement "to memorializ[e] Mr. Wilson's consent to 

[Respondent's] withdrawal of funds from the account." [ODC Ex. 8, Bates 000037; ODe Ex. 11, 

Bates 000091-000094; Tr. 16-17, 106-107] 

COUNT II 

LD. No. 14-01-696 


Complaint of Carrie E. Wolford-Watson 


Complainant Carrie E. W olford-Watson filed a verified complaint against Respondent on or 

about December 17,2014. [ODC Ex. 17; Tr. 43] On or about September 23,2013, Respondent was 

12 In his response, Respondent listed some ofthe January dates as January --, 2013, rather than January --, 2014. 
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paid a $2,500.00 retainer to file a bankruptcy petition on Ms. Wolford-Watson's behalfY Ms. 

Wolford-Watson alleged that Respondent neglected the matter, failed to respond to her requests for 

information, failed to timely provide her with her client file and failed to refund the retainer fee she 

had paid to him. [ODe Ex. 17; ODe Ex. 36, Bates 000353; Tr. 44] Throughout the duration oftime 

that Respondent was allegedly working on her bankruptcy, Ms. Wolford-Watson said she had to 

contact his office "continuously" to inquire about the status of her case. During these calls, 

Respondent or someone in his office would tell her that either he was still working on her case, or 

that there were a few cases ahead ofhers and he would get to it soon. [ODe Ex. 17, Bates 001149; 

Tr. 45-47, 51] 

By letter dated October 8,2014, Respondent advised his clients that he was "winding down 

[Respondent's] practice oflaw and [would] be closing [Respondent's] office on October 10, 2014." 

In his letter, Respondent further stated that he would continue to work on pending cases for as long 

as possible until they were completed, but he was not accepting any new clients. [ODe Ex. 17, Bates 

001150; Tr. 49-51, 108] 

Ms. Wolford-Watson said that on or about December 10, 2014, she texted Respondent to 

inform him that if she did not hear back from him soon regarding her bankruptcy claim, then she 

would file a civil suit against him. [ODe Ex. 17, Bates 001147; Tr. 50-51] 

Thereafter, on or about December 11, 2014, Ms. Wolford-Watson received a voicemail 

message from Respondent in response to her text message. She said that Respondent informed her 

that "he was broke due to an illness, he had no insurance, used money to pay for his insurance, did 

not file bankruptcy for [her] and did not have [her] money to give back to [her] at this time." Ms. 

13 The $2,500.00 retainer fee check was written by Gary L. Wolford to Respondent. The memo line indicates 
that the check was for "Carrie." 
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Wolford-Watson alleged that Respondent acknowledged that he owed her the $2,500.00 retainer fee 

she had paid him. She further stated that Respondent suggested she sue him and file a judgement lien 

against his house. Nonetheless, he assured her that she would get the money back, although it may 

take weeks or months to do so. Due to Respondent's lack ofaction in her case, Ms. Wolford-Watson 

feared that her creditors could come after her home. [Id.; Tr. 50-54, 57-58, 109] 

Ms. Wolford-Watson said she requested that Respondent provide at least halfofthe retainer 

amount as soon as possible. Respondent agreed, but said he may have to borrow the money in order 

to do so, and was unsure when he would be able to repay the remaining half. Ms. Wolford-Watson 

also requested that Respondent return her file to her and Respondent stated that he would. [ODC Ex. 

17, Bates 001147-001148; Tr. 52] However, Respondent failed to timely return the file and when 

Ms. Wolford-Watson attempted to contact Respondent, he failed to answer or return her telephone 

calls. [ODC Ex. 17; Tr. 50-53] By letter dated December 17,2014, the ODC sent Respondent a copy 

of the complaint and directed him to file a response within twenty days. [ODC Ex. 18] 

By response received on January 27,2015, Respondent acknowledged that Ms. Wolford

Watson paid him $2,500.00 to file a Chapter 13 bankruptcy. [ODC Ex. 11, Bates 000144; Tr. 108]. 

Respondent stated that Ms. Wolford-Watson was "very slow" in providing all of the necessary 

information and "possibly never did get [him] everything necessary." Nonetheless, Respondent 

stated that a draft Petition and Chapter 13 Plan was prepared. [ODC Ex. 24] Respondent explained 

that the October 1, 2014 "closure [of his office] was sudden and the result of numerous reasons 

primarily financial and health related. [Respondent] therefore had no access to the bankruptcy 

software or electronic filing." [ODC Ex. 24, Bates 001165; Tr. 69, 71, 108] Respondent said he 

contacted Ms. Wolford-Watson to inform her that he was unable to file her bankruptcy petition and 
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that he would refund her retainer fee. Respondent stated that he returned her file to her at her 

workplace as she requested and refunded $1,250.00 to her and that he told Ms. Wolford-Watson that 

he would refund the remaining $1,250.00 as soon as possible. [Id.; Tr. 60, 109] 

Respondent stated that he was also served with the civil action Ms. Wolford-Watson had 

filed in magistrate court. Respondent said he filed his answer "confessing judgment of$I,250.00." 

Respondent again stated that he intended to pay Ms. Wolford-Watson the remaining amount ofher 

retainer as soon as possible. [Id.; See also, ODe Ex. 26; ODe Ex. 11, Bates 000141, 000142; Tr. 

60-61, 109] 

By letter dated January 29,2015, Ms. Wolford-Watson asserted that Respondent was not 

fully accurate in his response. She denied Respondent's allegations that she was "'very slow with 

providing necessary information for filing' and 'possibly never did get [Respondent] everything 

necessary. ", She maintained that she returned forms to Respondent as soon as possible and was told 

that ifanything further was needed, then she would be contacted. In or about the middle ofAugust 

2014, Respondent told her that he had lost her client file and she had to "re-do everything." On or 

about September 14, 2014, she met with Respondent who informed her that she was ready to go to 

bankruptcy court, and would receive a court date in the mail within the next month. [ODe Ex. 25, 

Bates 001169; Tr. 47-49] 

Ms. Wolford-Watson alleged that on or about December 11, 2014, Respondent "could not 

tell [her] what he did with [her] retainer fee of $2,500.00." However, she acknowledged that on 

December 16, 2014, Respondent paid half of the retainer fee back to her but she stressed to him that 

she needed the other half of the money in order to secure another attorney. [ODe Ex. 25, Bates 

001170; Tr. 51-52] 
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On or about February 9, 2015, Disciplinary Counsel provided Respondent a copy of 

Complainant's reply and requested that he respond to the same within ten (10) days. [ODC Ex. 27] 

After receiving no response from Respondent, on or about April 1, 2015, Disciplinary 

Counsel again requested via both certified and regular first class mail with the United States Postal 

Service (USPS), Respondent's response to Complainant's reply letter. Disciplinary Counsel 

requested that Respondent provide his response on or before April 10,2015. The green Domestic 

Return Receipt card from the USPS was returned on or about April 10, 2015, indicating that 

Respondent received Disciplinary Counsel's letter on or about April 6, 2015. [ODC Ex. 28; ODC 

Ex. 29] 

On or about April 3, 2015, Ms. Wolford-Watson informed Disciplinary Counsel via e-mail 

that Respondent did not appear in Magistrate Court for a hearing regarding the magistrate court 

complaint she had filed against him. [See, ODC Ex. 11, Bates 000142]. Complainant stated that she 

felt "very degraded by the system as well as taken advantage of by a man who knows he can get 

away with whatever he wishes to do." [Tr. 53-54] 

On or about April 20, 2015, Respondent provided a response wherein he reiterated that he 

closed his office for financial and health reasons, and upon doing so, lost access to the bankruptcy 

software and electronic filing system. Therefore, he informed Ms. Wolford-Watson that he would 

refund her money. Respondent stated that he "immediately repaid [Complainant] $1250 which 

[Respondent] had set aside until after the filing. [Respondent] paid [himself] $1250 for preparing 

the petition and the plan prior to filing." [ODC Ex. 30; ODC Ex. 11; Bates 000148,000149; Tr. 69, 

71, 108] Respondent acknowledged that Complainant sued him in Magistrate Court and was 

.0072764.WPD 11 



awarded a judgment in the amount of$I,250.00 which he did not contest. [Id.; ODC Ex. 11, Bates 

000141,000156; ODC Ex. 35; Tr. 60-61, 109] 

On or about April 21, 2015, Disciplinary Counsel provided a copy ofRespondent's letter to 

Complainant. [ODC Ex. 31] On or about May 4,2015, Complainant provided a letter in response. 

Complainant stated Respondent continues to state that he will pay her as soon as possible; however, 

he has made no effort to do so. She reported that she hired another attorney to handle her bankruptcy 

proceedings but her financial strain continues. [ODC Ex. 32; Tr. 54] 

By subpoena issued June 18, 2015, the ODC subpoenaed Respondent's bank records for his 

IOLTA account, styled on his checks as his "Attorney at Law Client Trust Account," and his 

Operating Account, styled on his checks as his "Attorney at Law" account. The subpoena was issued 

to M&T Bank. Respondent's bank records were subpoenaed for the following dates: May 2013 

through the date of the subpoena. [ODC Ex. 38] 

Respondent's bank records for his M&T Bank accounts indicate that on September 24, 2013, 

Respondent deposited $1,000.00 of the $2,500.00 retainer fee check into his "Attorney at Law" 

account and $600.00 into his "Attorney at Law Client Trust Account." Upon information and belief, 

Respondent took the remainder of the retainer fee paid by Ms. W olford-Watson out as cash on 

September 24,2013, when he made the deposit.14 [ODC Ex. 36, Bates 000237,000353-000354; 

ODC Ex. 37, Bates 000997, 001017, 001059] 

14 Respondent's bank records also indicate that on September 24,2013, Respondent wrote a check to "Carrie 
Watson" for $250.00 from his "Attorney at Law Client Trust Account." The memo of this check indicates that it is a 
"Refund of filing-fees (BIR)." 
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C. CONCLUSIONS OF LAW 15 

The HPS found that Respondent violated Rule 1.8(a) ofthe Rules ofProfessional Conductl6 

because he and Mr. Wilson entered into a business transaction whereby Respondent borrowed money 

from Mr. Wilson without disclosing the transaction and terms in writing to Mr. Wilson, did not 

advise Mr. Wilson to seek independent counsel, and did not obtain Mr. Wilson's written content to 

the transactions. The HPS also found that Respondent violated Rules 8.4( c) and 8.4( d) of the Rules 

of Professional Conduct l7 because he wrongfully misappropriated and converted funds belonging 

to his client and/or to a third person to his own personal use. 

In regard to the complaint ofMs. Wolford-Watson, the HPS found that Respondent violated 

Rule 1.3 of the Rules of Professional Conduct l8 because he failed to act with reasonable diligence 

by failing to file a bankruptcy petition even though Ms. Wolford-Watson paid him $2,500.00 to do 

so. The HPS also found that Respondent failed to keep Ms. Wolford-Watson reasonably informed 

about the status of her matter and failed to promptly comply with her reasonable requests of 

information in violation ofRule 1.4(a) and 1.4(b) ofthe Rules ofProfessional Conduct.19 The HPS 

also found that Respondent violated Rule 1.15( c) of the Rules of Professional Conducfo because 

Respondent claimed that he earned $1,250.00 of the $2,500.00 retainer fee paid by Ms. Wolford

15 On September 29,2014, the Supreme Court of Appeals ofWest Virginia entered an Order which adopted 
amendments to the Rules of Professional Conduct to be effective January 1, 2015. All references to the Rules of 
Professional Conduct in this matter are to the Rules ofProfessional Conduct in effect prior to January 1,2015. 

16 See n. 5 supra. 

17 See n. 8, supra. 

18 See n. 3, supra. 

19 See n. 4, supra. 

20 See n. 6, supra. 
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Watson but failed to produce an accounting andlor itemized statement detailing her account. The 

HPS found that Respondent also violated Rule 1.16( d) of the Rules of Professional Conducf1 

because he failed to provide a full refund ofthe $2,500.00 retainer fee paid to him by Ms. Wolford

Watson after he failed to file the bankruptcy petition for which he had been retained. Finally, the 

HPS found that Respondent wrongfully misappropriated and converted funds belonging to his client 

to his own personal use in violation of Rules 8.4(c) and 8.4(d) of the Rules of Professional 

Conduct.22 

II. SUMMARY OF ARGUMENT 

The ODC asserts that the findings of fact and conclusions oflaw made by the HPS of the 

Lawyer Disciplinary Board in its Report were correct and supported by reliable, probative, and 

substantial evidence on the whole adjudicatory record. The HPS correctly found that Respondent 

committed multiple violations of the Rules of Professional Conduct, and recommended that 

Respondent be suspended for one year. The HPS also recommended that prior to applying for 

reinstatement, Respondent be required to refund to Ms. Wolford-Watson the remaining $1,250.00 

of the $2,500.00 retainer fee that had been paid to Respondent. The HPS also recommended that 

Respondent to complete an additional six (6) hours of continuing legal education, including an 

additional three (3) hours in the areas of ethics and office management above that which is already 

required and that he be subject to a period ofone (I) year supervised practice should he be reinstated. 

Finally, the HPS recommended that Respondent comply with the mandates ofRule 3.28 ofthe Rules 

ofLawyer Disciplinary Procedure regarding the duties of a suspended or disbarred lawyer and that 

21 See n. 7, supra. 


22 See n. 8, supra. 
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he pay the costs of these proceedings. The ODC asserts that the suspension period and other 

sanctions proposed by the HPS are adequate considering the stipulations ofthe parties, the clear and 

convincing evidence supporting the same, the aggravating and mitigating factors, and the precedent 

of this Honorable Court. In ordering such sanction in these proceedings, the Court will be serving 

its goals ofprotecting the public, reassuring the public as to the reliability and integrity ofattorneys, 

and safeguarding its interests in the administration ofjustice. 

III. STATEMENT REGARDING ORAL 


ARGUMENT AND DECISION 


This Honorable Court's October 18, 2017 Order set this matter for oral argument on 

Wednesday, January 24, 2018, pursuant to Rule 20 of the Revised Rules of Appellate Procedure. 

IV. ARGUMENT 

A. STANDARD OF PROOF 

The charges against an attorney must be proven by clear and convincing evidence pursuant 

to Rule 3.7 ofthe Rules ofLawyer Disciplinary Procedure. Syl. pt. 1, Lawyer Disciplinary Board v. 

McGraw, 194 W. Va. 788, 461 S.E.2d 850 (1995). Substantial deference is to be given to the Lawyer 

Disciplinary Board's findings offact unless the findings are not supported by reliable, probative, and 

substantial evidence on the whole record. Lawyer Disciplinary Board v. Cunningham, 195 W. Va. 

27,464 S.E.2d 181 (1995). At the Supreme Court level, "[t]he burden is on the attorney at law to 

show that the factual findings are not supported by reliable, probative, and substantial evidence on 

the whole adjudicatory record made before the Board." Cunningham, 195 W.Va. at 39, 464 S.E.2d 

at 189. 

In lawyer disciplinary matters, a de novo standard of review applies to questions of law, 

questions ofapplication ofthe law to the facts, and questions ofappropriate sanction to be imposed. 
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Roark v. Lawyer Disciplinary Board, 207 W. Va. 181,495 S.E.2d 552 (1997); Committee on Legal 

Ethics v. McCorkle, 192 W. Va. 286, 452 S.E.2d 377 (1994). The Supreme Court ofAppeals gives 

respectful consideration to the Lawyer Disciplinary Board's recommendations as to questions oflaw 

and the appropriate sanction, while ultimately exercising its own independent judgment. McCorkle, 

192 W. Va. at 290, 452 S.E.2d at 381. The Supreme Court has also held that "[s]tipulations or 

agreements made in open court by the parties in the trial of a case and acted upon are binding and 

a judgment founded thereon will not be reversed." Syl. Pt. 3, Lawyer Disciplinary Board v. 

Cavendish, 226 W.Va. 327, 700 S.E.2d 779 (2010). Nonetheless, the Supreme Court ofAppeals is 

the fmal arbiter of formal legal ethic charges and must make the ultimate decisions about public 

reprimands, suspensions or annulments ofattorneys' licenses to practice law. Syl. pt. 3, Committee 

on Legal Ethics v. Blair, 174 W.Va. 494,327 S.E.2d 671 (1984); Syl. pt. 7, Committee on Legal 

Ethics v. Karl, 192 W.Va. 23, 449 S.E.2d 277 (1994). 

B. 	 ANALYSIS OF SANCTION UNDER RULE 3.16 OF THE 

RULES OF LAWYER DISCIPLINARY PROCEDURE 

Syl. Point 4 of Office ofDisciplinary Counsel v. Jordan, 204 W.Va. 495,513 S.E.2d. 722 

(1998) holds: Rule 3.16 ofthe Rules ofLawyer Disciplinary Procedure provides that when imposing 

a sanction after a finding oflawyer misconduct, the Court shall consider: (1) whether the lawyer has 

violated a duty owed to a client, to the public, to the legal system, or to the profession; (2) whether 

the lawyer acted intentionally, knowingly, or negligently; (3) the amount of the actual or potential 

injury caused by the lawyer's misconduct; and (4) the existence of any aggravating or mitigating 

factors. A review of the extensive record in this matter indicates that Respondent has transgressed 

all four factors set forth in Jordan. 
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1. 	 Whether Respondent violated duties owed to a client, to the public, to the legal 
system or to the legal profession. 

Lawyers owe duties of candor, loyalty, diligence and honesty to their clients. Respondent 

clearly violated these duties in regard to his representation ofMr. Wilson and Ms. Wolford-Watson. 

Respondent violated the duty he owed to Mr. Wilson to safeguard the proceeds from the sale ofMr. 

Wilson's mother's home. Respondent did not disclose, in writing, the terms ofany agreement he and 

Mr. Wilson may have had regarding Respondent's access to and use ofthe funds, did not advise Mr. 

Wilson to seek the advice of independent counsel, and did not obtain Mr. Wilson's written consent 

to use Mr. Wilson's funds being held in the bank account. This misconduct, to which Respondent 

has stipulated, did not comply with the requirements set forth in Rule 1.8(a) of the Rules of 

Professional Conduct.23 [Joint Ex. ,-r,-r 10, 18, 19; Tr. 15-17,20-21, 106-107]. 

The parties stipulated that Respondent and Complainant had discussed Respondent's dire 

personal financial situation and that he had received verbal permission from Mr. Wilson to access 

the bank. account when the funds were deposited in August 2013. Complainant had alleged in his 

original complaint that Respondent had added his own name to the account, that Respondent had 

forged Complainant's name on the signature card and that he had not monitored the account. [ODC 

Ex. 1, Bates 000003]. However, Complainant sent a letter to Disciplinary Counsel prior to the date 

Respondent's response was due that some of the allegations in his complaint were not accurate, 

including his allegation that Respondent forged his signature. [ODC Ex. 5]. At the hearing, Mr. 

Wilson said that ''we'' deposited the money into the account, and upon questioning by a HPS 

member about the signature on the signature card, Complainant said that while the signature was 

"rough," the information on the card was accurate and ''we had to fill out forms, you know, involving 

23 Rule 1.8(a) of the Rules ofProfessional Conduct, supra. 
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this." [Tr. 13; 29-30].24 In response to a HPS member's question "Did you know that Mr. Sirk would 

have access to this account," Mr. Wilson said "Yes. If you recall of my previous testimony, it was 

the idea, but here again, I didn't know it was going to be hit [sic] that much." [Tr. 33-34]. Mr. 

Wilson also acknowledged that while he did not reconcile the statements every month, his address 

was on the bank account statements, that the bank statements did not go to Mr. Sirko and that he had 

received the bank statements showing the withdrawals made by Respondent. [Tr. 38]. Nonetheless, 

on multiple occasions during his testimony at the hearing, Complainant agreed that there was an 

agreement for Respondent to have access to the money in the account but he just did not realize the 

extent ofthe withdrawals Respondent had made until January of2014. [Tr. 16-17,20-21, 33- 34, 37

38,39]. Mr. Wilson testified at the hearing that in January of2014, he was surprised, disappointed 

and angry when he learned of the extent of Respondent's withdrawals. [Tr. 17-19] Ms. Shaw, an 

employee ofRespondent's law office, also testified that Mr. Wilson came into Respondent's office 

in January of2014 in an agitated state. [Tr. 76]. 

Respondent's actions also violated duties he owed to the public, the legal system, and the 

legal profession. Members of the public are entitled to be able to trust lawyers to protect their 

property. Respondent's misconduct involves making twenty (29) withdrawals, totaling $17,399.01, 

from the bank account into which Mr. Wilson's funds had been deposited, and using those client 

funds for his own personal use without any written consent by Mr. Wilson. 

Respondent also violated the duties he owed to Ms. Wolford-Watson by failing to act with 

24 However, Mr. Wilson also said, upon questioning by another HPS member, that "I didn't say it was a forgery. 
That's not my signature. I can - as you've probably seen. I don't' recall. If! was I don't think that's my signature but 
I'm not accusing Mr. Sirk." [Tr. 31-32]. Mr. Wilson also could not recall going to the bank to deposit the money but did 
say that ''we could've, but like I said, I don't recall that situation." [Tr. 33] 
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reasonable diligence25 in filing a bankruptcy petition and failing to keep her reasonably informed 

about the status of the matter.26 The evidence also establishes that Respondent failed to explain the 

matter to the extent reasonably necessary to permit Ms. Wolford-Watson to make informed decisions 

about the representation.27 Ms. Wolford-Watson hired Respondent to represent her in the filing of 

bankruptcy petition on or about September 23,2013, and at the time she filed the ethics complaint 

against Respondent in or about December 17, 2014, Respondent had yet to file the bankruptcy 

petition. Respondent also misinformed Ms. Wolford-Watson about to the true status of her 

bankruptcy petition at their meeting on or about September 14, 2014. Ms. Wolford-Watson testified 

that at that meeting, Respondent advised her that they were ready to "go to court." [Tr. 48; Joint Ex. 

1, ,-r 34]. Then, just several weeks later, Ms. Wolford-Watson received a letter from Respondent 

rumouncing that he was closing his office with no other explanation coming from Respondent. [ODe 

Ex. 17, Bates 001150; Tr. 49-51]. Ms. Wolford-Watson testified that she "was very confused" at this 

point, and as a result, asked Respondent for a full refund ofthe retainer fee and her file. [Tr.49-50]. 

Respondent also testified that when he abruptly closed his office, he lost access to software that 

would have enabled him to complete the filing ofMs. Wolford-Watson' s bankruptcy petition. [ODe 

Ex.24, Bates 001165; Tr. 69, 71, 108]. While Respondent returned half of the retainer fee, 

Respondent acknowledged that he did not file the bankruptcy petition and that Ms. Wolford-Watson 

is due a full refund of the retainer fee. [ODC Ex. 24, Bates 001165; Tr. 60-61, 109; See also, ODe 

Ex. 26; ODC Ex. 11, Bates 000141, 000142]. 

2S Rule 1.3 of the Rules of Professional Conduct, supra. 

26 Rule 1.4(a) of the Rules of Professional Conduct, supra. 

27 Rule l.4(b) of the Rules of Professional Conduct, supra. 
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Respondent also cannot account for his use of Ms. Wolford-Watson's retainer fee prior to 

completing the work for which he had been hired and has been unable to refund the entire fee to her 

in a timely manner in violation of both Rule 1.15( c) and Rule 1.16( d) of the Rules ofProfessional 

Conduct.28 Respondent returned half of the $2,500.00 retainer fee in December of 2014, and has 

admitted that he still owes Ms. Wolford-Watson the remaining $1,250.00 ofthe retainer fee.29 [Joint 

Ex. 1, ~~ 32,33,40; Tr. 61, 109]. At his sworn statement, Respondent also asserted that he had been 

holding the retainer fee for all this time but he did not refund the money when Ms. Wolford-Watson 

asked him to in the fall of2014, and he did not submit any type ofaccounting. [ODC Ex. 11, Bates 

000149-150]. Moreover, the evidence demonstrates that Respondent never deposited half of the 

$2,500.00 retainer fee into his bank account upon receiving it on or about September 23,2013. He 

only deposited $1,000.00 of $2,500.00 into his law office account. [ODC Ex. 36, Bates 000237, 

000352-000353]. Respondent then only deposited $600.00 of the remaining $1,500.00 retainer fee 

into his IOLTA Client Trust account. [ODC Ex. 37, Bates 000997]. 

Lawyers are officers ofthe court, and as such, must operate within the bounds ofthe law and 

abide by the rules ofprocedure which govern the administration ofjustice in our state. Furthermore, 

a lawyer's duties also include maintaining the integrity of the profession. The evidence in this case 

established by clear and convincing proof that in these matters demonstrates that Respondent 

engaged in misrepresentation, dishonesty and wrongfully converted client funds to his own use in 

violation of these duties as provided for in Rule 8.4( c) and 8.4( d) of the Rules of Professional 

Conduct.30 

28 Rule US(c), supra, and Rule 1.16(d), supra. 


29 Respondent also characterized the retainer fee as a flat fee. [ODC Ex. 11, Bates 000150] 


30 Rule 8.4(c), supra, and 8.4(d), supra. 
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2. Whether Respondent acted intentionally, knowingly or negligently. 

The ABA Standards Jor Imposing Lawyer Sanctions states that the most culpable mental state 

is that of intent, when the lawyer acts with the conscious objective or purpose to accomplish a 

particular result. The next most culpable mental state is that ofknowledge, when the lawyer acts with 

conscious awareness of the nature or attendant circumstances of his conduct, both without the 

conscious objective or purpose to accomplish a particular result. The least culpable mental state is 

negligence, when a lawyer fails to be aware of a substantial risk that circumstances exist or that a 

result will follow, which failure is a deviation from the standard of care that a reasonable lawyer 

would exercise in the situation. 

The evidence establishes that Respondent acted intentionally in these matters. The HPS found 

that Respondent acted intentionally in making twenty-nine (29) withdrawals from the account into 

which the proceeds from the sale of the home of Mr. Wilson's mother had been deposited. 

Respondent made his first withdrawal from the account only three days following the initial deposit 

on August 26,2013, and he continued to make withdrawals from the account even after Mr. Wilson 

confronted him in mid-January of 2014 and asked that the money be repaid. [ODC Ex. 14, Bates 

000173, 000185, 000179; Tr. 20-22]. Moreover, both Mr. Wilson and Respondent testified that 

while Respondent had some sort of agreement with Complainant to access the money from the 

account, Mr. Wilson did not have knowledge of the extent of the frequency of Respondent's 

withdrawals and the extent to which Respondent's withdrawals had depleted the balance in the 

account from $30,068.79 to $12,669.78 after only six (6) months. [Tr. 17-19; ODC Ex. 14, Bates 

000173, 000179]. Finally, Respondent acknowledged that he used the money he withdrew from Mr. 

Wilson's account to pay his own and his son's personal expenses. [ODe Ex. 11, Bates 000099; Tr. 

112]. 
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The HPS also found that Respondent acted intentionally in regard to Ms. W olford-Watson's 

bankruptcy matter. Respondent had accepted Complainant's retainer fee in September of2013, and 

made little to no progress in her case for over a year. Respondent then met with Ms. Wolford-Watson 

in September of2014, and advised her that they were ready to file the petition and that she would 

have a court date soon. However, Respondent did not file the bankruptcy petition and then abruptly 

closed his office about three (3) weeks later with no notice to Ms. Wolford-Watson other than his 

October 8, 2014 letter to his clients which indicated that he would continue to represent his current 

clients. However, Respondent testified that when he closed his office in October of 2014, he lost 

access to the bankruptcy software which he would use to file bankruptcy petitions. He clearly did 

not advise Ms. Wolford-Watson about his lack ofaccess to the software or that he would not be able 

to file her bankruptcy petition until December of2014. 

3. The amount of actual or potential injury caused by the lawyer's misconduct. 

Respondent's misconduct caused actual injury and potential injury to his clients. Mr. Wilson 

was deprived of use of the funds which Respondent had withdrawn. While Respondent repaid Mr. 

Wilson, Mr. Wilson, nonetheless, testified at the hearing that he suffered injury because he "needed 

money then, ..." [Tr. 23]. Ms. W olford-Watson testified that Respondent ''took advantage of [her]" 

and that she is now "a little weary, you know, about attorneys." [Tr. 58-59]. Ms. Wolford-Watson 

also had to borrow additional money from her parents to pay another lawyer's retainer fee in order 

to have a bankruptcy petition filed on her behalf. [Tr. 54]. 

4. The existence of any aggravating factors. 

Aggravating factors are considerations enumerated under Rule 3.16 ofthe Rules ofLawyer 

Disciplinary Procedure for the Court to examine when considering the imposition of sanctions. 

Elaborating on this rule, the Scott Court held "that aggravating factors in a lawyer disciplinary 

proceeding' are any considerations, or factors that may justify an increase in the degree ofdiscipline 
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to be imposed.'" Lawyer Disciplinruy Board v. Scott, 213 W.Va. 209,216,579 S.E.2d 550, 557 

(2003) quoting ABA Model Standards for Imposing Lawyer Sanctions, 9.21 (1992). The aggravating 

factors present in this case are (1) dishonest or selfish motive; (2) a pattern of misconduct; (3) 

multiple offenses; and (4) substantial experience in the practice oflaw. 

5. The existence of any mitigating factors. 

In addition to adopting aggravating factors, the Scott court also adopted mitigating factors 

in lawyer disciplinary proceedings and stated that mitigating factors "are any considerations or 

factors that may justify a reduction in the degree ofdiscipline to be imposed." Lawyer Disciplinruy 

Board v. Scott, 213 W.Va. 209, 214, 579 S.E.2d 550, 555 (2003) quoting ABA Model Standardsfor 

Imposing Lawyer Sanctions, 9.31 (1992Y. It should be clear that mitigating factors were not 

envisioned to insulate a violating lawyer from discipline. The mitigating factors present in this case 

are (1) an absence of a prior disciplinary record; (2) personal or emotional problems; and (3) 

remorse. 

Respondent did make an effort to make restitution or to rectify the consequences of his 

misconduct, especially to Mr. Wilson. But the same should not be considered as mitigation and 

should not shield him from discipline. Respondent's restitution is more akin to "forced or compelled 

restitution" as noted inABA Model Standards for Imposing Lawyer Sanctions, 9.4 (1992). When Mr. 

Wilson learned the full extent of Respondent's numerous withdrawals from the bank account, he 

confronted Respondent and asked for the money to be returned. Respondent returned a significant 

portion of the money to Mr. Wilson about six (6) months later but Mr. Wilson filed an ethics 

1 The Scott Court held that mitigating factors which may be considered in detennining the appropriate sanction to be 
imposed against a lawyer for violating the Rules of Professional Conduct include: (1) absence of a prior disciplinary 
record; (2) absence ofa dishonest or selfish motive; (3) personal or emotional problems; (4) timely good faith effort to 
make restitution or to rectify consequences of misconduct; (5) full and free disclosure to disciplinary board or 
cooperative attitude toward proceedings; (6) inexperience in the practice oflaw; (7) character or reputation; (8) physical 
or mental disability or impairment; (9) delay in disciplinary proceedings; (10) interim rehabilitation; (11) imposition of 
other penalties or sanctions; (12) remorse; and (13) remoteness ofprior offenses. . 
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complaint when Respondent did not fully reimburse him. Respondent's efforts to provide a refund 

to Ms. Wolford-Watson also do not rise to the level to be considered a good faith effort. While 

Respondent sent a letter to his clients announcing the abrupt closure ofhis law office, he did advise 

current clients that he would continue to represent them. However, Ms. Wolford-Watson testified 

that after she received Respondent's letter about the closure of his law office, she did not hear from 

Respondent again~ thus forcing her to contact Respondent herself to find out information on the 

status ofher case. [Tr. 48-50]. When Respondent failed to make a full refund of the retainer fee as 

Ms. Wolford-Watson requested, she filed a magistrate court complaint and an ethics complaint 

against him. In response, Respondent filed an answer acknowledging that he owed Ms. Wolford

Watson another $1,250.00, or a full refund ofthe retainer fee he had received on her behalf and told 

her to file a judgment lien against his house. Respondent's actions are not the actions ofan attorney 

who intended to a make a timely good faith effort to issue a full refund to a client. 

C. SANCTION 

The principle purpose ofattorney disciplinary proceedings is to safeguard the public's interest 

in the administration ofjustice . Syl. pt. 3, Daily Gazette v. Committee on Legal Ethics, 174 W.Va. 

359,326 S.E.2d 705 (1984); and Syl. pt. 2, Lawyer Disciplinary Board v. Hardison, 205 W.Va. 344, 

518 S.E.2d 101 (1999). 

"A sanction is to not only punish the attorney, but should also be designed to reassure the 

public confidence in the integrity of the legal profession and deter other lawyers from similar 

conduct." Syl. pt 2, Committee on Legal Ethics v. White, 189 W.Va. 135,428 S.E.2d 556 (1993);. 

Syl. pt 3, Committee on Legal Ethics v. Walker, 178 W.Va. 150,358 S.E.2d 234 (1987); Syl. pt. 5, 

Committee on Legal Ethics v. Roark, 181 W.Va. 260, 382 S.E.2d 313 (1989); Syl pt. 3, Lawyer 

Disciplinary Board v. Friend, 200 W.Va. 368, 489 S.E.2d 750 (1997); and Syl pt. 3, Lawyer 

Disciplinary Board v. Keenan, 208 W.Va. 645, 542 S.E.2d 466 (2000). For the public to have 
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confidence in our disciplinary and legal systems, lawyers such as Respondent must be removed from 

the practice oflaw for a period oftime. A severe sanction is also necessary to deter lawyers who may 

be considering or who are engaging in similar conduct. 

The Rules of Professional Conduct state the minimum level of conduct below which no 

lawyer can fall without being subject to disciplinary action. Syl. Pt. 3, in part, Committee on Legal 

Ethics v. Tatterson. 173 W.Va. 613,319 S.E.2d 381 (1984), cited in Committee on Legal Ethics v. 

Morton. 186 W.Va. 43, 45, 410 S.E.2d 279, 281 (1991). In addition, discipline must serve as both 

instruction on the standards for ethical conduct and as a deterrent against similar misconduct to other 

attorneys. In Syllabus Point 3 ofCommittee on Legal Ethics v. Walker, 178 W.Va. 150,358 S.E.2d 

234 (1987), the Court stated: 

In deciding on the appropriate disciplinary action for ethical 
violations, this Court must consider not only what steps would 
appropriately punish the respondent attorney, but also whether the 
discipline imposed is adequate to serve as an effective deterrent to 
other members of the Bar and at the same time restore public 
confidence in the ethical standards of the legal profession. 

Moreover, a principle purpose of attorney disciplinary proceedings is to safeguard the public's 

interest in the administration ofjustice. Daily Gazette v. Committee on Legal Ethics, 174 W.Va. 359, 

326 S.E.2d 705 (1984); Lawyer Disciplinary Board v. Hardison, 205 W.Va. 344, 518 S.E.2d 101 

(1999). 

The ABA Model Standards for Imposing Lawyer Sanctions provide that absent any 

aggravating or mitigating circumstances, the following sanction is generally appropriate in cases 

where the lawyer fails to preserve client property: 

Standard 4.11. Disbarment is generally appropriate when a lawyer 
knowingly converts client property and causes injury or potential 
injury to a client. 

Standard 4.12. Suspension is general appropriate when a lawyer 
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knows or should know that he is dealing improperly with client 
property and causes injury or potential injury to a client. 

The ABA Model Standards for Imposing Lawyer Sanctions also provide that absent any 

aggravating or mitigating circumstances, the following sanction is generally appropriate in cases 

involving conflicts of interest: 

Standard 4.31. Disbarment is generally appropriate when a lawyer, 
without the informed consent of client(s): (a) engages in 
representation of a client knowing that the lawyer's interests are 
adverse to the client's with the intent to benefit the lawyer or another, 
and causes serious or potentially serious injury to the client; .... 

Standard 4.32. Suspension is generally appropriate when a lawyer 
knows of a conflict of interest and does not fully disclose to a client 
the possible effect of that conflict, and causes injury or potential 
injury to the client. 

The ABA Model Standards for Imposing Lawyer Sanctions provide that absent any 

aggravating or mitigating circumstances, the following sanction is generally appropriate in cases 

involving a failure to act with reasonable diligence and promptness in representing a client: 

Standard 4.41. Disbarment is generally appropriate when ( a) a lawyer 
abandons the practice and causes serious or potentially serious injury 
to a client; or (b) a lawyer knowingly fails to perform services for a 
client and causes injury or potential injury to a client; or (c) a lawyer 
engages in a pattern of neglect with respect to client matters and 
causes injury or potential injury to a client. 

Standard 4.42. Suspension is generally appropriate when (a) a lawyer 
knowingly fails to perform services for a client and causes injury or 
potential injury to a client; or ( c) a lawyer engages in a pattern of 
neglect [and] causes injury or potential injury to a client. 

The ABA Model Standards for Imposing Lawyer Sanctions also provide that absent any 

aggravating or mitigating circumstances, the following sanction is generally appropriate in cases 

where the lawyer engages in fraud, deceit or misrepresentation toward a client: 
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Standard 4.61. Disbannent is generally appropriate when a lawyer 
knowingly deceives a client with the intent to benefit the lawyer or 
another, and causes injury or potential injury to the client. 

Standard 4.62. Suspension is generally appropriate when a lawyer 
knowingly deceives a client and causes injury or potential injury to 
the client. 

Respondent's misconduct in this matter is serious and the HPS found that a suspension of 

Respondent's law license is an appropriate sanction in this matter. The Supreme Court ofAppeals 

has issued both suspensions and annulments in several matters involving lawyers failing to observe 

the requirements ofRule 1.8( a) ofthe Rules ofProfessional Conduct before entering into a business 

transaction with clients. The Supreme Court has also long held that "[a] lawyer who engages in a 

loan transaction with his or her client must, at a minimum, assure that the arrangement satisfies West 

Virginia Rule of Professional Conduct 1.8(a)(1) to (3)." Syl. Pt. 6, Office of Disciplinary Counsel 

v. Battistelli, 193 W.Va. 629,457 S.E.2d 652 (1995) (license of attorney temporarily suspended 

pending resolution of disciplinary charges). Battistelli's license was eventually annulled based on 

a number of charges involving misappropriation of client money, obtaining a loan from client in 

violation of Rule 1.8(a), failing to pay back the loan in timely manner, neglect of client matters, 

repeatedly lying to client about the status of a case, and failure to act in a diligent manner in 

representing a client. See, Lawyer DisciplinaI)' Board v. Battistelli, 206 W.Va. 197, 523 S.E.2d 257 

(1999). The Supreme Court annulled the attorney's license in Lawyer Disciplinary Board v. 

McCorkle, 219 W.Va. 245, 633 S.E.2d 1 (2006), for among other things, neglecting to maintain a 

complete record of a client's trust fund account, using trust funds to pay his own rent and to loan 

money to a friend. Unlike the attorneys Battistelli and McCorkle who had discipline imposed upon 

them in previous matter, Respondent does not have a disciplinary history. Committee on Legal 
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Ethics v. Battistelli, 185 W.Va. 109, 405 S.E.2d 242 (1991); Committee on Legal Ethics v. 

McCorkle, 192 W.Va. 286,452 S.E.2d 377 (1994) (McCorkle I). 

The Supreme Court addressed Rule 1.8(a) in Committee on Legal Ethics v. Simmons, 184 

W.Va. 183,399 S.E.2d 894 (1990), wherein the Supreme Court suspended the license ofan attorney 

for six (6) months after he entered into multiple transactions with long time clients without making 

adequate d~sclosure to them, without properly protecting their interests, and without referring them 

to independent counsel. In one ofthe matters in Simmons, the attorney borrowed the proceeds from 

two separate certificates of deposit, and also borrowed the early withdrawal penalty on one of the 

certificates. The Supreme Court again addressed the issue of a violation of Rule 1.8(a) in Lawyer 

Disciplinary Board v. King, 221 W.va. 66, 650 S.E.2d 165 (2007). In King, the Supreme Court 

issued a sixty (60) day suspension against an attorney who had entered into a loan transaction with 

his client because the attorney failed to give the client a reasonable opportunity to seek the advice 

of independent counsel and have the client consent in writing to the transaction. The Court also 

issued a sixty (60) day suspension for violating Rule 1.8( a) in Lawyer Disciplinary Board v. Barber, 

211 W.Va. 358, 566 S.E.2d 245 (2002). In Barber, the attorney solicited a $100,000.00 loan from 

his client at one of their meetings prior to a final divorce hearing because the attorney said he owed 

money to the Internal Revenue Service. The attorney promised to repay the loan in thirty (30) days. 

The client wrote a check to the attorney and in return, the attorney gave the client a document 

entitled "Promissory Note" but did not provide collateral or a security interest for the loan. The 

attorney did not advise the client to seek the advice ofother legal counsel. The client filed the ethics 

complaint after the attorney refused to repay the loan and instead offered to offset legal fees owed 

to him by the client. In Barber, the attorney did not assure that the arrangement satisfied Rule 1.8(a) 

of the Rules of Professional Conduct but the Court found that the attorney had not engaged in any 

deception or fraud toward his client, nor engaged in a pattern of misconduct or otherwise had a 
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previous history of disciplinary sanctions. Therefore, the Barber Court found that a sixty (60) day 

suspension was sufficient. This matter can be distinguished from Simmons, King and Barber and that 

a more severe sanction is warranted because the HPS found that Respondent engaged in a pattern 

and practice, had multiple offenses and engaged in conduct constituting dishonesty, fraud, deceit 

and/or misrepresentation in violation ofRule 8.4( c) ofthe Rules ofProfessional Conduct, in addition 

to violating Rule 1.8(a). 

Other jurisdictions have also addressed improper business transactions with clients. The 

Washington Supreme Court issued a six (6) month suspension against an attorney who obtained 24 

individual loans, varying from $750.00 to $3,500.00, for a total of$52,300.00, from a client without 

complying with the requirements set forth in Rule 1.8(a) for entering into transactions with clients. 

The Oklahoma Supreme Court has issued a one (1) year suspension against an attorney for violating 

his fiduciary duties as a trustee when he made unauthorized withdrawals of trust funds as personal 

loans. In re Disciplinary Proceeding against Holcomb, 173 P.3d 898 (Wash. 2007). 

In addition to Respondent's misconduct in regard to Mr. Wilson, this matter also involves 

a case of client neglect, failure to adequately communicate with a client, and failure to fully refund 

a retainer fee. In Committee on Legal Ethics v. Mullins. the Supreme Court stated that "[m] isconduct 

or malpractice consisting ofnegligence or inattention, in order to justify a suspension or annulment, 

must be such as to show the attorney to be unworthy of public confidence and an unfit or unsafe 

person to be entrusted with the duties of a member of the legal profession or to exercise its 

privileges." Mullins, 159 W.va. 647, 652,226, S.E.2d 427,430 (1976) (indefinite suspension for 

failure to act with reasonable diligence, failure to communicate effectively with clients, and failure 

to respond to the disciplinary authorities repeated requests for information, including failure to 

appear at the disciplinary hearing), quoting Syl. Pt. 1, In Re Damron, 131 W.Va. 66, 45 S.E.2d 741 

(1947). See also, Lawyer Disciplinary Board v. Keenan, 189 W.Va. 37,427 S.E.2d 471 (1993) 
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(indefinite suspension for failure to provide competent representation, failure to act with reasonable 

diligence, failure to communicate effectively with his clients, and failure to return unearned fees); 

Committee on Legal Ethics v. Karl, 192 W.Va. 23, 449 S.E.2d 277 (1994) (three month suspension 

for failure to act with reasonable diligence, failure to communicate effectively with clients, and 

failure to respond to the disciplinary authorities repeated requests for information); Lawyer 

Disciplinary Board v. Burgess, No. 23030 (April 25, 1996) (two year suspension with one year 

suspension deferred while respondent undergoes a one-year period of supervision following 

reinstatement for violations of Rules of Professional Conduct 1.1, 1.3, 1.4 (a) and (b), 1.16(a)(3), 

1. 16(d); 8.1(b); and 8.4 (c) and (d)); Lawyer Disciplinary Board v. Holmstrand, No. 22523 (May 30, 
. . 

1996) (one year suspension and psychiatric evaluation ordered for multiple violations of Rules of 

Professional Conduct 1.3, 1.4(a), 3.3(a)(1)(4) and 8.4(c) and (d)); Lawyer Disciplinary Board v. 

Farber, No. 32598 (January 26,2006) (indefinite suspension and a psychological counseling ordered 

to determine fitness to practice law for violating Rules of Professional Conduct 1.1, 1.3, 1.4, and 

8.1 (b), including failure to appear at the disciplinary hearing); Lawyer Disciplinary Board v. 

Simmons, 219 W.Va. 223, 632 S.E.2d. 909 (2006) (the Supreme Court, while expressing concern 

about the effectiveness ofshort suspensions, nonetheless, suspended an attorney for twenty (20) days 

for failure to act with reasonable diligence, failure to appear for court hearings on numerous 

occasions, and failure to communicate effectively with his clients); Lawyer Disciplinary Board v. 

John P. Sullivan, No. 12-0005 (WV 1117/13) (unreported case) (attorney's license to practice law 

suspended for thirty (30) days for misconduct involving lack of diligence, lack of communication 

and failure to respond to disciplinary counsel); Lawyer Disciplinary Board v. Morgan, 228 W.Va. 

114, 717 S.E.2d 898 (2011) (attorney's license suspended for one year for multiple instances of 

engaging in conduct constituting lack of diligence, lack of communication, and failure to timely 

refund retainer fee). 
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The fact that Respondent paid back Mr. Wilson and issued a partial refund to Ms. Wolford

Watson should not negate the misconduct, is not a defense, and in this case should not mitigate any 

proposed sanction. Syi. pt. 8, Lawyer Disciplimuy Board v. Battistelli, 206 W.Va. 197,523 S.E.2d 

257 (1999); Syi. pt. 4, Committee on Legal Ethics v. Hess, 186 W.Va. 514,413 S.E.2d 169 (1991); 

and Lawyer DisciplinruyBoard v. Kupec (Kupec I), 202 W.Va. 556, 569-570, 505 S.E.2d 619, 632

633 (1998), remanded with directions, see, Lawyer Disciplinruy Board v. Kupec (Kupec IV, 204 

W.Va. 643, 515 S.E.2d 600 (1999). Battistelli and Hess note that mitigation ofpunishment because 

of restitution must be governed by the facts of the particular case. Kupec I provides "[w ]here the 

restitution has been made after the commencement ofdisciplinary proceedings, or when made as a 

matter ofexpediency under the pressure ofthe threat ofdisciplinary proceedings, some courts have 

refused to consider it a mitigating factor." Kupec 1,515 S.E.2d at 570, citations omitted. 

Respondent, a lawyer with considerable experience, has demonstrated conduct which falls 

below the minimum standard for attorneys, and discipline must be imposed. A review ofthe record 

indicates that the HPS properly considered the evidence in this matter in light ofthe factors outlined 

in Rule 3.16 of the Rules of Lawyer Disciplinary Procedure. The HPS made an appropriate 

recommendation to this Court ofsanctions to be imposed upon Respondent and which will serve as 

instruction to other attorneys and restore the public's confidence in the integrity of attorneys. 

V. CONCLUSION 

For the reasons set forth above, the Hearing Panel Subcommittee recommended the following 

sanctions: 

1. 	 That Respondent's law license be suspended for one (1) year; 

2. 	 That prior to applying for reinstatement, Respondent be required to refund to Ms. 

Wolford-Watson the remaining $1,250.00 of the $2,500.00 retainer fee; 
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3. 	 That Respondent be ordered to complete an additional six (6) hours of continuing 

legal education, including an additional three (3) hours in the area ofethics and office 

management above that which is already required; 

4. 	 That upon Respondent's reinstatement, he be placed on one (1) year of supervised 

practice by an active attorney in his geographic area in good standing with the West 

Virginia State Bar and agreed upon by ODC. The goal ofthe supervised practice will 

be to improve the quality and effectiveness ofRespondent's law practice to the extent 

that Respondent's sanctioned behavior is not likely to recur; 

5. 	 That if suspended, Respondent must comply with the mandates ofRule 3.28 of the 

Rules ofLawyer Disciplinary Procedure; and 

6. 	 That Respondent be ordered to pay the costs of these proceedings pursuant to Rule 

3.15 of the Rules of Lawyer Disciplinary Procedure. 

Accordingly, the Office of Lawyer Disciplinary Counsel urges that this Honorable Court 

uphold the sanctions recommended by the Hearing Panel Subcommittee. 

RespectfUlly submitted, 
The Lawyer Disciplinary Board 
By Counsel 

Andrea J. Hineqn [Bar No. 8041] 
Senior Lawyer D>i ciplinary Counsel 
Office ofLawyer Disciplinary Counsel 
City Center East, Suite 1200C 
4700 MacCorkle Avenue SE 
Charleston, West Virginia 25304 
ahinerman@wvodc.org 
(304) 558-7999 
(304) 558-4015 -facsimile 
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CERTIFICATE OF SERVICE 


This is to certify that I, Andrea J. Hinerman, Senior Lawyer Disciplinary Counsel for the 

Office ofLawyer Disciplinary Counsel, have this day, the 22nd day ofNovember, 2017, served a true 

copy of the foregoing "Brief of the Lawyer Disciplinary Board" upon Respondent Timothy M. 

Sirk, by mailing the same via United States Mail with sufficient postage, to the following address: 

Timothy M. Sirk, Esquire 
Post Office Box 356 
339 D Street 
Keyser, West Virginia 26726 

v 
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