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DOCKET NO. 16-1156 


RALPH TERRY, WARDEN 
STEPHENS CORRECTIONAL CENTER, 

Respondent Below, Petitioner 

v. Appeal from a Final Order of the 
Circuit Court of Kanawha County 


BOBBY ROSS, (15-P-322) 


Petitioner Below, Respondent. 

RESPONDENT'S BRIEF 

I. INTRODUCTION 

Respondent Bobby Ross, Petitioner below, hereby responds to 

the arguments of the Petitioner, Respondent below, and asserts 

that the lower court in this matter was correct both in granting 

his Petition for Writ of Habeas Corpus, and in setting aside the 

decision which was the subject of that Petition by Amended Final 

Order entered November 10, 2016. Accordingly, Respondent had 

moved this Court to dismiss the Petitioner's Appeal and hereby 

reiterates that Motion. 

II. ASSIGNMENTS OF ERROR 

Respondent asserts no errors as to the lower court's 

Amended Final Order entered November 10, 2016. In response to 

Petitioner's alleged assignments of error, Respondent submits 

that (1) the circuit court ruled correctly when it found that 

Respondent's proximity to a computer with Internet access in his 

QPproved residence was not a violation of the special conditions 



of his parole, and (2) the circuit court ruled correctly when it 

found that Respondent's admission to three separate instances of 

smoking marijuana was insufficient grounds for parole 

revocation. 

III. STATEMENT OF THE CASE 

Respondent had previously been imprisoned for twenty-six 

years. On May 15, 2014, he was granted parole. On January 5, 

2015, the·West Virginia State Parole Board notified the 

Petitioner that the Division of Corrections had placed five 

charges against him: 

1. You did violate Rule j of the Rules and 
Regulations governing your release on parole in that 
on or about June 16, 2014, you did use drugs to wit: 
Marijuana. 

2. You did violate Rule j of the Rules and 
Regulations governing your release on parole in that 
on or about October 17, 2014, you did use drugs to 
wit: Marijuana. 

3. You did violate Rule e of the Rules and 
Regulations governing your release on parole in that 
on December 3, 2014 you did manifest behavior that 
could result in imprisonment by being arrested for the 
felony offense of Failure to Register as Sex Offender 
(15-12-8). 

4. You did violate Rule 1 of the Rules and 
Regulations governing your release on parole in that 
on December 3, 2014 you were found to be in possession 
of a computer with internet access. 

5. You did violate rule j of the Rules and 
Regulations governing your release on parole in that 
on or about December 3, 2014 you did use drugs to wit: 
Marijuana. 



On March 26, 2015, a violation hearing was held. 

Respondent pled guilty to charges 1, 2 and 5. He pled not 

guilty to charges 3 and 4. Following the hearing, the totality 

of the Parole Board's announcement of its decision was "We have 

taken everything into consideration. We are going to revoke 

your parole, Mr. Ross, and we will see you in December." 

As of the date of the lower court's Amended Final Order, 

Respondent had spent approximately seven hundred days 

incarcerated for the alleged parole violations on top of the 

twenty-six years he had already served for offenses that were 

dismissed by the State of West Virginia on December 24, 2014. 

Now Mr. Ross has served approximately one hundred eighty 

additional days despite the entry of the Amended Final Order. 

IV. SUMMARY OF ARGUMENT 

Despite the broad discretion afforded the West Virginia 

Board of Probation and Parole, the court below appropriately 

~ound that the Board abused its discretion by acting in an 

arbitrary and capricious fashion, under State ex reI. Stollings 

v. Haines, 212 W. Va. 45, 569 S.E.2d 121 (2002). No facts were 

developed at the revocation hearing on March 26, 2015 to support 

charges 3 (failure to report) and 4 (possession of a computer 

with internet access) above. Additionally, the time served by 

Respondent on three counts of simple possession far exceeds all 



applicable sentencing and Respondent should have been entitled 

to the sixty- or one hundred twenty-day "shocker" period as 

opposed to the nearly 900 days he has been incarcerated since 

the Parole Board hearing. 

V. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent submits that, pursuant to R.A.P. 18, oral 

argument is unnecessary in light of the Amended Final Order 

entered by the court below, which decides the dispositive issues 

raised in this appeal. If the Court determines that oral 

argument is necessary, this case is appropriate for a Rule 19 

argument and disposition by memorandum decision. 

VI . ARGUMENT 

A. 	Respondent Did Not Violate W. Va. Code § lS-12-2(d)(8) 
Because There Is No Evidence He Actually or Constructively 
Possessed a Computer, Internet Account, User Name, or 
Screen Name 

The charge in this case was based upon Respondent allegedly 

failing to report a laptop computer which was in the home where 

he lived. Prior to Respondent's release for parole, Respondent's 

parole officer searched the home of Philippa White before 

Respondent was permitted to reside there. Ms. White possessed 

the same password protected laptop at the time of this search 

that the State now cites as grounds for Respondent's parole 

revocation. 



West Virginia Code §15-12-2(d)(8) requires reporting 

"Information relating to any Internet accounts the registrant 

has and the screen names, user names or aliases the registrant 

uses on the Internet". First, the uncontroverted testimony at 

Mr. Ross' parole hearing was that the underlying criminal charge 

which formed the basis for Charge 3 was dismissed because the 

State had no evidence that the Petitioner had failed to report 

the information required by §15-12-2(d)(8). The reason that the 

Petitioner did not report any information as described in §15

12-2(d)(8) is that he did not have any Internet account. 

Second, the uncontroverted testimony was that the computer was 

password protected and the Petitioner did not know that 

password. No testimony or other evidence has ever been offered 

that Mr. Ross could or did use this password protected computer 

to access the internet, or do anything else - the same computer 

that Mr. Ross' parole officer knew or reasonably should have 

known was in the residence subsequent to his preliminary search. 

The lack of any evidence whatsoever even suggesting Mr. Ross had 

internet accounts, user names, or screen names falls far short 

of the requirement of "some" evidence to uphold a Parole Board 

decision such as this one. See Southern v. Burgess, 198 W. Va. 

518, 521 (1996). Not only is this Parole Board decision 

arbitrary and capricious, but also egregious and disingenuous, 

as based upon an object in the location of his parole that was 



present at the time the location was approved for Respondent's 

residence. 

State v. Hargus, 232 w. Va. 735, 753 S.E.2d 893 (2013) is 


inapplicable here due to vastly different underlying 


circumstances. 1 First, the failure to report a computer in the 

place of parole was just one of Mr. Hargus' omissions in 

reporting to the Parole Board. He further failed to report an 

alias, social security number, and accurate birth date. Id. Mr. 

Ross has reported all other information required of him 

accurately. Moreover, and most distinctly, Mr. Hargus had 

previously shown a propensity for downloading sexually explicit 

material involving minors. No evidence is before this court that 

shows any ability, much less propensity, of Mr. Ross to download 

anything at all. The reasons for upholding the ban in Mr. 

Hargus' case were backed by "some" evidence that sufficed to 

uphold the Parole Board's decision. Again, no such evidence has 

been adduced as pertains to Mr. Ross; there is certainly not 

"ample" evidence as Petitioner alleges. 

B. 	Not Applying the Provisions of West Virginia Code §62-12-19 
to Respondent's Case Resulted in Disproportionate 
Punishment for Simple Possession 

First, it must be understood that Respondent pled guilty to 

have used a controlled substance subsequent to the granting of 

I Petitioner also submits the underlying circumstances in this case are divergent from Hargus. Petitioner's Brief, p. 
9. 



his parole. Such use, standing alone is simple possession. Such 

a 	 distinction is crucial because W. Va. Code. §62-12-19(a)(1) 

states: 

(1) 	 If reasonable cause is found to exist that a 
parolee has violated a term or terms of his or her 
release on parole that does not constitute: 

(A) Absconding supervision; 
(B) New criminal conduct other than a minor traffic 
violation or simple possession of a controlled 
substance; or 
(C) Violation of a special condition of parole 
designed either to protect the public or a victim; the 
parole officer may, after consultation with and 
written approval by the director of parole services, 
for the first violation, require the parolee to serve 
a period of confinement up to sixty days or, for the 
second violation, a period of confinement up to one 
hundred twenty days 

As admitted by his guilty plea, Respondent did commit 

8imple possession of a controlled substance but did not commit 

new criminal conduct other than a minor traffic violation. 

Therefore, Respondent should have been required to serve a 

period of confinement of up to sixty days, or at the very least 

to be considered under this Code section, and, if he were going 

to be denied the benefit of its provisions, to be told why. 

Second, even if the actions of the parole officer were 

correct in denying Respondent the benefit of §62-12-19(a)(1), he 

was entitled to the benefit of West Virginia Code § 62-12

19(2)(B): 

(B) If the Parole Board panel finds that reasonable 
cause exists to believe that the parolee has violated 



a condition of release or supervision other than the 
conditions of parole set forth in subparagraph (A), 
subdivision (2) of this subsection, the panel shall 
require the parolee to serve, for the first violation, 
a period of confinement up to sixty days or, for the 
second violation, a period of confinement up to one 
hundred twenty days unless the Parole Board makes 
specific written findings of fact that a departure 
from the specific limitations of this paragraph is 
warranted_ 

Again, Respondent only committed simple possession of a 

controlled substance. He did not commit new criminal conduct 

other than a minor traffic violation. Therefore, unless the 

Parole Board made specific written findings of fact why the 

departure from the sanction required by the statute was 

warranted, the Parole Board was mandated to require Respondent 

serve a period of confinement of not more than sixty days, as 

opposed to the nearly nine hundred days he has now served. 

Petitioner asserts that the three counts of simple 

possession operate as three separate violations and therefore 

render w. Va. Code § 62-12-19(2)(B) inapplicable to Respondent. 

However, sentencing for the first count should take into 

consideration w. Va. Code § 60A-4-407, which entitles Respondent 

to a conditional discharge on the first count after six months 

a mere portion of the time he has spent incarcerated since he 

pled to simple possession. Therefore, the other two counts merit 

at least consideration of the 120-day sanction. Ultimately, the 

Parole Board's failure to consider these appropriate sanctions 

is an unconstitutional abuse of discretion that has resulted in 



Respondent's incarceration for an egregious 900 days on three 

counts of simple possession. 

C. 	Review Under the Abuse of Discretion Standard Demonstrates 
an Abuse of Discretion in the Revocation of Respondent's 
Parole 

"When reviewing the findings of fact and conclusions of law 

of a circuit court sentencing a defendant following a revocation 

of probation, we apply a three-pronged standard of review. We 

review the decision on the probation revocation motion under an 

abuse of discretion standard; the underlying facts are reviewed 

under a clearly erroneous standard; and questions of law and 

interpretations of statutes and rules are subject to a de novo 

review." Syl. Pt. 1, State v. Inscore, 219 W.Va. 443, 634 S.E.2d 

389 (2006), citing Syl. Pt. 1, State v. Duke, 200 W.Va. 356, 489 

S.E.2d 738 (1997). Although the provisions of the Administrative 

Procedures Act, Chapter 29A, expressly do not apply to the 

Parole Board, the Court can receive guidance from the Act to 

determine that the Parole Board abused its discretion. W. Va. 

Code § 29A-5-4(g) states: 

The court may affirm the order or decision of the 
agency or remand the case for further proceedings. It 
shall reverse, vacate or modify the order or decision 
of the agency if the substantial rights of the 
petitioner or petitioners have been prejudiced because 
the administrative findings, inferences, conclusions, 
decision or order are: 



(1) In violation of constitutional or statutory 

provisions; or 

(2) In excess of the statutory authority or 

jurisdiction of the agency; or 

(3) Made upon unlawful procedures; or 
(4) Affected by other error of law; or 
(5) Clearly wrong in view of the reliable, probative 
and substantial evidence on the whole record; or 
(6) Arbitrary or capricious or characterized by abuse 
of discretion or clearly unwarranted exercise of 
discretion. 

(Emphasis added.) 

In the case at bar, the actions of the Parole Board were 

clearly wrong in view of the reliable, probative and substantial 

evidence on the whole record. Absolutely no evidence was 

presented that Respondent could access to the Internet; 

Respondent did not know the password necessary to use the 

computer. 

Additionally, to the extent that the parole officer and the 

Parole Board did not follow the provisions of §62-12-19(a)(1) 

and §62-12-19(2)(B) as discussed supra, they were in violation 

of constitutional or statutory provisions and used unlawful 

procedures. To the extent that the Parole Board did not make the 

findings required by §62-12-19(2)(B), the Parole Board's actions 

were arbitrary or capricious or characterized by abuse of 

discretion or clearly unwarranted exercise of discretion. For 

all of the foregoing reasons, the Court can discern that the 

Parole Board exceeded and abused its discretion in revoking 

Respondent's parole. 



VII. CONCLUSION 

The Respondent, Bobby Ross, respectfully requests that this 

Court uphold the judgment of the Kanawha County Circuit Court from 

its Amended Final Order entered November 10, 2016 granting 

Respondent's Writ of Habeas Corpus, dismissing the underlying 

case, and reinstating Respondent to parole. 

BOBBY ROSS, Respondent 
By Counsel 

Clinton W. Smith (WVSB #3458) 
Mezzanine Suite 4 
405 Capitol Street 
Charleston, WV 25301 
(304) 343-4498 
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