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IN THE SUPREME 	 COURT OF APPEALS OF WEST VIRGINIA 
DOCKET NO. 16-1156 

RALPH TERRY, WARDEN 

STEPHENS CORRECTIONAL CENTER, 


Respondent Below, Petitioner 

v. 

BOBBY ROSS, 

Appeal from a Final Order of the 
Circuit Court of Kanawha County 

(15-P-322) 

Petitioner Below, Respondent. 

RESPONDENT'S AMENDED SUPPLEMENTAL BRIEF 

I. INTRODUCTION 

The Respondent Bobby Ross, Petitioner below, hereby submits 

his' Supplemental Brief pursuant to this Court I s Order and 

asserts that the United States Supreme Court decision Packingham 

v. North Carolina, 137 S. Ct 1730 (2017), renders the parole 

condition imposed upon him unconstitutional. 

II. STATEMENT OF THE CASE 

Respondent had previously been imprisoned for twenty-six 

years. On May 15, 2014, he was granted parole. On January 5, 

2015, the West Virginia State Parole Board notified the 

Petitioner that the Division of Corrections had placed five 

charges against him: 

1. You did violate Rule j of the Rules and 
Regulations governing your release on parole in that 
on or about June 16, 2014, you did use drugs to wit: 
Marijuana. 
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2. You did violate Rule j of the Rules and 
Regulations governing your release on parole in that 
on or about October 17, 2014, you did use drugs to 
wit: Marijuana. 

3. You did violate Rule e of the Rules and 
Regulations governing your release on parole in that 
on December 3, 2014 you did manifest behavior that· 
could result in imprisonment by being arrested for the 
felony offense of Failure to Register as Sex Offender 
(15-12-8). 

4. You did violate Rule I of the Rules and 
Regulations governing your release on parole in that 
on December 3, 2014 you were found to be in possession 
of a computer with internet access. 

5. You did violate rule j of the Rules and 
Regulations governing your release on parole in that 
on or about December 3, 2014 you did use drugs to wit: 
Marijuana. 

On March, 26, 2015, a violation hearing was held. 

Respondent pled guilty to charges 1, 2 and 5. He pled not 

guilty to charges 3 and 4. Following the hearins, the totality 

of the Parole Board's announcement of its decision was "We have 

taken everything into consideration. We are going to revoke 

your parole, Mr. Ross, and we will see you in December." 

III. ARGUMENT 

In Packingham, supra, the Supreme Court addressed a North 

Carolina statute which barred a convicted sex offender from 

accessing defined web sites. The statute set forth four 

characteristics of banned websites. Otherwise, the convicted 

sex offender could access any website which did not met those 

criteria or was expressly authorized. The Supreme Court found 
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that the statute violated Packingham's First Amendment rights 

under the United States Constitution because it denied him 

access to public opinion and, then, in response, to express his 

opinion. "A fundamental principle of the First Amendment is 

that all persons have access to places where they can speak and 

listen, and then, after reflection, speak and listen once more. 

The Court has sought to protect the right to speak in this 

,spatial context. A basic rule, for example, is that a street or 

a park i.s a quintessential forum for the exercise of First 

Amendment rights. See Ward v. Rock Against Racism, 491 U.S. 781, 

196 (1989). Even in the modern era, these places are still 

essential venues for public gatherings to celebrate some views, 

to protest others, or simply to learn and inquire. While in the 

past there may h,ave been difficulty in identifying the most 

important places (in a spatial sense) for the exchange of views, 

today the answer is clear. It is cyberspace-the "vast 

democratic forums of the Internet" in general, Reno v. American 

Civil Liberties Union, 521 U:S. 844, 868 (1997), and social 

media in particular." 

The Court then stated: "Even making the assumption that 

the statute is content neutral and thus subject to intermediate 

scrutiny, the provision cannot stand. In order to survive 

intermediate scrutiny, a law must be "narrowly tailored to serve 

'a significant governmental interest. II McCullen v. Coakley, 573 
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u.s. (2014) (slip op., at 18) (internal quotation 

marks omitted). In other words, the law must not "burden 

substantially more speech than is necessary to further the 

government's legitimate interests." Id. I at __ (slip op., at 

19) (internal quotation marks omitted)." 

In the case at bar, Mr. Ross is absolutely barred from not 

only using a computer to access the internet, but merely having 

"contact with any computer, electronic device, communication 

device or any device which is enabled with internet access." 

Sex Offender Special Conditions, page 2, emphasis added. To the 

extent that the statute at issue in Packingham, supra, only 

barred actually accessing websites which met the statute's 

descriptions and allowed access to certain other websites, it is 

more liberal than the rule here. As applied to Mr. Ross, he was 

barred from being in contact with anyone who had ownership of or 

was operating a cell phone. Clearly, the rule does "burden 

substantially more speech than is necessary to further the 

government's legitimate interests", supra and is an 

unconstitutional restriction on Mr. Ross' First Amendment 

rights. As this type of communication use has proliferated and 

become almost mandatory for certain activities or actions, any 

absolute bar to being able to access the internet is 

unconstitutional and unjustifiably restricts Mr. Ross from 

everyday tasks of citizenry such as job application, income tax 
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preparation or simple personal communication with personal, 

professional and governmental entities, many of which are 

necessary for his success~ul rehabilitation. 

The Petitioner claims that the rule 'is constitutional 

because Mr. Ross could have asked permission to access the 

internet. Setting aside the point that Mr. Ross was violated, 

not because he had actually accessed the internet (the 

uncontroverted testimony was that the computer was password 

protected and the Petitioner did not know that password), but 

simply because he was in a residence where a computer was 

located, the Petitioner has the cart before the horse. The 

united States Constitution is a limitation on the power of the 

state. A citizen does not have to ask permission of the state 

to exercise their Constitutional right; the state has to justify 

curtailing the exercise of those rights. Under a proper 

analysis, Mr. Ross would be presumed to be able to access the 

internet unless the state could demonstrate a "significant 

governmental interest", supra, in preventing it. Requiring Mr. 

Ross to request from his parole officer permission to visit any 

domicile or business location that houses computers with 

internet access, including devices such as debit or credit card 

readers, video gaming stations or at its most literal 

interpretation, smartphones, or to access each and every website 

he wanted to access, and to justify that desire, is the 
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definition of a preemptive denial of a Constitutional right. In 

this case, the Petitioner has failed to offer any explanation of 

how the rule is a "specific, narrowly tailored" rule that could 

possibly pass scrutiny under Packingham, supra. The state has 

imposed a·rule that is unjustifiable and nonsensical. Under 

this application, Mr. Ross could not visit a public library, 

most retail establishments or a county courthouse without 

obtaining prior authorization from his parole officer,· assuming 

he would know that devices with internet access were going to be 

present in advance. Further, the Petitioner has failed to 

demonstrate how, in Mr. Ross' circumstance, this rule is 

"reasonably related to the goal of deterrence, protection of the 

public, or rehabilitation of the offender, and 'involve[s] no 

greater deprivation of liberty than is reasonably 

necessary...• United States v. Rearden, 349 F.3d 608, 618 (9 th Cir. 

2003), quoting United States v. T.M., 330 F.3d 1235, 1240 (9 th 

Cir.2003), which might allow it to pass constitutional scrutiny. 

In addition, the suggestion that Mr. Ross could have asked 

permission to access the internet is spurious because there is 

no evidence that he wanted to access the internet. He was 

merely in a residence that housed a personal computer. 

It has to be noted that Mr. Ross was incarcerated in 1988. 

While a formative version of the internet existed at th.at time, 

it is fair to say that it was far from the ubiquitous entity 
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that currently exists. Mr. Ross was violated less than a year 

later. The crimes he went to prison for did not involve using a 

computer, pornography of any type or incorporating of the 

internet to find or groom underage victims. There was no 

evidence that Mr. Ross had any interest in the internet 

whatsoever. 

IV. CONCLUSION 

Therefore, the Petitioner prays this Court order that he be 

reinstated to parole forthwith. 

BOBBY ROSS, Respondent 

By Counsel 

Clinton W. Smith (WVSB #3458) 
Mezzanine Suite 4 
4.05 Capitol Street 
Charleston, WV 25301 
(304) 343-4498 
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