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PETITIONER'S SUPPLEMENTAL BRIEF 

I. INTRODUCTION 

Now comes Ralph Terry, Warden, Stevens Correctional Center (hereinafter the 

"petitioner"), by and through his counsel, Celeste Webb-Barber, Assistant Attorney General, and 

submits this Supplemental Brief, pursuant to this Court's November 20, 2017 Order. l The issue 

to be addressed is what, if any, the recent Supreme Court case, Packingham v. North Carolina, 

has on the issue before the Court. 

II. ARGUMENT 

The Parole Board's revocation of respondent's parole was proper and should be upheld. 

"The decision to grant or deny parole is a discretionary evaluation to be made by the West 

Virginia Board of Probation and Parole. However, such a decision shall be reviewed by this 

Court to determine if the Board of Probation and Parole abused its discretion by acting in an 

arbitrary and capricious fashion." Tasker v. Mohn, 165 W. Va. 55,267 S.E.2d 183, 190 (1980). 

I This supplement does not contain a recitation of the procedural history and the pertinent facts. 
The petitioner's April 7,2017 petition for appeal contains this information. 
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Respondent was convicted for crimes involving burglary, robbery, and sexual abuse. 

Upon parole, he was required to register as a sex offender. As a sex offender, respondent was 

required to abide by special conditions of parole, namely that he: 

Not possess or have contact with any computer, electronic device, communication 
device or any device which is enabled with internet acceSs. If Parole Services 
grants authorization for access to a computer or other device, you must be willing 
to allow your supervising officer to search the computer or device and you must 
provide your user name, password or log on information. You may also be 
required to purchase at your own expense software that allows tracking of 
inappropriate sites. 

(See Petitioner's Supplemental Appendix). 

Recently, the Supreme Court ruled that it was an unconstitutional restriction of speech to 

ban a sex offender from any access to social networking sites, such as Facebook or Twitter. 

Packingham v. NC., 582 U.S. at _, 137 S.Ct. 1730 (2017). In Packingham, North Carolina 

enacted legislation, which made it a felony for a registered sex offender to access social media. 

Id. After the statute's enactment, the petitioner made a post to Facebook.com, which was 

subsequently tracked by the local police department. Id. The petitioner was charged and indicted 

for violating the statute. Id. The Court determined that the legislation was an "unprecedented" 

restriction and that it prevented individuals from engaging in "the legitimate exercise of First 

Amendment rights." Id. 

The matter before this Court is clearly distinguishable. While one of the petitioner's 

special conditions of parole was a restriction on computer access, it was not a complete ban. As 

stated supra, the petitioner could have received authorization for access, which required 

additional conditions. Petitioner never alerted his parole officer that he was residing in a home 

that had internet access, which was a required element of his special conditions of parole. 

In Packingham, the Supreme Court ruled that: 
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[s]pecific criminal acts are not protected speech even if speech is the means for 
their commission ... [and] ... it can be assumed that the First Amendment 
permits a State to enact specific, narrowly tailored laws that prohibit a sex 
offender from engaging in conduct that often presages a sexual crime. 

Id. 

In this case, while the respondent was restricted in his computer and/or internet use, he 

was not completely prohibited. However, he was required to adhere to the special conditions 

regarding computer or internet use, which he failed to do. 

W. Va. Code § 62-12-1O(a)(1)(C) provides a parolee may be arrested, without warrant, if 

he/she "[v]iolate[s] a special condition of probation designed either to protect the public or a 

victim ...." (2016). In State v. Mounts, this Court upheld a special condition similar to the case 

at bar. In Mounts, the parolee, a sex offender, had conditions and restrictions on his computer 

and internet use, which included receiving authorization from the probation officer and the use of 

monitoring software. State v. Mounts, 2016 WL 5867276 at 2 (October 7, 2016). This Court 

ruled that "the conditions of supervised release do not completely ban his use of computers. 

Rather, the conditions provide for monitoring ofpetitioner's computer use ...." Id. at 3. 

Similarly, in this case, respondent was not completely banned from computer or internet 

use, but required to adhere to additional conditions on its usage. The respondent failed to notify 

his parole officer that he was living in a home with a computer and internet access, which was a 

violation. 

III. CONCLUSION 

The petitioner, Ralph Terry, respectfully requests that this Court reverse the jUdgement of 

the Kanawha County Circuit Court and reinstate the decision of the Parole Board to revoke the 

respondent's parole. 
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I, Celeste Webb-Barber, counsel for petitioner, do hereby certify that on the 18th day of 

December, 2017, I caused a true and exact copy of the foregoing Petitioner's Supplemental Brief 

to be served on petitioner's counsel by depositing the same in the U.S. Mail, postage pre-paid, 

first class to: 

Benita Murphy, Chairman 
West Virginia State Parole Board 
1356 Hansford Street, Suite B 
Charleston, WV 25301 

Clinton Smith 
Mezzanine Suite 4 
405 Capitol Street 
Charleston, WV 25301 
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