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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 
:: ~ 

J:..... t.:~ i.;;i 

STATE OF WEST VIRGINIA ex reL 	 21116 NOV 10 
Pit 3' 2

BOBBY ROSS, 	 KAliX0J;~i~{. C,;; '.;. " • a 
-UlJNT y" ~~~; ~:U-!; ..

"Ii.[;", r'"Petitioner, 	 COuri 7U 

/hiwI 
v. 	 Civil Action No. 15-P-322 

Judge Tod J. Kaufman 
DENNIS DINGUS, Warden 

Respondent. 

FINAL ORDER VACATING THIS COURT'S PRIOR ORDER 
OF SEPTEMBER IS. 2016. 

AND GRANTING PETITION FOR HABEAS CORPUS 

This Court issued a Final Order denying Petitioner's Writ ofHabeas Corpus on 

September 15, 2016. This Order was in error, and this Court hereby VACATES said Order and 

makes the following findings offact and conclusions oflaw: 

FINDINGS OF FACT 

1. The Petitioner, Bobby Ross (hereafter "Mr. Ross"), was sentenced to consecutive terms 

ofone to Pfteen years for burglary, one to five years for sexual abuse, and one hundred years for 

attempted aggravated robbery, stemming from a March, 1987, incident. State v. Ross, 184 W. 

Va. 579,402 S.E.2d 248 (1990). 

2. The West Virginia State Parole Board (hereafter "Parole Board") granted Mr. Ross parole 

on May 15,2014, after serving approxi~ely twenty-six years in prison. 

3. On December 3,2014, Mr. Ross was taken into custody for alleged parole violations. 

4. On December 24,2014, the State ofWest Virginia dismissed the underlying criminal 

charges. 

Petitioner's Alleged Parole Violations 

5. On January 5, 2015, the West Virginia State Parole Board notified Mr. Ross that the 
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Division ofCorrections (hereafter ''D.O.C.'') had placed five charges against him: 

(1.) "You did violate Rule j ofthe Rules and Regulations governing your release on 

parole in that on or about June 15,2014 you did use drugs to wit: Marijuana." 

(2.) "You did violate Rule j ofthe Rules and Regulations governing your release on 

parole in that on or about October 17, 2014 you did use drugs to wit: Marijuana." 

(3.) "You did violate Rule e ofthe Rules and Regulations governing your release on 

parole in that on December 3, 2014 you did manifest behavior that could result in 

imprisonment by being arrested for the felony offense of Failure to Register as 

Sex Offender (15-12-8)." 

(4.) "You did violate Rule I ofthe Rules and Regulations governing your release on 

parole in that on December 3, 2014 you were found to be in possession ofa 

computer with internet access." 

(5.) "You did violate Rule j of the Rules and Regulations governing your release on 

parole in that on or about December 3, 2014 you use drugs to wit: Marijuana" 

6. The Parole Board twice continued Mr. Ross's revocation hearing, a period oftime that he 

spent incarcerated at the South Central Regional Jail. 

7. On March 26, 2015, the Parole Board held a violation hearing, during which Mr. Ross 


pled 'guilty' to Charges 1,2, and 5, and pled 'not guilty' to Charges 3 and 4. Mr. Ross 


essentially pled guilty to using marijuana three times, and denied the other two charges. 


8. Although the Parole Board held a revocation hearing, no facts were developed to support 

Charge 3 (failure to report) or Charge 4 (possession of a computer with internet access), which 

. form the essence oftbis appeal and which Mr. Ross has fought on the bases of fact, law, and 

constitutional grounds. 
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9. 	 During the revocation hearing, the following facts were developed: 

a. 	 Prior to permitting Mr. Ross to move in with his girlfriend, Philippa White, Mr. 

Ross's parole officer searched Ms. White's home. 

b. 	 At the time of this preliminary search, Ms. White possessed a password-protected 

laptop. 

c. 	 Mr. Ross's parole officer did not seize the computer at this time. 

d. 	 Mr. Ross's parole officer approved Ms. White's residence. 

e. 	 At all times relevant herein, the laptop in question was password-protected. 

f. 	 There is no evidence that Mr. Ross possessed the password necessary to access 

the laptop and the internet connected thereto. 

g. 	 There is no evidence that Mr. Ross has an alias, a computer username, or an email 

account. 

h. 	 There is no evidence that Mr. Ross ever used the computer in question. 

i. 	 At the time ofMr. Ross's arrest, neither his probation officer nor a police officer 

seized the laptop. 

j. 	 Therefore, no evidence ofMr. Ross's alleged use of the laptop, or lack thereof, 

was sought to be obtained. 

k. 	 At the close ofthe hearing, the Parole Board issued the following decision: "We 

have taken everything into consideration. We are going to revoke your parole, Mr. 

Ross, and we will see you in December." 

10. As ofthis date, Mr. Ross has served approximately 700 days for these alleged parole 

violations., nearly two years, on top ofhis previous twenty-six years in prison. 
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CONCLUSIONS OF LAW 

This Court's review ofthis Parole Board's decisions "simply asks whether there is some 

evidence in the record to support the Board's decision. [As a general rule,] the Parole Board's 

decision will be affirmed unless its action is flagrant, unwarranted. or unauthorized." S. v. 

Burgess, 198 W. Va. 518.521 (W. Va. 1996). With this rule in mind for review ofthe Parole 

Board's decisions, this Court finds that the Parole Board's decision here was unwarranted as 

contrary to· the evidence in the case. First, the Parole Board clearly erred in revoking Mr. Ross's 

parole based on an alleged violation ofW. Va. Code § lS-12-2(d)(8), which was inconsistent 

with the facts and unconstitutional as applied to him. Second, the three charges to which Mr. 

Ross pled guilty amount to mere simple possession ofmarijuana, and reinstatement ofMr. 

Ross's original sentence is so disproportionate to these charges, as a matter of case law and 

constitutional law. 

The Court makes the following conclusions oflaw: 

A. 	The Petitioner did not Violate W. Va. Code § lS-12-2(d)(8) Because There is no 
Evidence he Actually or Constructively Possessed a Computer, Internet Account, 
User Name, or Screen Name 

1. West Virginia Code § 15-12-2(d)(8) requires reporting "[i]nformation relating to any 

Internet accounts the registrant bas and the screen names, user names or aliases the registrant 

uses on the Internet." 

2. This Court may upheld the Parole Board's decision ifthere is "some" evidence in support. 

of it. S. v. Burgess, 198 W. Va. 518, 521 CW. Va. 1996). Such is not the case here. 

3. There is a gross absence of evidence that Mr. Ross possessed an internet account, screen 

name, user name, or internet alias. In fact, neither the arresting officer nor Mr. Ross's parole 

officer even seized the computer in question to confirm or deny the presence of such. Moreover, 
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the uncontroverted testimony shows that the computer in question was password-protected - a 

password to which Mr. Ross does not have access. One cannot fail to report what one does not 

have, and without a password, a computer is little more than a paperweight. 

4. Therefore, this Court FINDS that the Parole Board abused its discretion in finding Mr. 

Ross violated W. Va. Code § lS-12-2(d)(8), framed as Ru1e e ofthe Rules and Regulations 

governing his release on parole. 

B. 	 W. Va. Code § 62-12-19 and § 62-12-26(g)(3) were Arbitrarily and Capriciously 
Applied to Petitioner Because he did not Violate his Reporting Requirement and the 
Ban on Residing in a Home with a Computer is Unconstitutional as Applied to 
Petitioner 

5. West Virginia Code § 62-12-19(a)(2)(A)(iii) states that ifthe Parole Board finds 

reasonable cause to believe that the parolee has ''violated a special condition ofparole design[ ed] 

to protect either the public or a victim ... the panel may revoke his or her parole and may require 

him or her to serve in a state correctional institution the remainder or any portion ofhis or her 

maximum sentence for which, at the time ofhis or her release, he or she was subject to 

imprisonment." 

6. 	 West Virginia Code § 62-12-26(g)(3) provides that the Court may: 

. . . [r ]evoke a term of supervised release and require the defendant to serve in 
prison all or part of the term of supervised release without credit for time 
previously served on supervised release if the court . . . finds by clear and 
convincing evidence that the defendant violated a condition of supervised 
release[.] 

7. Respondent has argued that the West Virginia Supreme Court ofAppeals, in State v. 

Hargus, 232 W. Va. 735, 753 S.E.2d 893 (2013), upheld a ban on residing in a home without a 

computer. Such an assertion is in error for several reasons. 

a. 	 First, the West Virginia Supreme Court ofAppeals upheld the ban as faCially 

constitutional. 
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i. 	 Syllabus Point 2 states "'West Virginia Code § 62-12-26 (2009) is not 

facially unconstitutional on cruel and unusual punishment grounds in 

contravention of the Eighth Amendment to the United States Constitution 

or Article ill, § 5 ofthe West Virginia Constitution. '" (Citation omitted) 

(Emphasis added). Hargus, 232 W. Va. at 737. 

ii. 	 Syllabus Point 3 provides, "'West Virginia Code § 62-12-26 (2009) does 

not facially violate due process principles ofthe Fourteenth Amendment to 

the Constitution of the United States or Article ill, Section 10 ofthe 

Constitution of West Virginia ....'" (Citation omitted) (Emphasis added). 

Id. 

b. 	 Second, the Hargus Court upheld the ban on residing in a home with a computer 

as applied to Mr. Hargus. Mr. Hargus argued that the ban was in violation ofhis 

First Amendment rights, but the Court disagreed for three important reasons: (1) 

he had not been banned from all computer or Internet usage as the condition only 

prohibited him from using a computer or accessing the Internet in his residence; 

(2) the condition did not indicate that it was in effect for the remainder of 

defendant's life; and (3) there was good reason to restrict defendant's computer 

and Internet usage in his own home as he had shown a propensity for 

downloading sexually explicit material involving minors onto his computer, and 

such material that might be accessed more easily in the privacy of a home. 

Furthermore, Mr. Hargus also failed to report an alias, his Social Security number, 

and his accurate birth date. See Hargus. 232 W. Va. 735. 

c. 	 In this case, the restriction applied to Mr. Ross purports to restrict him from any 
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access to any computer with internet access during the duration ofhis parole. 

Furthermore, and perhaps more importantly, Mr. Ross has no history of sexual 

crimes against minors or downloading or possessing sexually explicit material 

involving adults or minors. In other words, Mr. Ross has no history which may 

have otherwise justified. the restriction. 

d. 	 Unlike Mr. Hargus, Mr. Ross has no aggravating violations or factors, beyond 

simple possession ofmarijuana, to which he pled. 

8. Mr. Ross's liberty interests, even in the reduced state of those of a parolee, must afford 
i 

him some modicum of freedom which cannot be deprived by overly broad application ofvague 

restrictions with no relationship to Mr. Ross's underlying crimes. 

9. The Fourteenth Amendment forbids states from denying any person "life, liberty or 

property, without due process oflaw" or to "deny to any person within its jurisdiction the equal 

protection ofthe laws." U.S. Const Amend. XIV. By virtue of an overly broad restriction on 

residing in a home with a computer, the Parole Board runs the risk ofdenying Fourteenth 

Amendment protections to parolees, such as Mr. Ross. 

10. Therefore, this Court FINDS that, even ifthere had been any evidence that Mr. Ross 

violated W. Va. Code § 15-12-2(d)(8), the ban on residing in a home with computer access is 
, 

unconstitutional as applied to the specific facts and the Parole Board's finding that Mr. Ross 

violated W. Va. Code § 15-12-2(d)(8)-~Rule 1 of the Rules and Regulations governing his release· 

on parole--was unwarranted. 

C. 	In the Absence of a Violation ofW. Va. Code § lS-12-2(d)(8), Revoking Petitioner's 
Parole for Simple Possession is Disproportionate in this Case 

11. W. Va. Code § 62-12-19(a)(2)(B) provides that ifthe Parole Board fmds reasonable 

cause that a parolee has violated a condition of his parole, «other than the conditions ofparole set 
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forth in subparagraph (A), subdivision (2) ofthis subsec~on" ("... [c]ommitted new criminal 

conduct other than a minor traffic violation or simple possession ofa controlled sUbstance[. ]"), 

then the Parole Board may use the following scheme: 

the panel shall require the parolee to serve, for the first violation, a period of 
confinement up to sixty days or, for the second violation, a period of confmement 
up to one hundred twenty days unless the Parole Board makes specific written 
findings of fact that a departure from the specific limitations of this paragraph is 
warranted[.] 

12. Although the Respondent is correct in its assertion that the statute is silent as to a third 

violation, Mr. Ross has served more than 700 days, nearly two more years, for what amounts to 

simple possession charges. This Court FINDS such a sentence is a disproportionate, unwarranted 

departure from the graduated sentencing scheme, and is especially onerous in light of the Parole 

Board's incorrect application ofW. Va Code §.15-12-2(d)(8). 

RULING 

Therefore, this Court hereby VACATES the previous Final Order and GRANTS Mr. 

Ross's Writ o/Habeas Corpus, effective immediately. This case shall be DISMISSED and 

STRICKEN from the docket of this Court. 

The Circuit Clerk shall send a certified copy of this Order to all counsel ofrecord: 

Clinton Smith, Esq. Laura Young, Esq. 
Mezzanine Suite 4 Kanawha County Prosecutor's Office 
405 Capitol Street 301 Virginia Street, East 
Charleston, WV 25301 Charleston, WV 25301 
(304) 343-5807 (fax) 


Enter this Order the 10th day ofNovember, 2016. 


04-357-0634 

'
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IN THE CIRCUIT' COURT OF KANAWHA COUNTY, WEST VlRGiNiAL. f': ~j 
STATE OF WES't VlRGINIA ex reL 2111~.SEP 15 AM /0: ~8' 
BOBBY ROSS, II C,I,;Li\' ~ ,':_'

"AIIAI'IH· Cril\::' .' "':'.:; " ,..' 
., .. 1,... T (;ItIC'~I<::':'" 

. • v I vOlJ/U
Petitioner, 

II.II~ 

v. 	 Civil Action No. 15-P-322 

Judge Kallfman 


. 	 . 
DENNIS DINGUS, WARDEN~ 

Ruponi/eni. 

PROP()~ FINDIN:GS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER 
.' 	 . ..~. . . . .'.... '.' .. 

Follo~a. review ofthe underlying criminal file; the petition for writ ofhabeas coIpus . 

as amended ~ exhibits; petitioner's brief; respondent's brief; 1he 'transcript ofthe ~vocation of 

parole hearing held March 26,2015; and the ~ order eniered by the parole JxJard, the qourt 

1wreby makes the following findings of:f8ct" conclusions oflaw and ~,order. 

L 

FINDINGS OF FACT 

1. -In March. 19&7, 1be peti.ti.o~r bmglarlz.ed, ~nipted to rob and sexually abused a 

feD;181e. A j~ convicted him of burglary, first degree sexual a:buse~ and attempted aggravated. 

robbery. As a result ofthose. convictions, the petitioner was sentenc.ed to consecutive terms ofone 

to fifteen ~ars for burglary, one to five years for sexual ab~ and one hundred years for 

attempted aggravated robbery. State v. Ross,' .1.84 W. Va. 579.402 S.E.2d.248 (1990.) 

, ~ The petitioner mounted nUIIlerous post-convi¢on challenges after 1?is convictions and 

, sentence were affumed upon appeal; 'none were successfUl. 

3. The petitioner w~ granted parole in May. 2014. 

1 
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4. Less than:Jrine months latet. he Violated parole. The petitioner was given notice ofhis 

violations, and afforded a parole hearing. He had the assistance of counsel at that hearing. 

S. The petitioner pleaded guilty to three of the violations contained in the notice of 

. violation, which dealt with three separate mstances on three separa:te days on which. the petitioner 

, possessed and smaked madjuana. (parole Board Hearing Transcript at 6.) 

-6. Charges 3 and 4 were combined for evidentiary PUIposes. (ld. at 8.) 

1. Among the items presented to the Parole Board was State's Exhibit Number 2 "which 

is the voluntary admission dated December 3R1, in which Mr. Ross signed ststing that he was 

admitting'that J1e was in possession of a computer at that time." (ld. at 9). ' 

8. Corporal Mayes testified that she ~ the petitioner forvioIation of his sex offender 

, registrationrequirements in1hat the petitioner was living in a residence (his girlfriend"s) and she, 

the girl:friend, admitted 1hat at the residence was a laptop, with internet access, and that she had 

the laptop at the residence for at least four months. (Id at 11 ~12.) 

9. State's Exhibit 1. which contains the'conditions of parole, " ...clearly states will not 

possess or have contact wi1h anycomp1l:ter, electronic device. communicative device or any deVice 

which is enabled to,the internet access." (Id a.t 18). , 

10. Ms. White. petitioner'~ girlfriOIld testified generally that the ~omputer was hers, the 

intemet access was in her name, the computer was password protected, and she did not tell the 

petitioner the password (Id at 18, 23.) Altijough Ms. White testi:fied that she ~ the «omputer 

and internet access for three. going on four years (id. at 24). she-did ~t tell theparole officer when. 

he Visited her home that th~ home hadinternet access. and in fact told the parole officer,and state 
, . 

poJ.tce that she'd had internet access for, four months. (Id at 25.) 
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11. She acknowledged there were times when she was uot home; and-the petitioner was, 

and that he could have used her computer when she was not there. (Id at 26.) 

12. Mr. Ross acknowledged moving in with Ms. White and. that there was a computer in 

her home; (I~ at29.) Fut1her, when examined about the admission form (State's Exhibit 2) which 

contained lJis. admission lhat he had access to the computer 1:he petitioner said leyes, I mean, that 

itwas 'there." (Id at 32.) 

-13. The petitioner acknowledged that be knew. the computer was in the home when. he 

moved in there and never mentioned the computer to his parole o:fij.cer. (ld) 
.... - - .  " 

''f4. The parole officer noted. that the penti.oner- waS 'not perinitted to -have"access to- a 

computer, and in fact, he was in a home in"which the!e was a C9mPllter which was comlected to 

the internet to which the petitioner bad access. (Id. at 37.) 

15. The petitioner voluntarily admitted that he had smoked marijuana on three separate 

OOCIisions. (Order Revoking Parole.) 

16. The Parole Boar-d revoked Parole indicating that it had taken "everything"' into' 

consideration. 

17. The written order revoking parole found that the-petitionm: had violated his parole by 
, -. 

using marijuana on or 
\ 
aboUt June 16,2014; using marijuana on or, about October 17, 2014;-and . 

using marijuana on or about December 3, 2014. Those violations were admitted by the petitioner. 

18. The written order revoking parole found that the petitioner had violated his parole by 

inanifesting behavior which cou14 have resulted in imprisoJllD.fmt by being arrested for- failure to 

register-as a sex offender. The order also found that the petitioner had violate<:! parole in that he 

violated Rule 1 and was fOllD.d to be in possession. of a computer with internet RCCesS. The court 

de~. that those violations were provenby evidence'>testimony. (Revocation Order.) 

. - .~ ',. -. ,.! .... : 

- ... --.-......- .. 
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- 19. The petitioner challenged: his revocation by filing-a petition for writ ofhabeas corpus. 

The parties filed the transcript ofthe hearing and final order ofthe Parole Board, and submitted 

written arguments as contained in their respective briefs. 

n. 

CONCLUSIONS OF LAW 

1. "The West Virginia Board: of Probation and Parole must obey legislation and must act 
. 

. iIi away wbich is notunreBsOnable capricious or arbltrary." Sy1. Pt. 3, State ex reI. Eads v. Duncil, 

196 W. Va. ~4," 474 S.E.2d 534 (1996). Arbitrary, capricious and unreasonable conduct is 

.... :-" ' .. 
di:ffi.cult to define. EtZtb at 614, 474 S:E.2'fat"544:~" "" 

2. The West Virginia SuPrem~ Court has noted. that judiclal review of decisions of '!he 

Parole Board is circtm.lSCribed and that if there is "some" evid.ence in the record to support the 

Board'~ decision it will be affitmed unles8 the action is flagrant, lmwmanted or unauthotimd. 

Southern 1'. Burgeas,t'98 W. Va. 518 at 522.482 S.E.2d 135 at 138 (1996~) 

3. The West Virginia Supreme Co~ has affirmed the revocation of parole based upon . 

instances ofconduct wmchresulted in rehltively minor or technical violations. A parole revocation 

was a£finned based upon the parolee's actions inviolating curfew even though he violated curfew 

as a direct result of ins employment, driving a· vehicle for about mile and buying-but not 

coIl.SUIlling--;-beer. State ex reI. Patton v. Rubenstein, 213 W. Va. 296 at 299, 582 S.E.2d 743 at 

746 (2003.) ~ Supreme Court noted ~was no abuse ofthe Board's discretion to mw1em.ent 
less restrictive alternative than revocation of parole and return to prison: The petitioner's conduct 
'" . 

inthe instant ~ is at least"as serious as that ofthe petitioner in Patton. "The petitioner exhibited 

a pattern ofrepeated1y engaging mthe JlSe ofa controlled, illicit substance. The petitioner was not 

candid with. biB parole officer regarrlhlg the comp¢er, with internet access, which was ayailable 
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I to the petitioner for bis use, and which, despite his denials to the bo~ the petitio.ne.r may very 

well have used wbile"the owner of the computer was absent. 

4'. The petitioner was released on parole months Defote his revocation and had plenty of 

1ime to familiarize himself with com.putms and the internet, :passwords. and surfing the net 

Moreover, the special condition of parole prohibited the petitioner from possessing or having 

contact with. any device that was internet enabled. It is undisputed that the petitioner, by residing 

in a. home where he knew there was a computer that was Wernet enabled, constructively possessed 

and bad contact with such. electronic device and violated the special condition ofparole. 

·5. IDs failure to infurin his'·p8role officer ofthe existence ofthat deviCe; arid his-failUre·tO . 

register that device with the Sex Offender Registry was conduct Which lecrto his arrest for fhllure . 
. . 

to register; althoUgh the Warrant was dismissed, the petitioner engaged in conduct which could 
. . 

have resulted in his imprisonmen4 a direct violation of the Rules arul Regulations governing his 

release on parole . 

. 6_ A ban on.residmg in a home with a computer. was affirmed in State 'v, Hargus. 232· 

W.Va.·735, 753 S.E.2d 893 (2013) as not being 1DlCO~stitutionally restrictive. It is a special 

condition, and one commonly imposed upon sexual offenders in general, (and Mr. Ross in 

.. parti~ula!) that sexual offenders not possess or have access to computers with ~1emet acCess. (Htg. 

Tr. At 18.) That. is a special condition designed. to protect the pul?lic from sexual offenders. . . 
. . 

Violation of that ~ndi1io~ alone justified: the revocation. When one combines the petition~;s ! 

access to an Internet enabled computer, along with his ~ed use of controlled substances 
. . 

(violations of West Virginia law). with the potitioner"s lack o( candor in reporting to his parole 

officer tIiat be had access to a computer, the Parole Board's decision was.neither arbifranr nor 

capricious, and was fully supported by law. 
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7. The petitioner admitted that on at least three occasions he violated the law of~e State 

of West Virginia by using marijuana. Although the code provides that a plIl'olee may be granted 

graduated sanctions for simple possession of a con1rolled substance, the code quite clearly limi1s 

~hgraduated sanctions to two violations. W. Va. Code § 62 -12-19(B) provides that ifthe parole 

bDard determines that the parolee violated parole by simple possession of a. controlled substance, 

che panel shall reqU:b:.!= the parolee to serve for the firgt violation a period of confinement of up to 

~ d8.ys and for the second violation a period ofconfinement ofup to one hundred twenty days. 

(Emphasis added.) However, the peti1ioner's behavior excludes him from the graduated sanctions 

b~e he w~ chriei Wi~ and Witnitteci to three se~e and· diStiDct ·~otationS regliiding 

possession8nd. use ofa coirtrOlled substance. Therefore. the graduated sanctions do riOt apply. and 
the petitioner's parole was correctly revoked. 

8. The W~Virginia Supreme Co~ has approved withholding graduated. sanctions .~ an 

analogous case mvolVing ~bation revocation. The language in question in State v. Kiystcll M, 

Memorandum Decision, West Virginia.Supreme Court ofAppeals issued on April 13, ~015in 14

0737 involved "a special condition of probation designed. to protect the 'public· or victim... !' 

(KrystaI M. at "'2). W. Va. Co!1e§ 62-12-19 notes that ifa parolee violates "a Special oondition of 

parole" ·designed to protect the publi~ or a victim, the penalty ~ imprisontnent. Moreoverl the 

violations committed by the petitioner in Krystal M were repeated phone ea:Qs to an individual. . 

with whom she was forbidden to associate. Agait)st an argument fo~ graduated sanctions and that 

the phone calls were mere technical violati.<mS. "Even iftbis amounted to 'technical violations' of 
. . 

the te~ and conditions ofparole,..we w~uld find no abuse. ofthe Court's discre1ion.') (Id. at *3).· 

The decision in Krys~aIM. is pertinent ~ upon the third seemingly ~or viol8.tion, ~ court, and ' 

by ~ogy, the parole board are not lilni~ to imposing the graduated Sanctions. 
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9. Mr. Ross was not entitled fa parole; the Parole Board in its discreti~ d.etennined that 


he deserved a chance at parole. Mr. Ross ahnost immediately abused the trust placed in him by 


the board by repeatedly violating West Virginia law by possessing and smoking marijuana. He 


also violated a special term of parole deSigned to protect the public by coDBtrucfively possessing 


and having contact ~ an Internet enabled computer., 


10: The petitioner repeatedly violated bis parole. Although he attempts to cltaracterlze his 


w,olations,as "technical" and minor our Supreme Court·bas found that the ban on sexual offenders 


being in a household where there is a computer to be reasonable. as in Hargus, supra, and further 


, has f~und'that .~'~ vioiations: the m;oiang authoritY'is not" liinited'to 'impOsing graduated 

Sanctions, as in Krystal M, $Up1'a. 

11. Judicial review of parole decision is quite circumscribed, and if there is "some" 


evidence in the record to . support the Boam's decision it will be affinned ucless the action is 


flagrant, unwarranted or unauthorized. Sou.th8rn v. Burgess, 1~8 W. V~ 518 at 522, 482 S.B.2d 


135 at 138 (1996.) 


12. Here there is ample .evidence to support the Board',s decision. The Board's actio~ "i 


not f1a.grant. unwananted or unauthorized. 


m. 

FJNALORDER 

It is hereby ORDERED that the order of the WeSt Virginia Parole Board revoking 

p~1e granted to the petitioner is hereby AFFIRMED. It is furtlier ORDERED that this matte]' 

stricken from the docket. It is further ORDERED that the qerk ofthe Ciroui~ Court of~'V 

County provide certified copies of this order to counsel f~ the petitioner and to ·counsel for LLRi' 
, ' 
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Respectfully s$nitted by: 

4
Laura Young 
Assistant Prosecuting Attorney 
301 Virginia S1reet, B. 
Charlesto~ WV 25301 
WV Bar.ID# 4173 

\ 
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lNTBE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 1.:.. .. 1',...1 

crvn. ACTION NO. 1S-P-322 

STATE OF WEST VIRGINIA ex i-el. 
BOBBYROSS, 

PetJtloner 

~OI6S£P 15 
;" ~ .c(jfl;j r (. ., \ 4/1 JO: l, fJ
ltI1NAw: '-. 1o;</~'"~ C!".J1U~y.,...ll .. C: .... ~.. 

U<-"; 1;'RC...~.;rl 
I .{jJ T I'1/)(JRT 

v. Judge Tod J. Kaufman 

DENNIS DINGUS, Wardenf 

. ,,~ .- . . .... 

. CERTIFICATE OF SERVICE 

1, Laura YOlmg, Assistant Prosecuting Attorney for Kanawha County, do hereby certify 
that'B. troe copy oftb.e foregoing proposed findings of:fact, conclusions of law, and final order was 
served'uponthe attorney ofrecord, by enclosingtb.e same man. envelope addressed to said attoiney 
at this business address: Clinton Smith, Esq.• 405 Capitol Stt~ Charleston, WV, 2S301;.tb.e same 
being h.is last known address, with postage fully paid, and deposmng said envelope in the regq.lar 
United States mail on the 13th day ofSeptcmber. 2016. . . 

Assistant. ProSecuting Attorney 
Kanawha County,'West Virginia 
301 Virginia Street, East 
CharlestOn, WV 25301 
WV Bat IP #4173 


