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I. Introduction 

The legal questions at issue in this appeal are as follows: 

a. 	 Under West Virginia law, may Erie deny an insured the statutorily mandated 
minimum amounts of uninsured motorist coverage, via exclusion, for damages 
caused by an uninsured motorist? 

No. W.Va. Code § 33-6-31 provides that an insurer shall pay "all sums which he 
or she is legally entitled to recover as damages from the owner or operator of an 
uninsured motor vehicle, within limits which shall be no less than the 
requirements of section two, article four, chapter seventeen-d of this code, as 
amended from time to time ...." W. Va. Code Ann. § 33-6-31 (West). And, 
"Statutory provisions mandated by the Uninsured Motorist Law, W.Va. Code § 
33-6-31 (1988) may not be altered by insurance policy exclusions." 

b. 	 Under West Virginia law, does the statute of limitations begin to run on common 
law bad faith and violations of the Unfair Trade Practices Act before resolution of 
the underlying property damage claim? 

No. This Court recently provided that '''the one-year statute oflimitations in a 
Hayseeds common law bad faith action does not begin to run until the policy 
holder prevails in his or her property danlage suit." State ex rei. Erie Ins. Prop. & 
Cas. Co. v. Beane, No. 15-0968,2016 WL 3392560, (W. Va. June 13,2016). The 
same must be true for violations of the UTPA. 

Having presented the questions on appeal, Mr. Dolly must briefly address the 

characterization of Erie's first assignment of error. Erie challenges the lower court's ruling that 

Erie must pay Mr. Dolly the statutorily mandated minimums of uninsured motorist coverage for 

damages Mr. Dolly sustained at the hands of an uninsured motorist. More specifically, Erie 

claims, "The Circuit Court erred by applying the motor vehicle responsibility statute to an 

insurance policy which provided no coverage for the claimed property damage loss." 

Mr. Dolly finds difficulty understanding the title of Erie's assignment of error because 

the motor vehicle responsibility statute contemplates the entirety of Chapter 17D ofthe W.Va. 

Code and because Mr. Dolly is ignorant of the lower court's application of Chapter 17D to its 

analysis, except as cited in the West Virginia Uninsured Motorist Law. And Mr. Dolly remains 



mindful of the West Virginia Rules of Appellate Procedure, Rule 10, requiring that Respondent 

specifically respond to each assignment oferror. Nonetheless, Mr. Dolly remains optimistic that 

the analysis that follows adequately addresses and responds to Erie's assignments of error. 

II. Statement of the Case 

Ricky Dolly, resides in High View, West Virginia with his wife, Mary. Though Mr. 

Dolly resides in High View, he and his wife maintain a hunting cabin in Burlington, West 

Virginia. (A.R. 84, 85) 

On Friday, September 13,2013, Mr. Dolly packed up his truck, loaded his utility trailer 

and all-terrain vehicle, and headed out for a weekend of recreation on his property in Burlington. 

As a matter of course, Mr. Dolly travelled from High View to Capon Bridge and entered upon 

US Route 50 toward Romney. After passing through Romney, Mr. Dolly continued travelling 

East on Route 50. (A.R. 85) 

Unbeknownst to Mr. Dolly, Emily Cole operated a red Ford Explorer upon Foxes Hollow 

Road, which intersects Route 50 just outside of Romney. (A.R. 85) Unfortunately, and as Mr. 

Dolly continued along US Route 50, Emily Cole failed to stop at the end of Foxes Hollow Road 

and plowed into the side of Mr. Dolly'S truck, trailer, and ATV. (A.R. 86) Though Mr. Dolly did 

not sustain injury, his truck, trailer, and A TV suffered total destruction. (A.R. 86, 87) 

To make matters worse, and in the days following the collision, Mr. Dolly learned that 

Emily Cole failed to maintain liability insurance. (A.R. 87) Consequently, Mr. Dolly turned to 

his insurer, Erie, for assistance. (A.R. 88) 

At the time of the collision, Mr. Dolly maintained comprehensive, collision, liability, 

underinsured motorist, and uninsured motorist coverage on his truck, together with other vehicles 
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belonging to Mr. Dolly and his wife. CA.R. 88, 502) Based upon Mr. Dolly's exhaustive 

coverage, Erie agreed to pay for Mr. Dolly's truck. (A.R. 88, 120) 

Though Erie paid for Mr. Dolly's truck, he remained uncompensated for the total loss to 

his ATV and trailer, valued at $19,420.72. (A.R. 87) Accordingly, Mr. Dolly sought at least the 

minimum amount of $1 0,000.00 provided under his uninsured motorist coverage to lessen the 

financial blow. (A.R. 88, 89) Erie did not pay. CA.R. 89) 

Following Erie's failure to pay, Mr. Dolly filed a lawsuit against Emily Cole in the 

Circuit Court of Hampshire County, West Virginia. (A.R. 8) And pursuant to W.Va. Code § 33

6-31, Mr. Dolly notified Erie of the lawsuit and named Erie as a notice party. (A.R. 23) As the 

case against Emily Cole proceeded through litigation, Erie neither participated nor made 

appearance in the case. CA.R. 25, 26, 28) 

Just before trial of the property damage suit, Emily Cole confessed to the entirety of the 

allegations in the Complaint. (A.R. 52-54) Before accepting Ms. Cole's confession, Mr. Dolly 

provided Erie a copy of the agreement to afford adequate opportunity for objections. Erie neither 

objected nor appeared at the hearing on October 16,2015; therefore, the Court approved the 

settlement and rendered judgment in Mr. Dolly's favor for $19,420.72. (A.R. 55-57) 

With the judgment in hand. Mr. Dolly again requested payment from Erie for the 

uninsured motorist limits of $1 0,000.00. (A.R. 88) Erie did not respond. (A.R. 89) 

Based upon Erie's lack of response, and to avoid additional filing fees, Mr. Dolly sought 

amendment of the underlying Complaint to include claims against Erie for its refusal to pay. 

(A.R. 58-64) The lower court permitted the amendment, which asserted claims regarding 

coverage, breach of contract, violations of the Unfair Trade Practices Act, and common law bad 

faith. (A.R. 66-76) 
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Following amendment, Erie sought dismissal of the UTPA and bad faith claims on the 

basis of the statute of limitations. (A.R. 134-144) Erie further sought declaratory judgment 

regarding coverage, claiming that an exclusion existed precluding coverage. (A.R. 134-144) The 

lower court denied Erie's motion to dismiss under the appropriate statute of limitations; and the 

lower court further concluded that "the exclusion as set forth in the insurance policy does not 

apply to the trailer and the all-terrain vehicle to the extent ofthe minimum amount of 

$10,000.00." (A.R. 208-209, 588-593) These rulings form the basis ofErie's appeal. 

Before delving into argument, however, Mr. Dolly must address Erie's contention that 

Erie paid for Mr. Dolly's truck under the provisions of his uninsured motorist coverage. The 

lower court found, "In the days following the automobile collision, Erie accepted coverage for 

the damages to Mr. Dolly's truck under the collision policy ofinsurance, but failed to cover the 

damages to Mr. Dolly's ATV and trailer under his uninsured motorist endorsement." (A.R. 590) 

(emphasis added) Erie now asserts in this appeal, and for the first time, that Erie paid for Mr. 

Dolly's truck under the terms ofhis uninsured motorist endorsement. Though Mr. Dolly does 

not believe the issue is vital to a determination of the matters on appeal, Mr. Dolly stands ready 

to supplement the record on the issue should this Court so desire. 

Having set forth the facts and posture of the case, Mr. Dolly's argument and response to 

Erie's brief and assignments of error follows. 

III. Summary of Argument 

Erie may not rely upon an insurance policy exclusion to deny Mr. Dolly the statutory 

minimum limits of uninsured motorist coverage. Stated differently, Erie may not use policy 

exclusions to avoid or alter statutory provisions mandated by the Uninsured Motorist Law. 
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The State of West Virginia's Uninsured Motorist Law requires that every contract of 

insurance contain provisions undertaking to pay an insured all sums which he shall be legally 

entitled to recover as damages from the owner or operator of an uninsured motor vehicle. 

Uninsured motorist coverage, to certain minimum limits, is not optional. And because it is not 

optional, an insurer may not rely upon an exclusion to prevent an insured from receiving the 

statutorily mandated minimum limits of uninsured motorist coverage. 

In addition to the statutory mandates, Erie's denial of the mandated minimum limits of 

uninsured motorist coverage strikes at the heart and purpose of the uninsured motorist statute. 

Indeed, the purpose of uninsured motorist coverage is to protect innocent victims from the 

hardships caused by negligent, financially irresponsible drivers. And uninsured motorist 

coverage is intended to place a motorist who is injured by the negligence of an uninsured 

motorist in the position he or she would have been in if the negligent motorist had complied with 

the financial responsibility law and procured the required amount of liability insurance. 

In this case, the lower court correctly applied West Virginia law and determined that Erie 

cannot rely upon an exclusion to prevent Mr. Dolly from recovering the statutorily mandated 

minimum amount ofuninsured motorist coverage for damages caused by an uninsured motorist. 

Though Erie may not prevent Mr. Dolly from receiving the statutorily mandated minimum 

coverage, the lower court found Erie's exclusion to be valid to the extent that such exclusion 

applies only to limits exceeding the statutorily mandated minimums of coverage. Therefore, the 

lower court's declaratory judgment order is proper. 

And the lower court's order denying Erie's motion to dismiss the bad faith and UTPA 

claims is also proper because the statute of limitations did not begin tolling on Mr. Dolly's 

statutory and common law bad faith claim until he prevailed in his property damage suit. This 
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Court has concluded that the West Virginia uninsured motorist statute does not authorize a direct 

action against the insurance company providing uninsured motorist coverage until a judgment 

has been obtained against the uninsured motorist. And more recently, this Court has provided 

that the one-year statute of limitations in a common law bad faith action does not begin to run 

until the policy holder prevails in his or her property damage suit. Therefore, the lower court 

order denying Erie's motion to dismiss the common law and statutory bad faith claims is proper. 

IV. 	 Statement Regarding Oral Argument 

Mr. Dolly believes that oral argument is unnecessary because the dispositive issues in this 

case have been authoritatively decided. If the Court detennines that oral argument is necessary, 

this case is appropriate for a Rule 19 argument and disposition by memorandum decision 

because this case involves assignments of error in the application of well-settled law. 

V. 	 Standard or Review 


Mr. Dolly agrees with Erie that both issues on appeal are reviewed de novo. 


VI. 	 Argument 

The lower court order did not err in finding that Mr. Dolly is entitled to receive the 

statutory minimum limits of uninsured motorist coverage, notwithstanding Erie's exclusion, 

because Erie may not use policy exclusions to avoid or alter statutory provisions mandated by 

the Uninsured Motorist Law. And the lower court did not err in denying Erie's motion to 

dismiss the bad faith and UTP A claims because Mr. Dolly had been precluded from bringing a 

direct action against Erie until he prevailed on his property damage suit. Analysis of the lower 

court's order and Erie's assignments of error regarding coverage and the statute oflimitations 

follows. 
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a. 	 The lower court did not err in finding that Mr. Dolly is entitled to recover the 
mandated minimum limits of uninsured motorist coverage. 

The lower court's finding of coverage up to the minimum amounts of uninsured motorist 

coverage is proper because 1) Mr. Dolly is entitled to receive the statutory minimum limits of 

uninsured motorist coverage, notwithstanding Erie's exclusion, 2) Erie's attempt to preclude Mr. 

Dolly from receiving the statutorily mandated minimum limits of uninsured motorist coverage 

frustrates the purpose of the uninsured motorist statute, and 3) Erie's attempt to preclude Mr. 

Dolly from recovering the statutorily mandated minimum limits of uninsured motorist coverage 

frustrates the notion that uninsured motorist coverage "steps into the shoes" of liability coverage 

for an uninsured motorist. 

First, Mr. Dolly is entitled to receive the statutory minimum limits of uninsured motorist 

coverage, notwithstanding Erie's exclusion, because Erie may not use policy exclusions to avoid 

or alter statutory provisions mandated by the Uninsured Motorist Law. The State of West 

Virginia Uninsured Motorist Law "requires all motor vehicle insurance policies issued by any 

licensed insurer in West Virginia to contain provisions undertaking to pay the insured all sums 

which he shall be legally entitled to recover as damages from the owner or operator of an 

uninsured motor vehicle ...." Bell v. State Farm Mut. Auto. Ins. Co., 157 W. Va. 623,626,207 

S.E.2d 147, 149 (1974) citingW. Va. Code Ann. § 33-6-31 (West). 

The purpose of requiring such coverage is to "assure at least minimum relief from the 

consequences of a loss caused by an uninsured motorist." Id. at 627, 207 S.E.2d at 150. And 

because uninsured motorist coverage is not optional up to the statutorily mandated minimum 

limits and because the uninsured motorist statute affords the minimum relief from the 

consequences of a loss caused by an uninsured motorist, statutory provisions mandated by the 
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W.Va. Code § 33-6-31 may not be altered by insurance policy exclusions. Deel v. Sweeney, 181 

W.Va. 460, 460, 383 S.E.2d 92,92 (1989). 

The issue presented in this case is not new; this Court's examination of exclusions aimed 

at precluding uninsured and underinsured motorist coverage is set forth, chronologically, in Bell, 

157 W.Va. 623, 207 S.E.2d 147; Deel, 181 W.Va. 460,383 S.E.2d 92; and Imgrundv. 

Yarborough, 199 W.Va. 187,483 S.E.2d 533 (1997). The first instance concerning uninsured 

motorist exclusions arose in Bell, where this Court examined an "owned but not insured" 

exclusion of uninsured motorist coverage and held such an exclusion to be void. The Bell Court 

concluded that the uninsured motorist statute "regulates, in part, the relationship between an 

insured and the insurer, and, therefore, an insurance contract cannot alter the tenns as provided 

by the statute." Bell, 157 W.Va. at 627,207 S.E.2d at 150. And further, the uninsured motorist 

statute "seeks to assure at least minimum relief from the consequences of a loss caused by an 

uninsured motorist." Id. at 627,207 S.E.2d at 150. Therefore, an insurer cannot avoid these 

statutory regulations through the language ofan automobile insurance policy. Id. 

The Deel Court, on the other hand, considered whether an "owned but not insured" 

exclusion is valid with respect to underinsured motorist coverage. The Deel Court first 

distinguished the facts of the case from Bell, noting, "The Bell decision...can be distinguished 

from the instant case in several respects. The current case deals with optional underinsured 

motorist coverage, not mandatory uninsured motorist coverage." Deel, 181 W.Va. at 462,383 

S.E.2d 92. 

Similarly, the Deel Court distinguished Bell on the basis that, in 1979, following the Bell 

decision, the West Virginia Legislature made two changes to the Uninsured Motorist Law, which 

expanded the statute to pennit an insurer to offer optional underinsured motorist coverage for 
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"appropriately adjusted premiums" and added a provision to allow an insurer to include within 

an insurance policy exclusions as may be consistent with the premium charged. Id. at 463, 383 

S.E.2d at 95. The Court reasoned: 

The above statutory changes indicate that the Legislature does not view uninsured 
and underinsured coverage in the same light. Uninsured motorist coverage is 
required, while underinsured motorist coverage is optional. There are significant 
public policy reasons for the mandatory requirement of uninsured coverage. As 
Bell pointed out, the State has a legitimate interest in assuring every citizen is 
protected from the risk of loss caused by the uninsured motorist. Id. 

The Deel Court "hung its hat" on the differentiation between mandatory uninsured motorist 

coverage and optional underinsured motorist coverage. And because underinsured motorist 

coverage is optional, the Deel Court held that an "owned but not insured" exclusion was valid 

with respect to the underinsured motorist coverage. !d. 

Following its holding, the Deel Court cautioned that "we hasten to add that insurers 

should not seize upon this holding as some faint encouragement that the public policy, as 

indicated in the statutes and as enunciated in the Bell case, may be subject to erosion. This Court 

will continue to be vigilant in holding the insurers' feet to the fire in instances where exclusions 

or denials of coverage strike at the heart of the purposes of the uninsured and underinsured 

motorist statutes provisions." Id. 

Following Bell and Deel, this Court was presented with an opportunity to consider 

exclusions for uninsured motorist coverage.lmgrund, 199 W.Va. 187,483 S.E.2d 533. In 

Imgrund, the Court first realized that it is "faced ...with a rather complex situation. On the one 

hand, our prior decision in Bell relies upon an antiquated statute and mandates invalidation of 

'owned but not insured' exclusions to uninsured motorist coverage. On the other hand, Deel 

interprets an amended statute and counsels that such exclusions are valid with respect to 

underinsured motorist coverage." Id. at 192,483 S.E.2d at 538. After carefully framing the 
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issue, the lmgrund Court proceeded, "We note, at the outset, that uninsured motorist coverage is 

required by state law, whereas underinsured motorist coverage is optional and not legally 

required." Id. at 192-93,483 S.E.2d at 538-539. 

Noting the mandatory nature of uninsured motorist coverage, up to mandatory limits, the 

Imgrund Court analyzed and held: 

Turning now to the exclusionary language at issue, we recognize that "[s ]tatutory 
provisions mandated by the Uninsured Motorist Law, W. Va.Code § 33-6-31 
[1988] may not be altered by insurance policy exclusions." Syl. pt. 1, Deel, 181 
W.Va. 460, 383 S.E.2d 92. Upon the facts before us, we hold that an "owned but 
not insured" exclusion to uninsured motorist coverage is valid and enforceable 
above the mandatory limits of uninsured motorist coverage required by W.Va. 
Code §§ 17D-4-2 (1979) (RepI.Vol.1996) and 33-6-31 (b) (1988) (Supp.1991). To 
the extent that an "owned but not insured" exclusion attempts to preclude 
recovery of statutorily mandated minimum limits of uninsured motorist coverage, 
such exclusion is void and ineffective consistent with this Court's prior holding in 
Syllabus Point 2 of Bell v. State Farm Mutual Automobile Insurance Company, 
157 W.Va. 623,207 S.E.2d 147 (1974). Id. at 193-94,483 S.E.2d at 540 
(emphasis added). 

The Imgrund Court concluded, "While we recognize an insurer's ability to incorporate an 'owned 

but not insured' exclusion to uninsured motorist coverage in a policy of automobile insurance, 

we cannot overemphasize an individual's entitlement to receive the statutory minimum limits of 

uninsured motorist coverage, notwithstanding such an exclusion." ld. at 194,483 S.E.2d at 541. 

In this case, Erie argued it properly relied upon an exclusion for trailers and A TV's to 

preclude Mr. Dolly from recovering the statutorily mandated minimum uninsured motorist 

coverage; and Mr. Dolly argued that he is entitled to receive the statutorily mandated minimum 

uninsured motorist coverage, notwithstanding an exclusion. CA.R. 400-409,495-501) The lower 

court relied upon Imgrund to conclude that while Erie's exclusion is valid, Mr. Dolly is 

nonetheless entitled to receive the statutory minimum limits of uninsured motorist coverage. The 

lower court stated, "There is no dispute that the insurance company has the right to exclude 
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coverage in excess of the statutory minimum coverage of$lO,OOO.OO for injury to or destruction 

of personal property." CA.R. 593) The court continued, "The insurance company's exclusion 

precluding the statutory mandated minimum of$10,000.00 is not consistent with the spirit and 

intent of the uninsured and underinsured motorist statute." (A.R. 593) 

The lower court properly took into consideration this Court's pronouncement that, while 

insurers may incorporate exclusions into an uninsured motorist coverage, insurers may not 

preclude an individual's entitlement to receive the statutory minimum limits of uninsured 

motorist coverage, notwithstanding such an exclusion. In light of this Court's holding in Bell 

and lmgrund, the lower court's careful analysis and conclusion are proper and free from error. 

Second, Erie's attempt to preclude Mr. Dolly from receiving the statutorily mandated 

minimum limits of uninsured motorist coverage frustrates the purpose of West Virginia's 

Uninsured Motorist Law. "The uninsured motorist statute, West Virginia Code § 33-6-31 

(Supp.1986), is remedial in nature and, therefore, must be construed liberally in order to effect its 

purpose." Boniey v. Kuchinski, 223 W Va. 486,490,677 S.E.2d 922, 924 (2009). "The primary, 

if not sole purpose ofmandatory uninsured motorist coverage is to protect innocent victims from 

the hardships caused by negligent, financially irresponsible drivers. It is clear from our prior 

pronouncements that the uninsured motorist statute is intended to protect victims who are injured 

by the negligence ofdrivers who have failed to comply with the liability insurance requirements 

of W.Va. Code § 170-4-2 (1979)." ld. at 491,677 S.E.2d at 927. 

In this case, Erie's denial ofcoverage up to the statutorily mandated minimum of 

coverage strikes at the heart and purpose of the uninsured motorist statute. Indeed, Mr. Dolly 

has suffered significant financial hardship and is an innocent victim ofdamages at the hands of a 

financially irresponsible driver. Because the purpose of uninsured motorist coverage is to protect 
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innocent victims injured by the negligence of drivers who have failed to comply with the liability 

insurance requirements, Erie's attempt to preclude Mr. Dolly from recovering the statutorily 

mandated minimum of uninsured motorist coverage strikes at the heart and purpose of the 

statute. 

The lower court, considering the pronouncements set forth in Boniey, ruled, "Because 

statutory provisions mandated by the uninsured motorist law may not be altered by insurance 

policy exclusions and because Mr. Dolly has suffered damages at the hands of a financially 

irresponsible, uninsured motorist, Mr. Dolly is entitled to receive the statutory minimum limits of 

uninsured motorist coverage." (A.R. 592) The lower court's careful analysis and conclusion, 

consistent with Boniey, are proper and free from error. 

Third, Erie's attempt to preclude Mr. Dolly from receiving the statutorily mandated 

minimum limits of uninsured motorist coverage frustrates the notion that uninsured motorist 

insurance "steps into the shoes" of liability insurance for an uninsured motorist. Indeed, this 

Court has provided that ''uninsured motorist coverage is intended to provide the equivalent of 

motor vehicle liability coverage under our financial responsibility law. In other words, 

uninsured motorist coverage is intended to place a motorist who is injured by the negligence of 

an uninsured motorist in the position he or she would have been in ifthe negligent motorist had 

complied with the financial responsibility law and procured the required amount of liability 

insurance." Id. at 492, 677 S.E.2d at 928. 

In this case, had Emily Cole procured the statutorily required amount of liability 

insurance, her policy of insurance would have compensated Mr. Dolly for the losses sustained to 

his A TV and trailer. Because uninsured motorist coverage is intended to provide the equivalent 

ofmotor vehicle liability coverage under our financial responsibility law and because Mr. 
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Dolly's uninsured motorist coverage "steps in to the shoes" ofliability insurance for Emily Cole, 

Erie's denial of coverage strikes at the notion that uninsured motorist insurance "steps in to the 

shoes" of liability insurance for an uninsured motorist. 

The lower court, again considering this Court's pronouncements in Boniey, ruled, "Had 

Ms. Cole procured the statutorily required amount ofliability insurance, her policy of insurance 

would have compensated Mr. Dolly for the losses sustained to his ATV and trailer." (A.R. 592) 

Therefore, the lower court's careful analysis and conclusion, consistent with Boniey, are proper 

and free from error. 

Having carefully analyzed the relevant West Virginia law regarding uninsured motorist 

coverage exclusions, Mr. Dolly will now address Erie's specific arguments, in tum, regarding its 

denial of the statutorily mandated minimum amounts of uninsured motorist coverage. Erie's 

argument that the lower court erred in its analysis and conclusion is without merit; and the lack 

ofmerit in Erie's argument is illuminated by its failure to cite to or discuss Bell, Deel, or 

Imgrund. Instead, Erie relies upon Boniey v. Kuchinski, 223 W. Va. 486,677 S.E.2d 922 (2009), 

Blake v. State Farm Mut. Auto. Ins. Co., 224 W. Va. 317, 685 S.E.2d 895 (2009), and the 

Insurance Commissioner's approval of the underlying policy. 

First, the facts and policy of Boniey are wholly different from the issues here, as Boniey 

dealt with a determination of whether an A TV, while being operated off-road, is classified as an 

uninsured motor vehicle. In Boniey, the plaintiff was injured while a passenger on an all-terrain 

vehicle. Boniey, 223 W.Va. at 487,677 S.E.2d at 924. The driver's insurance company denied 

any form of coverage for the plaintiff's injuries, and as a result, the plaintiff submitted a claim to 

State Farm, her insurer, for uninsured motorist coverage. Id. at 488,677 S.E.2d at 925. State 

Farm denied uninsured motorist coverage on the basis that an ATV does not qualify as an 
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uninsured motor vehicle. Id. The policy language relied upon by State Farm for its denial of 

coverage provided that "An uninsured motor vehicle does not include a motor vehicle ... 

Designed for use mainly off public roads, except while on public roads." Id. at 489, 677 S.E.2d 

at 925. 

In its analysis, the Boniey Court reasoned, "It is clear from our prior pronouncements that 

the uninsured motorist statute is intended to protect victims who are injured by the negligence of 

drivers who have failed to comply with the liability insurance requirements of W.Va. Code § 

17D-4-2 (1979)." Id. at 491, 677 S.E.2d at 927. The Court continued, "Significantly, the 

Legislature has not required all motor vehicles to maintain security in the form of an insurance 

policy within the limits of W.Va. Code § 17D-4-2. Instead, the Legislature has expressly 

indicated that the security requirement applies to '[e ]very owner or registrant of a motor vehicle 

required to be registered and licensed in this state.'" Id. And, "Where no liability insurance 

coverage is required on a motor vehicle under the financial responsibility law, obviously no 

uninsured motorist coverage is mandated to provide the equivalent of such coverage." Id. at 492, 

677 S.E.2d at 928. 

Ultimately, the Boniey Court determined "that because an ATV is not required to have 

liability insurance coverage under the financial liability law, an ATV is not an 'uninsured motor 

vehicle' for the purposes of W.Va. Code § 33-6-31(b)." Id. "Accordingly, we conclude that an 

insurance policy provision excluding A TV s from the uninsured motorist coverage mandated by 

W.Va. Code § 33-6-31 (b) does not violate the intent and purpose of the uninsured motorist 

statute." ld. 

Unlike Boniey, where the plaintiff suffered injuries on an ATV and the Court concluded 

that an ATV is not an "uninsured motor vehicle" for purposes of the uninsured motorist statute, 
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here, Mr. Dolly's damages and losses came at the hands of Emily Cole while operating an 

uninsured motor vehicle upon a public highway. At the time of the collision, Mr. Dolly hauled 

his A TV on his utility trailer, just as he would have hauled any personal property (i.e. lawn 

mower, antique furniture, tools, etc ... ). (A.R. 85) And the lower court addressed Erie's 

argument, finding, "The all-terrain vehicle is subject to a proper exclusion in the event that it was 

operated as a vehicle on the public highway, but in this instance, it was personal property, not 

utilized as a miscellaneous vehicle or recreational vehicle." (A.R.591) 

Had Emily Cole been operating an ATV upon the roadway, which ultimately caused the 

underlying damages, this case may be different. Accordingly, Erie's reliance upon Boniey to 

preclude coverage and assert that the lower court erred is misguided. 

Second, Erie relies upon Blake to support its argument excluding Mr. Dolly's trailer. The 

Blake Court dealt with a liability insurance contract and not uninsured motorist coverage. And 

the facts are easily distinguished. In Blake, the appellee, Richard Blake, borrowed a 1999 

Hudson trailer from his neighbor, John T. Parker. Blake, 224 W. Va. at 319, 685 S.E.2d 897. 

While towing the trailer behind his truck, Mr. Blake wrecked, and the trailer was a total loss. Id. 

At the time of the wreck, Mr. Blake maintained liability insurance with State Farm. Id. State 

Farm denied coverage for the damages Mr. Blake caused to the trailer relying upon an exclusion 

that provided no coverage "for any damages to property owned by, rented to, in the charge ofor 

transported by an insured." ld. at 320, 685 S.E.2d 898. 

The Blake Court concluded that State Farm may exclude liability coverage for damages 

that its insured caused to property "transported by" its insured. The Court reasoned, 

"Unquestionably, liability coverage would have been applicable in this case had the trailer that 

was attached to Mr. Blake's vehicle caused personal injury or property damage to another while 
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affixed to Mr. Blake's vehicle. This event, however, did not occur." ld. at 322, 685 S.E.2d 900. 

Ultimately, the Court concluded that Mr. Blake could not rely upon his own liability coverage 

for damages to a trailer that he transported. Jd. at 325, 685 S.E.2d 902. 

In this case, Mr. Dolly is not seeking liability coverage for the trailer he transported. 

Instead, he is seeking uninsured motorist coverage for the damages to his trailer. As set forth in 

Boniey, "[U]ninsured motorist coverage is intended to place a motorist who is injured by the 

negligence of an uninsured motorist in the position he or she would have been in if the negligent 

motorist had complied with the financial responsibility law and procured the required amount of 

liability insurance." Boniey, 223 W.Va. at 492,677 S.E.2d at 928. 

Logically, the proper analysis is to view Mr. Dolly's uninsured motorist coverage as 

liability coverage for Emily Cole. And the Blake Court notes that had the trailer Mr. Blake 

towed cause property damage to another vehicle while affixed to Mr. Blake's vehicle, the 

conclusion would have been different. Blake, 224 W. Va. at 322, 685 S.E.2d 900. Therefore, 

Erie's reliance upon Blake to support is denial of coverage for the trailer under Mr. Dolly's 

mandated minimum limits ofuninsured motorist coverage and to assert that the lower court erred 

is also misguided. 

And third, Erie relies upon the Insurance Commissioner's approval of the insurance 

contract as a basis for support. Erie's argument, however, seems to misinterpret the lower 

court's ruling. More specifically, the lower court did not invalidate Erie's exclusion; instead, the 

lower court, relying upon this Court's pronouncement in lmgrund, concluded that Erie cannot 

prevent Mr. Dolly from "receiving the statutory minimum limits of uninsured motorist coverage, 

notwithstanding such an exclusion." lmgrund, 199 W.Va. at 194,483 S.E.2d at 541. The lower 

court provided, "There is no dispute that the insurance company has the right to exclude 
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coverage in excess of the statutory minimum coverage of $10,000.00 for injury to or destruction 

of personal property." (A.R. 593) 

Though the exclusion is valid to the extent not relied upon to deny an insured the 

minimum limits ofuninsured motorist coverage, Erie's policy should contain a provision 

notifying its insureds that, despite an exclusion, the insured is entitled to receive the minimum 

limits of uninsured motorist coverage, notwithstanding the exclusion. Indeed, this Court 

addressed the precise issue in Mitchell v. Broadnax, 208 W. Va. 36, 537 S.E.2d 882 (2000): 

[W]e would like to take this opportunity to speak on a matter that has troubled us 
during our decision of this case. Policies of insurance, including those providing 
coverage for motor vehicles, are regulated and approved by this State's Insurance 
Commissioner. Inherent in the Commissioner's statutory duty to oversee policy 
provisions is hislher corresponding obligation to reject those policies that do not 
comply with West Virginia insurance law. Id. at 48-49. 

Second, the Commissioner is obligated to uphold the law of this State and to 
reject any policy, endorsement, and the like "[i]fit is in any respect in violation of 
or does not comply with this chapter." W. Va.Code § 33-6-9(a). In this regard, 
we note that the language of Anthem's "owned but not insured" exclusion does 
not suggest, in any manner, that an insured is entitled to recover a statutory 
minimum amount ofUM insurance benefits. Our prior decision in Imgrund 
clarified this entitlement vis-a-vis "owned but not insured" exclusions, and we 
recognize that strict application of the Imgrund requirements to this case would 
result in an improper retroactive application of the law. !d. at 49. 

Nevertheless, our statutory law mandating such coverage was in effect long 
before the events at issue herein, thereby placing insurers on notice as to required 
coverage provisions. Thus, it appears to this Court that, regardless of any curative 
measures incorporated in the terms of the policy, e.g., a severability clause, or by 
statute, e.g., W.Va. Code § 33-6-17 (1957) (Repl.Vo1.1996), an insured could 
very likely understand an exclusion, which does not reference hislher statutory 
entitlement to minimum UM benefits, as completely precluding any recovery of 
UM benefits thereunder. Accordingly, we caution the Commissioner to be ever 
watchful for exclusionary language that could prevent an insured from 
appreciating the true measure of coverage afforded by hislher policy of insurance. 
Id. at 50,537 S.E.2d 895. 

Erie's reliance upon the Insurance Commissioner's approval of the insurance contract to deny 

Mr. Dolly the minimum limits of uninsured motorist coverage, notwithstanding the exclusion, 
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misinterprets the lower court's actual ruling. Erie's argument also fails to consider this Court's 

holding in Imgrund and this Court's caution in Mitchell; and therefore, Erie's argument is 

without merit. 

Having addressed Erie's arguments, in turn, and having set forth analysis of the West 

Virginia Uninsured Motorist Law regarding entitlement of insureds to receive minimum limits of 

uninsured motorist coverage, Mr. Dolly summarizes and states as follows. The lower court's 

order is proper because 1) Mr. Dolly is entitled to receive the statutory minimum limits of 

uninsured motorist coverage, notwithstanding Erie's exclusion, 2) Erie's attempt to prevent Mr. 

Dolly from receiving the statutorily mandated minimum limits of uninsured motorist coverage 

frustrates the purpose of uninsured motorist coverage, and 3) Erie's attempt to prevent Mr. Dolly 

from receiving the statutorily mandated minimum limits of uninsured motorist coverage 

frustrates the notion that uninsured motorist insurance "steps into the shoes" of liability 

insurance for an uninsured motorist. And Erie's reliance upon Boniey, Blake, and approval of 

the Insurance Commissioner to support its position is without merit. Therefore Mr. Dolly 

respectfully requests that this Honorable Court affirm the lower court's order, in its entirety, 

granting Mr. Dolly declaratory judgment. 

Before addressing Erie's assignment of error regarding the statute of limitations, Mr. 

Dolly is compelled to briefly expound on the strong public policy supporting this Court's ruling 

in Imgrund. If an insurance company may exclude payment of the statutorily mandated 

minimums of uninsured motorist coverage, then the insurance company receives a windfall. 

Every West Virginia driver will be required to purchase a product from a private company, and 

the private company will set the standards of quality for the product. By way of analogy, 

imagine a dairy farmer's delight to learn that a new West Virginia law mandates every parent to 
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purchase a gallon ofmilk weekly. Now imagine the dairy farmer's delight when he learns that 

he can sell spoiled milk. 

b. 	 The lower court properly denied Erie's motion to dismiss the statutory and 
common law bad faith claims because the statute of limitations did not begin 
to run until Mr. Dolly prevailed in his property damage suit. 

The lower court did not err in denying Erie's motion to dismiss based upon the statute of 

limitations because West Virginia law precludes Mr. Dolly from bringing an action against Erie 

until Mr. Dolly prevails in the underlying property damage suit. And because Mr. Dolly cannot 

bring an action against his insurance company until he has prevailed against the at-fault driver, 

the statute of limitations did not start running until the lower court granted judgment against 

Emily Cole on November 2,2015. 

Review of the uninsured motorist statute illuminates the basis for requiring Mr. Dolly to 

prevail in his property damage suit before bringing a direct action against Erie. W.Va. Code § 

33-6-31 provides, in pertinent part, that every contract or policy of insurance in the State of West 

Virginia must contain "an endorsement or provisions undertaking to pay the insured all sums 

which he or she is legally entitled to recover as damages from the owner or operator ofan 

uninsured motor vehicle ...." W. Va. Code Ann. § 33-6-31 (West) (emphasis added). 

In light of the statute, this Court analyzed direct actions against uninsured motorist 

carriers in Davis v. Robertson, 175 W. Va. 364, 332 S.E.2d 819 (1985). In Davis, Wanda and 

Jack Davis had been involved in an automobile collision with Robert Robertson, an uninsured 

driver.ld. at 365,332 S.E.2d 821. Wanda Davis filed a suit against her husband and the 

uninsured driver. Id. During the litigation, Jack Davis had been defended by State Farm, his 

insurer, and Robert Robertson represented himself. Id. Leading up to the day oftrial, State Farm 

informed the uninsured driver that State Farm would be seeking subrogation if he did not defend 
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himself.Id. Wanda Davis's counsel became aware of State Farm's assertion and filed a motion 

to join State Farm as a party defendant. Id. 

The Circuit Court of Wayne County, West Virginia certified two questions to this Court, 

only one of which is relevant to this analysis: "When an uninsured motorist is made a defendant 

in a civil action and is covered by liability insurance under another motorist's insurance policy 

for his neglect, may this insurance carrier be made a party defendant to the action as an 

indispensable party or real party in interest?" Id. 

Answering the question, the Davis Court carefully examined an insured's ability to bring 

a direct action against his uninsured motorist carrier prior to obtaining judgment against the at

fault driver. The Court stated, "W.Va.Code, 33-6-3 I (b), provides that every insurance policy 

issued or delivered in this state 'shall contain an endorsement or provisions undertaking to pay 

the insured all sums which he shall be legally entitled to recover from the owner or operator of 

an uninsured motor vehicle' within certain minimum limits." Id. at 369,332 S.E.2d at 825. The 

Davis Court goes on to find that a number ofjurisdictions allow direct actions against uninsured 

motorists carriers without first obtaining a judgment against the at-fault driver, but nonetheless, 

determined that West Virginia's statute differed from other states: 

It should be noted, however, that none ofthe cases allowing suit to be brought 
involved statutes providing for John Doe suits where an uninsured motorist is 
unknown as ours does. Furthermore, most of these cases did not involve statutes 
with provisions similar to W.Va. Code, 33-6-3 1 (d), which deals with suits against 
known uninsured motorists. The statutes of Virginia, Georgia and South Carolina 
are very similar to ours, and each ofthese statutes has been construed as 
precluding direct action or joinder. See O'Brien v. Government Employees Ins. 
Co., 372 F.2d 335 (3d Cir.l967) (construing Virginia statute)~ King v. State Farm 
Mut. Auto. Ins. Co., 117 Ga.App. 192, 160 S.E.2d 230 (l968)~ State Farm Mut. 
Auto. Ins. Co. v. Girtman, Il3 Ga.App. 54, 147 S.E.2d 364 (1966); Midwest Mut. 
Ins. Co. v. Aetna Cas. & Sur. Co., 216 Va. 926,223 S.E.2d 901 (1976). See also 
Glover v. Tennessee Farmers Mut.Ins. Co., 225 Tenn. 306,468 S.W.2d 727 
(1971). Id. at 370, 332 S.E.2d 825. 
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Citing the Virginia's court's analysis, the Davis Court continued: 

'If the plaintiff already had the right to sue the insurance company directly, this 
court can think of no reason why the Genetal Assembly of Virginia would have 
enacted the alternative procedure allowing the plaintiff to proceed against a 
fictional person. It would be especially absurd here where it is an avenue that is 
more cumbersome than making the insurance company the actual defendant. 'The 
District Court also reasoned that the purpose of the John Doe procedure was to 
prevent the jury from being informed of the existence of insurance coverage so as 
to avoid prejudgment on the question of liability.' 372 F.2d at 339. (Footnotes 
omitted). 

We find this analysis equally applicable to the language ofour own uninsured 
motorist statute and, therefore, conclude that W.Va. Code, 33-6-31, does not 
authorize a direct action against the insurance company providing uninsured 
motorist coverage until a judgment has been obtained against the uninsured 
motorist. Id., 332 S.E.2d 826. 1 

The Fourth Circuit provided the most comprehensive and factually analogous 

examination of the Davis rule in Kiger v. Cincinnati Ins. Co., 110 F.3d 60 (4th Cir. 1997) 

(unpublished opinion). In Kiger, the plaintiff's husband had been killed in a single vehicle 

accident while travelling along the interstate near Wheeling, West Virginia. During the 

investigation, witnesses told law enforcement that a separate vehicle had been travelling in the 

center of the interstate and had fled the scene after the accident. Id. at 1. 

As a result of the accident and death, Mrs. Kiger sued General Motors Company, the 

unknown driver, and Mr. Kiger's uninsured motorist carrier, Cincinnati Insurance Company. 

The district court dismissed the action against the uninsured motorist carrier because judgment 

had not yet been rendered against the unknown driver. The Fourth Circuit affirmed and provided 

thorough reasoning: 

I See also State ex rei. Motorists Mut. Ins. Co. v. Broadwater, 192 W. Va. 608, 612, 453 S.E.2d 591, 595 (1994); 
Postlethwait v. Boston Old Colony Ins. Co., ] 89 W. Va. 532, 533,432 S.E.2d 802, 803 (I 993); Marshall v. Saseen, 
192 W. Va. 94, 97,450 S.E.2d 791, 794 (1994); Plumley v. Allstate Ins. Co., 772 F. Supp. 922, 924 (S.D.W. Va. 
1991). 
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The district court properly relied on Davis v. Robertson, 332 S.E.2d 819, 826 
(W.Va.1985), to dismiss the direct action against Cincinnati. In Davis, the West 
Virginia Supreme Court held that the West Virginia uninsured motorist coverage 
statute "does not authorize a direct action against the insurance company 
providing uninsured motorist coverage until a judgment has been obtained against 
the uninsured motorist." Id. The Davis court reasoned that the John Doe 
provisions of the statute, which allow the plaintiff to proceed against a fictional 
person, would be unnecessary if the insured could directly sue the insurer. 

Postlethwait v. Boston Old Colony Ins. Co., 432 S.E.2d 802, 807 (W.Va.l993), 
created a narrow exception to the Davis rule against direct actions. Id. at 2. 

The Postlethwait exception does not apply to this case. Judicial economy dictated 
the Postlethwait exception: if the plaintiff settles with the tortfeasor and the 
plaintiffs insurance company waives its subrogation rights, then there is no 
reason to require the plaintiff to obtain ajudgment against the tortfeasor. In this 
case, however, Kiger has not established the liability of the tortfeasor. Nor has 
Cincinnati waived its subrogation rights. So if Kiger sues Cincinnati directly and 
wins, Cincinnati could then sue John Doe (if he was found) in a separate judicial 
proceeding. Section 33-6-31 contemplates a direct action against the tortfeasor 
only, unless a judicial economy exception applies. No such exception applies to 
this case. We therefore agree with the district court that Kiger may not maintain a 
direct action against Cincinnati. fd. 

More recently, this Honorable Court determined that ''the one-year statute of limitations 

in a Hayseeds common law bad faith action does not begin to run until the policy holder prevails 

in his or her property damage suit." State ex reI. Erie Ins. Prop. & Cas. Co. v. Beane, No. 15

0968,2016 WL 3392560, at *4 (W.Va. June 13,2016) (memorandum decision). 

In this case, Mr. Dolly filed a lawsuit against Emily Cole for the uncompensated damages 

to his ATV and trailer and named Erie pursuant to W.Va. Code § 33-6-31. (A.R. 8-12,23-24) 

Just prior to trial, Ms. Cole confessed liability, and the lower Court entered a judgment order in 

favor of Mr. Dolly and against Ms. Cole on November 2, 2015. (A.R. 55-57) 

Upon prevailing on his property damage suit, Mr. Dolly demanded that Erie pay the 

statutorily mandated minimums of uninsured motorist coverage. (A.R. 88) Erie did not respond. 

(A.R. 89) 
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Based upon Erie's failure to respond or pay, and on March 22, 2016, Mr. Dolly filed an 

amended complaint asserting claims against Erie. (A.R. 84-94) Mr. Dolly filed the amended 

complaint within one year of prevailing on his property damage suit. (A.R. 84-94) 

Mr. Dolly's assertion of claims against Erie does not violate the statute of limitations 

because the statute of limitations did not commence until this Court entered judgment against 

Ms. Cole. As illustrated above and in accordance with West Virginia law, Mr. Dolly is 

precluded from bringing a direct action against Erie until judgment has been rendered or liability 

established against Ms. Cole. IfMr. Dolly brought his claim prior to obtaining the judgment or 

establishing liability, Mr. Dolly's claims would have been subject to dismissal under the rule 

established in Davis and applied in Kiger. Because Mr. Dolly is precluded from bringing a direct 

action against Erie until and unless judgment is rendered against Ms. Cole, the statute of 

limitations for his common law and statutory bad faith claims cannot commence tolling prior to 

entry ofjudgment and establishment ofliability. 

Erie's argument is without merit and wholly fails to analyze the requirements set forth in 

Davis and its progeny. Oppositely, Erie relies upon Nolandv. Virginia Ins. Reciprocal, 224 W. 

Va. 372, 374, 686 S.E.2d 23, 25 (2009) and further contends that this Court's decision in Beane 

is erroneous. In Noland. this Court specifically limited its holding: "Let us be clear. This holding 

applies only to a bad faith claim predicated on a refusal to defend. We make no ruling as to when 

the statute of limitations begins to run on a bad faith claim that is predicated on a different 

theory, e.g., refusal to indemnify." Noland, 224 W. Va. at 389,686 S.E.2d at 39. 

Erie further contends that this Court's ruling in Beane is wrong. This Court's decision in 

Beane is analogous to this case because Mr. Dolly is precluded from bringing an action against 

Erie until judgment has been rendered against the tortfeasor. Based thereon, the lower court did 
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not err in its denial of Erie's motion to dismiss the common law and statutory bad faith claims 

under the statute of limitations. 

Before closing, however, Mr. Dolly must also address the letter presented in the record 

dated November 4, 2013, and attached to Erie's brief as Exhibit A Mr. Dolly contends that he 

failed to receive the letter until produced in documents relating to the underlying lawsuit between 

Mr. Dolly and Erie. CAR. 89) The letter is contained in the lower court record as an attachment 

to Erie's motion to dismiss for violating the statute oflimitations. (AR. 153) Nonetheless, the 

issue was not developed in the lower court, as the issue became moot upon the lower court's 

denial of Erie's motion to dismiss. 

VII. Conclusion 

The State of West Virginia's uninsured motorist statute requires that every contract of 

insurance contain provisions undertaking to pay an insured all sums which he shall be legally 

entitled to recover as damages from the owner or operator of an uninsured motor vehicle. Based 

upon the mandatory nature ofuninsured motorist coverage, up to certain limits, an insurer may 

not incorporate exclusions barring an insured from receiving the statutory minimum limits of 

uninsured motorist coverage. The purpose ofmandatory uninsured motorist coverage is to 

protect innocent victims from the hardships caused by negligent, financially irresponsible 

drivers. 

In this case, Mr. Dolly has suffered significant financial hardship at the hands of a 

negligent, financially irresponsible driver; and Erie's exclusion ofcoverage up to the statutorily 

mandated minimum amounts of uninsured motorist coverage is contrary to West Virginia law. 

Therefore, the lower court did not err in granting Mr. Dolly declaratory judgment. 
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Further, the West Virginia uninsured motorist statute does not authorize a direct action 

against the insurance company providing uninsured motorist coverage ~til a judgment has been 

obtained against the uninsured motorist. And the one-year statute oflimitations in a Hayseeds 

common law bad faith action does not begin to run until the policy holder prevails in his or her 

property damage suit. Therefore, the lower court did not err in denying Erie's motion to dismiss 

Mr. Dolly's statutory and common law bad faith claims for violating the statute oflimitations. 

Based upon the foregoing, Mr. Dolly respectfully requests that this Honorable Court 

affinn the lower court's orders entered July 11,2016 and on November 10,2016, respectively. 

Mr. Dolly also requests that this matter be remanded to the lower court for further proceedings. 

Respectfully Submitted, 

RICKY A. DOLLY, Respondent, 

By: 
onathan O. Brill Esq. 

W.Va. State BarI.D.# 11316 
P.O. Box 932 
Romney, WV 26757 
Phone: (304) 822-7110 
Fax: (304) 822-7109 
Email: jonathangbrill@gmail.com 
Counsel for Respondent 
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