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IN THE CIRCUIT COURT OF HAMPSHIRE COUNTY, WEST VIRGINIA 

RICKY A. DOLLY, 
Plaintiff, 

v. Action No. 14-C-62 
Honorable Charles E. Parsons 

EMILYM. COLE, 
Defendant, 

and 

ERIE INSURANCE COMPANY, 
Defendant 

ORDER GRANTING PLAINTIFF'S 
PETITION FOR DECLARATORY JUDGMENT 

On September 22, 2016, Plaintiff, in person and with his Counsel, Jonathan G. Brill, and 

Defendant, Erie Insurance Company, by its Counsel, Eric J. Hulett, appeared pursuant to prior 

order setting this matter for oral argument regarding Plaintiffs petition for declaratory judgment 

and Defendant's counter-petition for declaratory judgment relating to an exclusion set forth in 

the underlying insurance policy in this matter. 

The Court proceeded to hear argument of counsel, all of which was recorded this day. 

Based upon argument of counsel and upon all matters on record, the Court FINDS as follows: 

1. 	 On September 13,2013, Ricky A. Dolly was operating a red, 2000 Ford Ranger 

pick-up truck, towing an all-purpose utility trailer and all-terrain vehicle, 

travelling West on United States Route 50 near Romney, Hampshire County, 

West Virginia. 

2. 	 On the same date, Emily M. Cole was operating a red, 2002 Ford Explorer Sport-

Utility Vehicle at the intersection ofUnites States Route 50 and Foxes Hollow 

Road near Romney, Hampshire County, West Virginia. 
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3. 	 Upon reaching the end ofFaxes Hollow Road and at the intersection of Foxes 

Hollow Road and United States Route 50, Emily M. Cole negligently and 

carelessly failed to yield to Mr. Dolly's vehicle, and as a result, Emily M. Cole's 

Ford Explorer struck Mr. Dolly's vehicle and caused significant property 

damages. 

4. 	 Emily M. Cole actually and proximately caused all the damage to Mr. Dolly's 

automobile, his utility trailer, and his all-terrain utility vehicle. 

5. 	 Emily M. Cole failed to maintain insurance on the vehicle involved in the 

collision. 

6. 	 The vehicle that Emily M. Cole drove at the time of the collision, that being a 

2002 Ford Explorer, was an uninsured vehicle. 

7. 	 The damage to Mr. Dolly's truck resulted in a total loss of the vehicle. 

8. 	 The damage to Mr. Dolly's trailer resulted in a total loss ofthe vehicle. 

9. 	 The damage to Mr. Dolly's ATV resulted in a total loss of the vehicle. 

10. As a result of the collision, Mr. Dolly is legally entitled to recover $19,420.72 

from Emily M. Cole. 

11. At some time prior to the collision, Mr. Dolly entered into an agreement with Erie 

for an automobile insurance policy, designated as Erie Insurance Policy Number 

Q02 7003398V, which Policy remained in effect from February 20,2013 to 

February 20,2014. 

12. Mr. DoUy paid the premiums for the policy, but neither party presented any 

evidence as to the nature and amount of the premium. 
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13. The policy of insurance contained an endorsement for uninsured motorist 

coverage pursuant to W.Va. Code § 33-6-31. 

14. In the days following the automobile collision, Erie a~cepted coverage for the 

damages to Mr. Dolly's truck under the collision policy ofinsurance, but failed to 

cover the damages to Mr. Dolly's A TV and trailer under his uninsured motorist 

endorsement 

15. Erie relies upon the following as basis for its denial of coverage: 

UninsuredlUnderinsured Motorists Coverage is not provided for any "trailer," 

whether or not the ''trailer'' is attached to another "motor vehicle" or 

"miscellaneous vehicle." No separate limit ofprotection for 

Uninsured!Underinsured Motorists Coverage is available for a "trailer," whether 

attached or unattached to a "motor vehicle" or "miscellaneous vehicle." 

UninsuredlUnderinsured Motorists Coverage does not apply to a "miscellaneous 

vehicle" owned or leased by "you" or a "relative" unless the "miscellaneous 

vehicle" is listed on the "Declarations" and a premium is shown for this coverage. 

16. The policy defines ''trailer'' as "a vehicle designed to be pulled by a 'private 

passenger auto,' ifnot being used for business purposes except with a 'private 

passenger auto.'" Policy, General Policy Definitions at p. 4, ERIE 000009. 

17. The policy definition of "miscellaneous vehicle" includes "all terrain vehicle 

and any similar recreational vehicle." Policy, General Policy Definitions at p. 

3, ERIE 000008. 

18. The Amended Declarations list three vehicles, but no trailer or ATV. Policy, 

Declarations, ERIE 000002. 
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19. An off the road all-terrain vehicle is not registered or licensed and, as such, is not 

permitted as a vehicle to be operated on the public highway. 

20. The all-terrain vehicle is subject to a proper exclusion in the event that it was 

operated as a vehicle on the public highway, but in this instance, it was personal 

property, not utilized as a miscellaneous vehicle or recreational vehicle 

21. No contract or policy of insurance may be "issued or delivered unless it contains 

an endorsement or provisions undertaking to pay the insured all sums which he or 

she is legally entitled to recover as damages from the owner or operator of an 

uninsured motor vehicle, within limits which shall be no less than the 

requirements ofsection two, article four, chapter seventeen-d of this code, as 

amended from time to time." W. Va. Code Ann. § 33-6-31 (West). 

22. "Proofof financial responsibility means proof of ability to respond in damages for 

liability, on account of accident occurring subsequent to the effective date of the 

proof, arising out of the ownership, operation, maintenance or use of a motor 

vehicle, trailer or semitrailer in the amount of $20,000 because of bodily injury to 

or death of one person in anyone accident, and, subject to the limit for one 

person, in the amount of $40,000 because of bodily injury to or death of two or 

more persons in anyone accident, and in the amount of$10,000 because ofinjury 

to or destruction ofproperty of others in anyone accident." W. Va. Code Ann. § 

17D-4-2 (West). 

23. "Insurers may incorporate such tenns, conditions and exclusions in an automobile 

insurance policy as may be consistent with the premiwn charged, so long as any 

such exclusions do not contlict with the spirit and intent of the uninsured and 
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underinsured motorist statutes." Imgrundv. Yarborough, 199 W. Va. 187, 188, 

483 S.E.2d 533 (1997) citing Syllabus Point 3, Deel v. Sweeney, 181 W.Va. 460, 

383 S.E.2d 92 (1989). 

24. The Legislature, in enacting the uninsured motorist statute, sought to "assure at 

least minimum relief from the consequences of a loss caused by an uninsured 

motorist." Id. at 191. 

25. The primary purpose of mandatory uninsured motorist coverage is to protect 

innocent victims from the hardships caused by negligent, financially irresponsible 

drivers. Boniey v. Kuchinski, 223 W. Va. 486,488,677 S.E.2d 922, 924 (2009). 

26. "The uninsurect motorist statute, West Virginia Code § 33~31 (Supp.1986), is 

remedial in nature and, therefore, must be construed liberally in order to effect its 

purpose." Id. at 490. 

27. The uninsured motorist statute is intended to protect victims who are injured'by 

the negligence ofdrivers who have failed to comply with the liability insurance 

requirements of W.Va. Code § 17D-4-2 (1979). Id, at 491. 

28. Had Ms. Emily Cole procured the statutorily required amount of liability 

insurance, her policy of insurance would have compensated Mr. Dolly for the 

losses sustained to his A TV and trailer. 

29. Because statutory provisions mandated by the uninsured motorist law may not be 

altered by insurance policy exclusions and because Mr. Dolly has suffered 

damages at th~ hands of a financially irresponsible, uninsured motorist, Mr. Dolly 

is entitled to receive the statutory minimum limits of uninsured motoriSt coverage. 
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30. There is no dispute that the insurance company has the right to exclude coverage 

in excess of the statutory minimum coverage of$10,000.00 for injury to or 

destruction ofpersonal property. 

31. The insurance company's exclusion precluding the statutory mandated minimum 

of $10,000.00 is not consistent with the spirit and intent of the uninsured and 

underinsured motorist statute. 

The Court, therefore, concludes that the exclusion as set forth in the insurance policy 

does not apply to the trailer and the all-terrain vehicle to the extent of the minimum amount of 

$10,000.00. 

It is the ORDER of the Court that he Plaintiff, Ricky A. Dolly, is granted a declaratory 

judgment against the Defendant, Erie Insurance Property & Casualty Company in the amount of 

$10,000.00, plus all Court costs as assessed by the Circuit Clerk'. 

This is a final Order as relates to tbis matter, but the Plaintiff is directed to advise the 

Court within ten days from entry of this Order whether he intends to pursue his claim for bad 

faith against the Defendant. 

ENTEREDthis {IJA day ofNovember, 2016. 

HONORABLE CHARLES E. PARSONS, 
CIRCUIT COURT JUDGE 
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SONJA EMBREY· 
IN THE CIRCUIT COURT OF HAMPSHIRE COUNTY, W.r::.;, J v l.K\.J lJ'HR 

RICKY A. DOLLY, 
Plaintiff, 

v. 	 Action No. 14-C-62 
Honorable Charles E. Parsons 

EMILY M. COLE, 
Defendant, 

And 

ERIE INSURANCE COMPANY, 
Defendant. 

ORDER DENYING ERIE'S MOTION TO DISMISS FOR VIOLATION OF THE 
STATUTE OF LIMITATIONS 

On June 15,2016, Plaintiff, by his Counsel, Jonathan G. Brill, and Defendant, Erie 

Insurance Company, by its Counsel, Eric J. Hulett, appeared pursuant to Defendant's Motion to 

Dismiss/or Violation o/the Statute o/Limitations and Plaintiff's response to Defendant'S 

motion. 

The Court proceeded to hear argument of counsel, all of which was recorded this day. 

Based upon argument ofcounsel and upon all matters on record, the Court ORDERS and 

ADJUDGES that Erie's Motion to Dismiss for Violation o/the Statute ofLimitations shall be and 

is hereby DENIED. Erie's objection is saved. 

The Court FURTHER ORDERS and ADJUDGES that counsel shall file respective 

memoranda of law regarding the declaratory judgment coverage issue in this case and shall file 

the memoranda not later than July 15, 2016. Upon filing, counsel shall coordinate and schedule 

the declaratory judgment coverage issue for oral argument. 



The Clerk shall forward a copy of this order to Lawrence E. Shennan, Jr., Eric J. Hulett, 

and Jonathan G. Bri1l. ~ 
cru 

Entered on JHn 11,2016. 

HONORABLE CHARLES E. PARSONS, 
CIRCUIT COURT JUDGE 

Prepared by: Agreed upon: 

GIS. :r. IJ,.,t,f£ bf fl!i!'P ",'0 t'MQ}I , 
onathan G. Brill. Esq. Eric J. Hulett. Esq. QuoU.Ot'f~OW"\ 

Jonathan G. Brill, PLLC Steptoe and Johnson. PLLC 
PO Box 932 125 Edwin Miller Blvd., Suite 300 
Romney. WV 26757 Martinsburg, WV 25404 
Counsel for Plaintiff Counselfor Erie Insurance Company 


