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INTRODUCTION 


As explained throughout his initial brief, this case is primarily about whether the Attorney 

General has faithfully executed the West Virginia Legislature and United States Congress's 

directives. Under clear state and federal law, the Attorney General is required not to produce in 

response to a request under the West Virginia's Freedom oflnformation Act ("FOIA") any records 

in his possession "specifically exempted from disclosure by statute," W. Va. Code § 29B-I-4(5). 

That includes "the name or identity ofa person whose acts or conduct he investigates" for purposes 

of West Virginia's Antitrust Act, id. § 47-18-7(d), any "facts disclosed in [an Antitrust] 

investigation," id., and "[a]ny information or documentary material filed with" the Federal Trade 

Commission, 15 U.S.C. § 18a(h). 

Contrary to Steel of West Virginia'S unfounded accusations, the Attorney General has no 

interest in keeping "the people of West Virginia in the dark on the proposed hospital merger of 

Cabell Huntington and St. Mary's." Resp't's Br. 12. Nor has he claimed any right orresponsibility 

to "decide what is good for the people to know and what is not good for them to know." Id. at 16 

(quoting W. Va. Code § 29B-l-l). Instead, he has followed his nondiscretionary duty, set forth in 

both State and Federal law, to keep confidential certain categories of documents. 

As discussed below, the sparse legal reasoning offered by Steel of West Virginia is 

irreconcilable with the plain text and clear applicability of the FOIA exemptions asserted by the 

Attorney General. Steel ofWest Virginia largely avoids defending the reasoning behind the Circuit 

Court's orders. Instead, it relies mainly on rhetoric about government transparency, Resp't's 

Br. 16, to raise the unsupported (and legally irrelevant) "specter" about the Attorney General's 

purported involvement in the passage of Senate Bill No. 597, id. at 28, and to maintain its 

insistenc~now rejected by every tribunal to consider it-that the CHH/St. Mary's merger will 
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disserve the Huntington community, id. at 1. For these reasons and those that follow, this Court 

should reverse the Circuit Court's legally flawed orders and remand for further proceedings. 

ARGUMENT 

I. 	 The Attorney General Is Forbidden By Law From Producing The Requested 
Documents. 

Three FOIA exemptions apply in this case: the Antitrust-Investigation Exception, the 

Federal-Law Exception, and the Deliberative-Process Exception. The first two are addressed in 

tandem (below) and, together, they categorically prevent Steel ofWest Virginia from viewing any 

of the documents that remain at issue in this FOIA case. The third applies to a relatively small 

group of documents and is discussed separately. By their plain terms, all three FOIA exceptions 

apply, and the Circuit Court committed reversible error by rejecting the Attorney General's 

assertion of them. 

Distilled to its core, Steel of West Virginia's complaint is that "[t]he Attorney General 

seeks to exempt from disclosure any document from any source that is provided to his office at 

any point during its [antitrust] investigation." Resp't's Br. 21 (emphases in original). Steel ofWest 

Virginia is partly correct; the Attorney General has indeed withheld documents containing any 

"facts disclosed" during his antitrust investigation into the CHH/St. Mary's merger. W. Va. Code 

§ 47-18-7. The problem for Steel ofWest Virginia, however, is that it lays blame with the wrong 

entity. It was the West Virginia Legislature and the United States Congress that required the 

Attorney General to protect the confidentiality of information he procures when exercising his 

authority to investigate potential violations of West Virginia's Antitrust Act. 
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A. 	 Both The Antitrust-Investigation Exception And The Federal-Law Exception 
Unambiguously Bar The Attorney General From Producing The Information 
Sought By Steel Of West Virginia. 

The first two FOIA exceptions at issue-the "Antitrust-Investigation Exception" and the 

"Federal-Law Exception-exist by virtue of West Virginia Code section 29B-I-4(a)(5), which 

shields from FOIA's reach "[i]nformation specifically exempted from disclosure by statute." 

W. Va. Code § 29B-I-4(a)(5). That provision of State law creates the Antitrust-Investigation 

Exemption by incorporating West Virginia Code section 4 7-18-7(d), which prohibits the Attorney 

General from publicly revealing any "facts disclosed" during an Antitrust Investigation. Id. § 47

18-7(d). It similarly creates the Federal-Law Exception by incorporating, among other federal 

confidentiality provisions, 15 U.S.C. § 18a(h), which exempts "[a]ny information or documentary 

material filed with" the FTC from disclosure under the Federal FOIA and mandates that "no such 

information or documentary material may be made public." 15 U .S.C. § 18a(h) (emphasis added). 

Together, the plain terms of the Antitrust-Investigation Exception and the Federal-Law 

Exception categorically bar the Attorney General from turning over any materials he received 

during his investigation into the CHH/S1. Mary's merger. I Steel of West Virginia concedes, as it 

must, that "S1. Mary's," "Cabell Huntington," and "[t]he FTC" all provided the Attorney General 

with documents "[a]s part of [his] review/investigation" into the CHH/S1. Mary's merger, which 

"review/investigation" he conducted "[p]ursuant to" his "authority under the Antitrust Act," 

Resp'1' s Br. 2. This Court has long held that, " '[w]here the language of a statute is clear and 

without ambiguity[,] the plain meaning is to be accepted without resorting to the rules of 

interpretation,' " Huffman v. Goals Coal Co., 223 W. Va. 724, 729, 679 S.E.2d 323, 328 (2009) 

I And because the infonnation is categorically barred from disclosure, the suggestion that the Attorney 
General erred by categorically withholding documents rather than redacting and segregating them is meritless. See, 
e.g., Resp't's Br. 4. 
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(quoting Syl. Pt. 2, State v. Elder, 152 W. Va. 571, 165 S.E.2d 108 (1968)). Applying this 

uncontroversial principle to the unambiguous tenns of the Antitrust-Investigation Exception and 

the Federal-Law Exception, it is plainly apparent that the both exceptions left the Attorney General 

with no choice but to refuse Steel of West Virginia's FOIA request. 

For the reasons discussed below, the Circuit Court's contrary conclusion and Steel ofWest 

Virginia's alternate argument for affirmance are both meritless. 

1. The Circuit Court erred by concluding that Senate Bill No. 597 
retroactively abrogated the Antitrust-Investigation Exception's 
applicability . 

The Circuit Court provided just one reason for its conclusion that the Antitrust-

Investigation Exception was legally and categorically inapplicable: the passage of Senate Bill 

No. 597. That bill created a process by which certain hospitals can merge without fear ofState and 

Federal antitrust liability, so long as they demonstrate that the merger would, among other things, 

benefit the public good. See W. Va. Code § 16-29B-26; see also Pet'r's Br.6-7. But as the 

Attorney General explained in his Opening Brief, the Circuit Court committed reversible error 

when it found that a statute with a March 12,2016 effective date somehow retroactively removed 

the antitrust nature of an antitrust investigation that concluded months earlier. See Pet'r's Br. 16

18. 

Steel of West Virginia offers no meritorious argument in support of the Circuit Court's 

flawed Antitrust-Investigation Exception analysis. Steel of West Virginia briefly refers to West 

Virginia Code section 16-29B-28(d)(4)(E), construing it as a "retroactivity" provision. Resp't's 

Br.29. But section 16-29B-28(d)(4)(E) merely provides that "a party who has received a 

certificate of need prior to the enactment of this provision .... may apply for approval of a 

cooperative agreement whether or not the transaction contemplated thereby has been completed." 

W. Va. Code § 16-29B-28. A provision that simply allows all parties to avail themselves ofSenate 
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Bill No. 597's merger process does not-and cannot-retroactively obliterate the interest the 

Attorney General had in ensuring that the CHHISt. Mary's merger did not violate West Virginia's 

Antitrust Act before Senate Bill No. 597 was enacted. 

Similarly meritless is Steel of West Virginia's unsupported assertion that the Attorney 

General tried to "game the system" by purportedly using "the Antitrust Act and FTC statutes and 

regulations to prevent disclosure of any documents to" Steel of West Virginia "but then to work 

with the Legislature to exempt the [eBB/St. Mary's] merger from that same Antitrust Act and 

FTC oversight." Resp't's Br. 29. Steel of West Virginia cites nothing in support of its accusation 

that the Attorney General somehow orchestrated Senate Bill No. 597's passage for ulterior 

purposes, because the Attorney General did no such thing. Even if the Attorney General took a 

position on Senate Bill No. 597 while it was being considered, Steel of West Virginia makes no 

attempt to explain how his purported support for its passage has the slightest shred of legal 

relevance, because it would have none. And finally, even if the Attorney General had deliberately 

advocated to the Legislature to pass a bill for purposes of hurting competition in the Huntington 

medical-services market-and again, he did not-his actions would arguably be protected under 

the Noerr-Pennington doctrine. See Baldau v. Jonkers, 229 W. Va. 1, 7, 725 S.E.2d 170, 176 

(2011) ("[T]he Noerr-Pennington doctrine grants First Amendment immunity from suit to those 

engaged in petitioning activity.").2 

Finally, there is no merit to Steel of West Virginia's plea that "disclosures in this case [are] 

even more critical to protect the public's interest" after enactment of 2017 West Virginia House 

Bill No. 2459, which "exempt[s]" the CHH/St. Mary's "merger from Certificate of Need review 

2 See also Webb v. Fwy, 167 W.Va. 434, 445, 282 S.E.2d 28, 35 (1981) ("The clear import of the Noerr
Pennington doctrine is to immunize from legal action persons who attempt to induce the passage or enforcement of 
law or to solicit governmental action even though the result of such activities may indirectly cause injury to others. "). 
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altogether." Resp't's Br. 30. Notwithstanding its (again, wholly unsupported) protestations that 

"this merger has an unprecedented lack of public accountability and transparency," id., the fact 

remains that the Attorney General's statutory duties ofconfidentiality predated, and have not been 

changed by, any of the legislative changes raised by the Circuit Court or Steel of West Virginia. 

The Legislature decided, first, that the Attorney General must protect all "facts disclosed" to him 

during an Antitrust Investigation; next, that certain hospital mergers could be immune from the 

reach of State and Federal Antitrust law; and, finally, that certain healthcare facilities may be 

relieved from the certificate-of-need process entirely. If Steel of West Virginia is unsatisfied with 

these legislative enactments, the solution is not to ask the courts to re-write unambiguous 

provisions in the West Virginia Code, which the Attorney General has faithfully fulfilled. Instead, 

Steel of West Virginia'S recourse lies solely with the West Virginia Legislature. 

2. 	 The Circuit Court also erred by concluding that the Federal-Law 
Exception does not apply to West Virginia's FOIA. 

The Circuit Court also provided just one primary reason why it would not apply 

unambiguous confidentiality provisions in federal statutes and regulations: "[t]he subject ForA 

request was submitted to a West Virginia agency, under West Virginia FOIA, and is subject to 

West Virginia law." l.A. 28-29. As the Attorney General explained in his Opening Brief, the 

"Federal-Law Exception" is, at its core, a West Virginia FOIA exemption that the Circuit Court 

had an indisputable duty to apply. This is because the plain terms of West Virginia Code section 

29B-1-4(a)(5) create a West Virginia FOIA exemption for "[i]nformation specifically exempted 

from disclosure by statute," including federal statutes. W. Va. Code § 29B-1-4(a)(5). Steel of 

West Virginia rightly makes no attempt to defend the Circuit Court's baffling conclusion. 

In his Opening Brief, the Attorney General argued that, even if the federal confidentiality 

provisions are construed as isolated federal prohibitions on disclosure-and they should not 'be
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the Circuit Court still had an obligation to apply them by virtue of the Supremacy Clause. In 

response, Steel of West Virginia cites the anti-commandeering principle from Printz v. United 

States, 521 U.S. 898, 915 (1997) ("[T]he Federal Government may not compel the States to 

implement, by legislation or executive action, federal regulatory programs.") (emphasis added). 

Steel of West Virginia's argument, however, confuses preemption with commandeering. Here, the 

United States Congress passed no law "compel[ling]" either the West Virginia Legislature or a 

West Virginia executive branch official into effectuating a federal program, id.; instead, it passed 

certain generally applicable confidentiality provisions. And because it is indisputable that "state 

courts cannot refuse to apply federal law" without running afoul ofthe United States Constitution's 

Supremacy Clause, see id. at 928; see also Testa v. Katt, 330 U.S. 386 (1947) ("the Judges in every 

State shall be bound" by federal law) (emphasis added),3 the Circuit Court's refusal to apply the 

Federal-Law Exception was reversibly erroneous as a matter ofblack-letter preemption law. 

Finally, Steel of West Virginia suggests that the confidentiality agreement executed 

between the Attorney General and the FTC cannot "override the Freedom of Information Act." 

Resp't's Br. 26 (quoting Hechler v. Casey, 175 W. Va. 434,444,333 S.E.2d 799, 809 (1985». But 

the Attorney General has not argued that the agreement, standing alone, creates a West Virginia 

FOIA exemption; he does, however, maintain that the federal law mandating that the FTC obtain 

such an agreement before sharing its information does just that. See 15 U.S.C. § 57b-2(b )(6), (the 

FTC shall make "materials available to any State law enforcement agency" only "upon the prior 

certification of any officer of such agency that such information will be maintained in confidence 

3 Indeed, the Printz Court drew an explicit line between anti-commandeering principles, which insulate state 
legislative and executive branches from federal interference, and the Supremacy Clause responsibility that state courts 
have to faithfully apply federal law. See Printz, 521 U.S. at 928-29 (Although "state courts cannot refuse to apply 
federal law-a conclusion mandated by the terms of the Supremacy Clause[-]that says nothing about whether state 
executive officers must administer federal law"). 
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and will be used only for official law enforcement purposes"); 16 C.F.R. § 4.11(c) ("Prior to 

granting access ... to any material submitted to the [FTC] ... [the FTC] will obtain from the 

requester a certification that such information will be maintained in confidence and will be used 

only for official law enforcement purposes."); see also Pet'r's Br. 18. 

More importantly, however, the Attorney General has relied on the confidentiality 

agreement to underscore what is at stake should this Court affirm the Circuit Court's erroneous 

order. In no uncertain terms, the FTC has advised that it might not be in a position to help the 

Attorney General in future antitrust investigations if the Attorney General cannot protect the 

confidences of federal records. This warning, which was filed with the Circuit Court, bears 

repeating in full: 

In requesting access to nonpublic [FTC] information, the Attorney General, as 
required by Sections 6(f) and 21 (b)(6) of the FTC Act, 15 U.S.C. §[]§ 46(f), 57b
2(b)( 6), and [FTC] Rule 4.11 ( c), certified that the material would be maintained in 
confidence and used only for official law enforcement purposes. [The FTC] was 
only able to provide that information because of that certification .... 

The current program for cooperation in federal-state law enforcement depends on 
private parties being confident that their commercially sensitive materials being 
maintained in confidence by state regulators. If third parties cannot rely on such 
assurances[], they will be far less likely to cooperate in merger investigations, to 
the detriment of both federal and state law enforcement. Additionally, if private 
parties are able to use the West Virginia FOIA provisions to obtain confidential and 
highly sensitive documents that were provided to state enforcement officials, the 
[FTC] will need to reconsider its program/or sharing such information with states, 
to the detriment o/state law enforcement interests. 

l.A. at 224-25 (first emphasis in original). Contrary to Steel of West Virginia's dismissive 

contention, see Resp't's Br. 28, allowing the Circuit Court's errors to stand will indeed chill the 

cooperation of third parties in all future antitrust investigations, starting with the cooperation of 

the FTC. 
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3. 	 Steel of West Virginia's request that the Court adopt a "content-based 
analysis" is flawed as a matter of statutory text, precedent, and policy. 

Unsatisfied with the Circuit Court's reasoning, Steel of West Virginia argues in the 

alternative that this Court should adopt a "content-based," rather than a "context-based," analysis 

for determining, on a document-by-document basis, which materials the Antitrust-Investigation 

and the Federal-Law Exceptions cover. See Resp't's Bf. 21-25. In other words, it objects to any 

analysis that focuses "on the context in which these documents were 'provided' to determine 

whether" the Exceptions apply. Id. at 21. Steel of West Virginia's "content-based analysis," 

however, is belied by the statutory text of both exceptions, governing precedent, and the policy 

underlying them. All ofthis dictates that, for purposes of the Antitrust-Investigation and Federal-

Law Exceptions, context, not content, is what matters. 

First, the plain statutory terms of the Antitrust-Investigation Exemption and the Federal-

Law Exemption demonstrate that Steel of West Virginia's "content-based analysis" has no 

applicability. The Antitrust-Investigation Exception is a statutory directive to guard from the 

public's view all "facts disclosed" from any source at any time so long as the disclosure occurs 

"in [an Antitrust] investigation." W. Va. Code § 47-18-7(d). The federal statute creating the 

Federal-Law Exception is even more explicitly focused on the context though which the material 

is procured-"[aJny information or documentary material filed with the [FTC] ... shall be exempt 

from disclosure ... , and no such information or documentary material may be made public." 15 

U.S.c. § 18a(h) (emphases added). In other words, the scope of both Exceptions is dictated solely 

by context-i.e., if any fact is revealed "in [an Antitrust] investigation" or "with the [FTC]," it is, 

without more, shielded from FOIA disclosure. Steel ofWest Virginia's request that the Court apply 

a "content-based analysis" is a request that the Court fabricate a requirement that has no basis in 

the unambiguous statutory text. Resp't's Br. 14. But this Court has long refused "arbitrarily to read 
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into [a statute] that which it does not say." Banker v. Banker, 196 W. Va. 535,546-47,474 S.E.2d 

465,476-77 (1996); see also id. ("Just as courts are not to eliminate through judicial interpretation 

words that were purposely included, we are obliged not to add to statutes something the Legislature 

purposely omitted."). 

Second, the sole case upon which Steel of West Virginia relies for its "content-based 

analysis"-AP v. Canterbury, 224 W. Va. 708, 725-26, 688 S.E.2d 317, 334-35 (2009)-does not 

support its argument. That case stands for the proposition that, although content matters when 

determining whether a document is a "public record" (and, therefore discoverable through FOIA), 

context is what matters when determining whether an otherwise discoverable "public record" is 

protected from disclosure by a FOIA exception, such as the Antitrust-Investigation Exception or 

Federal-Law Exception. At issue in Canterbury was whether personal emails sought in a FOIA 

request were properly treated as "public record[s]," which is a threshold inquiry that determines 

whether FOIA applies at all. See W. Va. Code § 29B-1-3(a) ("Every person has a right to inspect 

or copy any public record.") (emphasis added); id. § 29B-1-3(c) ("The custodian of any public 

records, unless otherwise expressly provided by statute, shall furnish proper and reasonable 

opportunities for inspection and examination of the records in his or her office ....") (emphasis 

added); see also Canterbury, 224 W. Va. at 717,688 S.E.2d at 326 ("[T]he initial inquiry must be 

whether the document is subject to the statute."). This Court decided that "an e-mail 

communication or other writing is a public record only if it relates to the conduct of the public's 

business," Canterbury, 224 W. Va. at 716, 688 S.E.2d at 325 (emphasis in original), and that the 

public nature ofa personal email can be established only by the email's content, not by the context 

in which the email wascreated.id.at 725-26, 334-35. 
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The issue in this case is not whether the documents are "public records"; thus Canterbury's 

"content-based" analysis is irrelevant. The Attorney General has never contested that the materials 

sought by Steel of West Virginia are "public records." Rather, he notes that these public records 

fall comfortably within several FOIA exemptions. So the real lesson of Canterbury is this Court's 

holding that a " 'context-driven' analysis" is appropriate where, as here, "writings . . . are, in/act, 

public records, but ... are specifically exempted from disclosure by FOIA." Id. at 726 n.l8, 335 

n.18 (emphasis in original). 

Steel of West Virginia admits that "the Canterbury Court did suggest that the law might 

permit a 'context-driven' analysis for writings that are, in fact, public records, but which are 

specifically exempted from disclosure by FOIA." Resp't's Br. 21-22 (quoting Canterbury, 224 

W. Va. at 725 n.18, 688 S.E.2d at 334 n.18). It argues, however, that this Court limited its carve 

out to "section 29B-1-4(a)(2)'s exemption of 'personal information.' " Resp't's Br. 22 (quoting 

W. Va. Code § 29B-1-4(a)(2). The Canterbury Court's reasoning, however, includes no such 

limitation. Properly understood, Canterbury stands for the unremarkable proposition that context 

dictates applicability of a FOIA exemption if the plain terms of the FOIA exemption dictate that 

context determines its applicability. See Canterbury, 224 W. Va. at 726,688 S.E.2d at 335 ("We 

have held on a number of occasions that '[t]his court 'cannot rewrite [a] statute so as to provide 

relief ... nor can we interpret the statute in a manner inconsistent with the plain meaning of the 

words."') (citing McVey v. Pritt, 218 W.Va. 537, 540-41, 625 S.E.2d 299,302-03 (2005); VanKirk 

v. Young, 180 W.Va. 18,20,375 S.E.2d 196, 198 (1988)).4 And as discussed above, the plain terms 

4 See a/so Dunlap v. Friedman's, Inc., 213 W.Va. 394, 398, 582 S.E.2d 841,845 (2003) ("[T]his Court cannot 
substitute its own judgment for that of the legislature and significantly rewrite the statute."); State ex reI. Frazier v. 
Meadows, 193 W.Va. 20, 24, 454 S.E.2d 65, 69 (1994) ("Courts are not free to read into the language what is not 
there, but rather should apply the statute as written."). 
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of both the Antitrust-Investigation Exception and the Federal-Law Exception establish that 

context, not content, determines whether a document is excepted from FOIA. 

Third, contrary to Steel of West Virginia's assertion, this Court's interpretation of FOIA's 

Law-Enforcement Investigative Exemption has no bearing on the exceptions at issue here. As a 

threshold matter, the text of the Law-Enforcement Investigation Exemption mandates a content

based analysis-there is no way to determine whether the exception applies without examining the 

record's contents to determine whether it "deal[s] with the detection and investigation of crime" 

or is "maintained for internal use in matters relating to law enforcement." W. Va. Code § 29B-l

4. As discussed above, however, the text ofthe Antitrust-Investigation Exemption and the Federal

Law Exception mandate a context-based analysis. 

Moreover, the purpose underlying the Law-Enforcement Investigative Exemption differs 

markedly from the purpose underlying the Antitrust-Investigation and Federal-Law Exemptions. 

The Law-Enforcement Investigative Exemption exists to protect the mission ofgovernmental law

enforcement agencies by preventing the "premature disclosure of investigatory materials which 

might be used in a law enforcement action," and it applies only if"disclosure ofa document would 

'compromise an ongoing law enforcement investigation.' " Hechler, 175 W. Va. at 447, 333 

S.E.2d at 812; Odgen Newspapers, Inc. v. City o/Williamstown, 192 W. Va. 648, 649,453 S.E.2d 

631, 637 (1994). Because the public is "entitled to full and complete information regarding the 

affairs 0/government and the official acts of those who represent them as public officials and 

employees," W. Va. Code § 29B-l-1 (emphasis added) it makes sense to "narrowly construe[]" 

an exemption designed to shield from disclosure documents created by a government entity. The 

Antitrust-Investigation and the Federal-Law Exceptions, in contrast, exist not to protect the 

Attorney General's investigation but instead to protect "commercially sensitive materials" that 
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belong to "private parties." J.A. 24--25. For this reason, it is patently reasonable, and it animates 

the policy behind the two exceptions at issue-i.e., to protect sensitive infonnation belonging to 

third-parties-to apply them categorically to all the documents that remain at issue in this case. 

For all these reasons, the Court should reject Steel of West Virginia's "content-based 

analysis" and instead reverse the Circuit Court's flawed Antitrust-Investigation Exception and 

Federal-Law Exception rulings. 

4. 	 If the Court adopts Steel of West Virginia's "content-based analysis," 
a remand would be necessary for the Circuit Court to apply it in the 
first instance. 

If this Court adopts Steel of West Virginia's "content-based analysis"-and as discussed 

above, it should not-the proper remedy would not be immediate release of the contested 

documents, as Steel of West Virginia demands. This is because the Circuit Court found the 

Antitrust-Investigation and Federal-Law Exceptions to be categorically inapplicable and, 

accordingly, it made no factual findings regarding the content ofany document for purposes ofthe 

two exceptions.5 And because the conclusory "content-based analysis" that Steel of West Virginia 

provides in its Brief fundamentally misunderstands the nature of an antitrust investigation,6 fuller, 

5 In an effort to make the Circuit Court's conclusion seem more nuanced, Steel of West Virginia asserts that 
the Circuit Court "[c]oncluded" that "262 of the 349 documents were exempted by the statutes at issue." Resp't's 
Br. 17 (emphasis in original). The Circuit Court, however, found none of the contested documents to be covered by 
any FOIA exemption. Instead, it ordered the Attorney General to disclose every document that Steel of West Virginia 
continued to seek after Steel of West Virginia declined to pursue 262 of them. See J.A. 25. In so doing, the Circuit 
Court ruled that neither the Antitrust-Investigation Exception nor the Federal-Law Exception applied at all. In other 
words, had Steel continued to seek all 349 documents, the Circuit Court's reasoning would have mandated that the 
Attorney General turn over every one of them. 

6 For instance, Steel of West Virginia argues that "documents relating to bids submitted to St. Mary's by 
other hospital systems and other interested buyers" have no "bearing on the Attorney General's inquiry into whether 
the underlying agreement" violated West Virginia's Antitrust Act." Resp't' s Br. 27. The other bids could, for example, 
inform whether the terms of the CHHISt. Mary's merger were unreasonable and, thus, potentially entered into with 
the purpose of restraining trade. For its part, Steel of West Virginia agrees that these documents "are relevant to [the] 
contention that 'superior alternatives' to the proposed transaction do exist." Id. at 7 n.4. 

13 




document-by-document briefing would be necessary if the Court sides with Steel ofWest Virginia 

on the governing law. 

It bears noting, however, that Steel of West Virginia's FOIA request only sought "copies 

of all public records and incoming and outgoing correspondence relating to the proposed merger 

o/Cabell Huntington Hospital and Sf. Mary's Medical Center." J.A. 4816 (emphasis added). In 

its Brief before this Court, Steel of West Virginia asserts that "the 'investigative exemption' 

contained in the Antitrust Act is necessarily limited to the 'facts disclosed to the Attorney General 

as part of his specific investigation 0/ the proposed merger between Cabell Huntington and St. 

Mary's." Resp't's Br. 24 (emphasis added). Thus, even if this Court adopts Steel of West 

Virginia's content-based analysis (and for all the reasons stated above, the Court should not do so) 

and assuming that any of the documents withheld by the Attorney General are unrelated to the 

CHH/St. Mary's merger (and the Attorney General maintains that every withheld document is 

related to the CHH/St. Mary's merger), Steel of West Virginia would still not be entitled to them 

because any such document would fall outside the scope of its own FOIA request. 

5. 	 The Attorney General's public filing of the Assurance of Voluntary 
Compliance does not change his mandatory responsibility to keep 
confidential the documents at issue. 

At various points in its Brief, Steel of West Virginia suggests (though stops short of 

asserting) that the Attorney General waived the statutorily mandated confidentiality in both State 

and Federal law by filing the Assurance of Voluntary Compliance ("AVC") in Circuit Court. 

Setting aside that the Attorney General has no authority either to waive State and Federal 

confidentiality statutes or to change the meaning of the word "shall" to something less than a 

mandatory directive, Steel of West Virginia's argument ignores the West Virginia Code provision 

mandating that "[a]ny [AVC] shall . .. be filed with the circuit court." W. Va. Code § 47-18-22 

(emphasis added). 
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Contrary to Steel ofWest Virginia's argument, "shall" does mean "shall" in both contexts. 

See Perry v. Miller, 166 W. Va. 138, 139,272 S.E.2d 678, 679 (1980). This in turn means that the 

Attorney General had a "mandatory dut[y]," Terry v. Sencindiver, 153 W. Va. 651, 657, 171 S.E.2d 

480, 483 (1969), to keep confidential all facts disclosed to him during his Antitrust Investigation 

except for those included in the A VC, which he was statutorily bound to file in circuit court. See 

generally Osborne v. United States, 211 W. Va. 667, 673, 567 S.E.2d 677, 683 (2002) ("[I]t is 

presumed the legislature had a purpose in the use of every word, phrase and clause found in a 

statute and intended the terms so used to be effective, wherefore an interpretation ofa statute which 

gives a word, phrase or clause thereof no function to perform, or makes it, in effect, a mere 

repetition of another word, phrase or clause thereof, must be rejected as being unsound, if it be 

possible so to construe the statute as a whole, as to make all of its parts operative and effective.") 

(quoting Syl. pt. 7, Ex parte Watson, 82 W.Va. 201,95 S.E. 648 (1918)). Accordingly, this Court 

should find Steel of West Virginia's assertion that "the 'mandatory' nature of the word 'shall' is 

not so mandatory after all," Resp't's Br. 25, to be manifestly incorrect. 

B. 	 The Deliberative-Process Exception Plainly Applies To All Deliberative 
Documents Created Before The Amended-not the o riginal-Avc. 

The parties agree that the Deliberative-Process Exception exempts from FOIA any 

"internal memoranda" that "are both pre[ -] decisional and deliberative." Highland Min. Co. v. 

W. Va. Univ. Sch. ofMed., 235 W. Va. 370,385, 774 S.E.2d 36, 51 (2015).7 And Steel of West 

Virginia does not dispute that all the emails the Circuit Court found to be "post-decisional" were 

in fact created before execution of the Amended AVC on November 4,2015. See Resp't's Br. 19

7 The Attorney General is not contesting the Circuit Court's conclusion that "some documents withheld 
pursuant to the deliberative process exemption do not in fact reveal the deliberative process of the Attorney General 
during its investigation." See Pet'r's Br. 23 n.8. He maintains, however, that those documents are nonetheless shielded 
from disclosure based on the Antitrust-Investigation Exception and/or the Federal-Law Exception. See id. 
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20. This alone establishes that the Circuit Court's Deliberative-Process Exception decision was 

erroneous. 

Steel ofWest Virginia's argument that the date of the initial AVC marked the culmination 

of the Attorney General's antitrust investigation is little more than ipse dixit. As the Attorney 

General explained in his Opening Brief, the Amended A VC added a host of additional conditions 

to the Initial A VC, all of which were designed to counter the potential anti-competitive effects of 

the CHH/St. Mary's merger. See Pet'r's Br. 5-6 & nA. These changes, standing alone, doom Steel 

of West Virginia's unsupported suggestion that the Attorney General had "finalized" his decision 

when the first A VC was filed on July 30, 2015 and instead conclusively establish that his decision 

had not "been made" before November 4,2015. Resp't's Br. 20. The fact that some emails were 

exchanged in close proximity to the filing date of the Initial AVC do not change the fact that the 

Attorney General continued deliberating over the CHH/St. Mary's merger until he memorialized 

his ultimate decision in the Amended A Vc. Steel of West Virginia provides no explanation for 

how the temporal proximity to the Initial A VC ofthese pre-decisional emails could possibly render 

them "pre-decisional" when the relevant decision was the later-in-time Amended A VC. 

For these reasons, the Court should reverse the Circuit Court's erroneous Deliberative-

Process Exemption finding. 

II. 	 The Circuit Court Abused Its Discretion By Unsealing The Attorney General's 
Vaughn Index. 

As set out in the Attorney General's Opening Brief, the Circuit Court abused its discretion 

when it sanctioned the Attorney General by unsealing his Vaughn Index. It did so because (1) the 

Attorney General did not commit any sanctionable conduct at all when it revealed to the FTC 

which Vaughn Index entries reflected the FTC's documents, (2) unsealing the Vaughn Index would 

necessarily reveal "facts disclosed" during his investigation into the CHH/St. Mary's merger, thus 
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resulting in a violation of West Virginia Code § 47-18-7(d), and (3) public disclosure of the 

Vaughn Index would hann most acutely the third-party providers of the confidential information 

contained on the Vaughn Index, instead of the Attorney General. 

None ofSteel ofWest Virginia's arguments demonstrate that the Circuit Court acted within 

its discretion by imposing a sanction that would force the Attorney General to violate the West 

Virginia Antitrust Act. Steel ofWest Virginia has made no attempt to explain how releasing to the 

FTC a version of the Vaughn Index that only listed the documents that the FTC provided could 

conceivably be construed as a waiver of confidentiality. Its insistence that the Vaughn Index 

"contains no proprietary" and "no confidential" information ignores that the West Virginia 

Antitrust Act bars public disclosure of all "facts disclosed" in an Antitrust investigation, not just 

proprietary, confidential, or trade-secret information. And, as discussed above, see supra § I.A.5, 

Steel of West Virginia's AVC-related argument flatly misconstrues the unambiguous West 

Virginia Code provision mandating that "[a]ny [AVC] shall . .. be filed with the circuit court." 

W. Va. Code § 47-18-22 (emphasis added). Needless to say, the Attorney General's compliance 

with his mandatory duty to file publicly the AVC cannot serve as a basis for Steel of West 

Virginia'S mistaken insistence that he must not comply with his mandatory duty to keep 

confidential all "facts disclosed" during his Antitrust Investigation into the CHHISt. Mary's 

merger. 

Accordingly, this Court should reverse the Order Regarding Dissemination of the Vaughn 

Index. 

III. 	 Steel Of West Virginia Has Not Demonstrated Entitlement To Attorney's Fees. 

Steel of West Virginia claims entitlement to attorney's fees. The Circuit Court, however, 

closed this case before Steel of West Virginia filed its fees request and this Court stayed 

proceedings before the Circuit Court could rule on Steel of West Virginia'S motion to alter or 
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amend the judgment for purposes of requesting fees. See Resp '1' s Br. 11. The Attorney General 

maintains that it properly withheld all the documents still at issue and, if this Court agrees, Steel 

of West Virginia, as the non-prevailing party, would not be entitled to any fees. But even if Steel 

of West Virginia ultimately recovers some documents-and for all the reasons previously 

discussed, it should not-a remand would be necessary to allow the Circuit Court to decide, in the 

first instance, all questions related to fee entitlement, including whether Steel of West Virginia 

would be considered the "prevailing party." See Highland Min. Co., 235 W. Va. at 392, 774 S.E.2d 

at 58 ("Typically, we have steadfastly held to the rule that we will not address a nonjurisdictional 

issue that has not been determined by the lower court .... Accordingly, we remand this case for 

further proceedings to take up Highland's request for attorney fees and costs.") (citation and 

quotation marks omitted). 

CONCLUSION 

For the foregoing reasons, the Attorney General respectfully requests that this Court 

reverse (1) the Circuit Court's Order Regarding Production of Documents and (2) its Order 

Regarding Dissemination of the Vaughn Index," and remand both to the Circuit Court. 
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