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PETITIONERS' REPLY BRIEF 


NOW COME Petitioners, S1. Mary's Medical Center, Inc. ("S1. Mary's") and Pall ottine 

Health Services, Inc. ("Pallottine"), by counsel, James W. Thomas and Rachel D. Ludwig of 

Jackson Kelly, PLLC, who submit this Reply Brief pursuant to Rule 10(g) of the W. Va. R. App. P. 

and the Scheduling Order issued by the Court which states that "[a]ny reply brief deemed necessary 

shaH be filed by the petitioners within twenty days of receipt of respondent's brief." Petitioners 

received Respondent Steel of West Virginia, lnc.'s ("SWV A") Brief via U.S. Mail on April 20, 

2017. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

As stated in Petitioners' initial Brief, oral argument should be granted in this case, and 

Petitioners submit that under W. Va. R. App. P. 20 argument is warranted. This Appeal raises 

multiple issues of first impression, including: (1) whether W. Va. Code §47-18-7( d), which states 

that the Attorney General shall not make public the facts disclosed in a State antitrust 

investigation, is "information specifically exempted from disclosure by statute" under W. Va. 

Code §29B-I-4(a)(5); and (2) whether exemptions from disclosure under Federal laws, including 

15 U.S.C. §18a(h), are recognized under W. Va. Code §29B-I-4(a)(5). 

ARGUMENT 

I. 	 A content-based analysis is not required to determine whether the documents at issue 
are subject to disclosure under the Antitrust Act's "investigative exemption" set forth 
at W. Va. Code §47-18-7(d). 

SWV A depends entirely on AP v. Canterbury, 224 W. Va. 708, 688 S.E.2d 317 (2009), to 

support its argument that a content-based analysis is required to determine whether the 

"investigative exemption" set forth at W. Va. Code §47-18-7(d) protects the documents at issue in 

this case from disclosure under the West Virginia Freedom of Information Act ("FOIA"). 



However, SWV A's reliance on the 2009 Canterbury case is completely erroneous and without 

merit for at least four reasons: 1) the definition of "public record" at issue in the Canterbury case 

was significantly amended in 2015 to allow for a context-based analysis in determining whether 

documents are public records; 2) the legal question in Canterbury was whether the documents at 

issue were public records, which is distinct from the pending legal question, which is whether the 

documents at issue are protected from disclosure under FOIA by a statutory exemption; and 3) this 

Court has utilized a context-based analysis to assess whether exemptions from disclosure under 

FOIA apply; and 4) the plain language of the "investigative exemption" makes clear that a context

based analysis is proper in this case. 

Before demonstrating that a content-based analysis is not required in this case, a brief review 

of the relevant facts and holdings from the Canterbury case is instructive. The main issue in the 

Canterbury case was whether the documents at issue (email communications from Justice Elliot E. 

Maynard to Donald L. Blankenship) I were "public records" that could be subject to disclosure 

under FOIA. See Canterbury, 224 W. Va. at 714. The Canterbury case therefore involved a 

preliminary issue of what types of documents qualify as "public records" under the definition set 

forth in W. Va. Code §29B-1-2(4) (2009). Id. In 2009 at the time of Canterbury, the definition of 

"public record" under FOIA was "any writing containing information relating to the conduct of the 

public's business, prepared, owned and retained by a public body." W. Va. Code §29B-1-2(4) 

(2009). 

Based upon this definition, the Court indicated that it agreed with a majority of other states 

1 At issue were thirteen (13) emails, twelve (12) of which "simply provided URL links to privately
operated internet websites that carried news articles Justice Maynard believed Mr. Blankenship would be 
interested in reading. All twelve of the news articles were written by private entities and were already in 
the public domain." Canterbury, 224 W. Va. at 724. "The thirteenth email did nothing more than provide 
Mr. Blankenship with the agenda for a meeting being held by a private organization." See id. 
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that a solely content-based analysis is the preferred approach to determine whether a document is a 

public record under the FOIA statute. Canterbury, 224 W. Va. at 726. The Canterbury decision 

stated that the members of the Court "are not at liberty to rewrite FOIA's definition of a public 

record to include a context-driven analysis." Rather, this Court suggested that the Legislature could 

add language regarding context-driven analysis to the definition of "public record," but had not 

done so at the time of the decision. Id. As a result, the Court held that the thirteen emails at issue 

were not public records because they did not relate "in any manner to either the conduct of the 

public business, or to the official duties, responsibilities or obligations of the particular public body, 

which was in this instance, Justice Maynard." Id. at 724. 

The holdings in this case however, are not applicable to the instant appeal for the following 

reasons. First, in 2015, the Legislature heeded the advice of the Canterbury Court, and passed 

House Bill 2636 (2015), which substantively amended the definition of "public record" under 

FOIA. Since June 12, 2015, when House Bill 2636 became effective, the definition of a "public 

record" under W. Va. Code §29B-I-2(4i "includes any writing containing information prepared or 

received by a public body, the content or context of which. judged either by content or contexl, 

relates to the conduct of the public's business." (emphasis added) 

SWVA's reliance on a case in which the primary holding has been substantially altered by a 

subsequent legislative enactment does little to enlighten the Court about the issues in this case. 

Currently and at the time SWV A filed the FOIA request at issue on September 2, 2015, state law 

provides that a content or context-based analysis may be utilized to determine whether a document 

is a public record for the purposes of FOIA. Therefore, a content-based analysis is no longer 

2 This is the 2015 citation to the definition of "public record." The Legislature in 2016 added another 
separate and unrelated definition to the FOIA law, which changed the section number for the definition of 
public record to W. Va. Code §29B-I-2(5). 
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required in making detenninations about whether documents are "public records" under FOIA. 

Second, SWV A further misguides the Court by applying the principles of Canterbury 

(which deal with detennining whether documents are public records) to this case, which seeks to 

deternline whether a specific statutory exemption under FOIA (the "investigative exemption") 

applies to documents at issue. The detennination of whether a document is a "public record" under 

FOIA is a separate and distinct legal analysis from the assessment of whether an exemption under 

FOIA applies to public records. 

In fact, if the legal question set forth in Canterbury is taken to its logical outcome and 

applied to the instant matter, the result would not support SWV A's position that at least some of the 

documents are even public records subject to disclosure under FOIA. Using Canterbury as a guide, 

the question becomes whether the documents at issue, particularly the bid documents sought by 

SWVA, are public records under FOIA as detennined by a content-based analysis of the documents. 

The bid documents at issue would not meet the defmition of "public records" because their contents 

relate to the conduct of Pall ottine's and st. Mary's business and private property, not the "public's 

business" as required under the definition. 

Specifically, the bid documents are documents created by private hospitals and health 

systems related to their private business interests, namely the sale of St. Mary's membership interest 

to another hospital. The bid documents include facts and infonnation about the private institutions, 

proposed efficiencies and plans for consolidation, as well as financing infonnation related to the 

sale of St. Mary's. Similar to the emails in Canterbury, the contents of the bid documents do not 

relate to either the "conduct of the public's business," or to the official duties, responsibilities, or 

obligations ofany public body, including the Attorney General. 

Third, even the Canterbury opinion distinguishes detennining whether documents are a 
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public record under FOIA from analyzing whether a FOIA exemption applies to documents. In 

footnote 18, this Court stated that "[n]evertheless, our cases do permit a 'context-driven' analysis 

for writings that are, in fact, public records, but which are specifically exempted from disclosure by 

FOrA." Canterbury, 224 W. Va. at 725 n.l 8 (internal citations omitted). 

SWV A does identify this footnote in its Brief, but quickly dismisses it stating that "the 

Court intended to limit this suggestion to section 29B-1 -4(a)(2)'s exemption of 'personal 

information,' which expressly includes a contextual balancing requirement. .. " See, Respondent's 

Brief at p. 22. While it is true that the cases cited in the footnote involve the exemption set forth at 

W. Va. Code §29B-1 -4(a)(2) (the "personal information" exemption), the Court does not explicitly 

limit when a context-driven analysis may be employed in analyzing a statutory exemption under 

FOrA. 

Fourth, as with the "personal information" exemption, the plain language of the 

"investigative exemption" at issue reveals that a context-based analysis is the most appropriate 

standard to utilize. This Court has long held that" '[w]here the language of a statute is clear and 

without ambiguity the plain meaning is to be accepted without resorting to the rules of 

interpretation.' " Huffman v. Goals Coal Co., 223 W.Va. 724, 729, 679 S.E.2d 323, 328 (2009) 

(quoting Syl. pt. 2, State v. Elder, 152 W. Va. 571, 571,165 S.E.2d 108, 109 (1968». Conversely, 

"[a] statute that is ambiguous must be construed before it can be applied." Syl. pt. 1, Farley v. 

Buckalew, 186 W.Va. 693, 694,414 S.E.2d 454, 455 (1992). Additionally, "the words ofa statute 

are to be given their ordinary and familiar significance and meaning[.]" Amick v. C & T Dev. Co., 

Inc., 187 W.Va. 115, 118,416 S.E.2d 73, 76 (1992). "It is not for this Court arbitrarily to read into 

[a statute] that which it does not say. Just as courts are not to eliminate through judicial 

interpretation words that were purposely included, we are obliged not to add to statutes something 
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the Legislature purposely omitted." Banker v. Banker, 196 W. Va. 535,546-47,474 S.E.2d 465, 

476-77 (1996). 

W. Va. Code §47-18-7(d) states that "[t]he attorney general shall not make public ... the 

facts disclosed in the investigation .... " (emphasis added) The Legislature's choice of the word 

"disclosed" and the plain language meaning requires use of a context-driven analysis to determine 

what is protected from public disclosure. All of the documents and information provided to and 

received by the Attorney General during the course of the investigation constitute "the facts 

disclosed in the investigation," regardless of whether those facts were ultimately the ones 

considered as being relevant to any resolution. If a document has been disclosed pursuant to an 

investigation under the State antitrust laws, from a contextual standpoint, it falls within the scope of 

the exemption. 

The Legislature could have signaled a more content-based analysis under W. Va. Code §47

18-7( d) if it had chosen other words, such as "related to the investigation" or "relied upon in the 

investigation." However the Legislature selected the broader and contextual word "disclosed," 

which makes clear that a context-based analysis is proper in this case. This conclusion is entirely 

consistent with the fact that a great many of the documents normally disclosed under an antitrust 

investigation involve the private business data of those being investigated, and not the "conduct of 

the public's business." 

All the documents at issue in this case were provided to the Attorney General at his request, 

as part of his antitrust investigation, with the understanding that the documents would be protected 

from public disclosure by the Attorney General under W. Va. Code §47-18-7(d); therefore, using a 

contextual analysis in accordance with the plain language of W. Va. Code §47-18-7(d), all the 

documents are exempt from disclosure under FOIA pursuant to W. Va. Code §29B-I-4(a)(5). 
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Accordingly, SWV A's assertion that a content-based analysis is required in this case is incorrect. 

Rather, a context-based analysis is more appropriate in evaluating whether documents at issue fall 

within the "investigative exemption." 

II. 	 The Attorney General is required by law to file the Assurance of Voluntary 
Compliance ("AVC") in Circuit Court. 

SWV A argues that the Attorney General's reliance upon the "investigative exemption" 

contained at W. Va. Code §47-18-7(d) is undennined by his action of filing the AVC in "open 

court." According to SWV A, this action belies the notion that the Legislature's use of the word 

"shall" in the "investigative exemption" provides the Attorney General with no discretion to 

disclose infonnation. See, Respondent's Brief, p. 25. What SWV A fails to acknowledge is that 

another section of the Antitrust Act, W. Va. Code §47-18-22, which governs assurances of 

voluntary compliance generally, requires that "[a]ny such assurance shall be in writing and be filed 

with the circuit court in which the alleged violator resides, has his principal place of business, or is 

doing business." 

While the "investigative exemption" mandates that the Attorney General not make public 

the names of the parties to the investigation or any facts disclosed in the investigation, the Attorney 

General is also required by law to file the A VC in the Circuit Court of Cabell County. Therefore, 

the Attorney General's act of filing the A VC in court does not indicate any discretionary action by 

the Attorney General that waives the effectiveness of the "investigative exemption," or his lack of 

commitment to maintaining the confidentiality of the facts disclosed in the investigation. Rather, 

the Attorney General is simply complying with all parts ofthe law to the greatest extent possible. 

Effectively, W. Va. Code §47-18-7(d) and W. Va. Code §47-18-22 must be read in pari 

materia, meaning statutes that relate to the same subject matter should be read, construed, and 

applied together so that the intent of the statute can be gathered from the whole of the enactments. A 
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statute is enacted as a whole, and each part should be considered in cOImection with every other part 

to produce a hannonious whole. Durham v. Jenkins, 229 W. Va. 660, 673, 735 S.E.2d 266, 270 

(2012); State ex reI. Smith v. W. Va. Crime Victims Compo Fund, 232 W.Va. 728, 733-34, 753 

S.E.2d 886, 891-92 (2013). Under these principles, the mandatory requirement ofW. Va. Code §47

18-22 to file an assurance of voluntary compliance in court must not be read as overriding the 

entirety of the mandatory "investigative exemption" in W. Va. Code §47-18-7(d). Read 

harmoniously, the former is merely a limited exception to the latter, thus allowing both statutes to 

retain vitality and function. 

The Attorney General's compliance with the law by filing the A VC in the Circuit Court of 

Cabell County in no way diminishes the mandatory nature of the word "shall" in the "investigative 

exemption" as SWV A suggests. If anything, it fully supports the actions taken by the Attorney 

General in respect to the FOIA request, since the A VC became the public-facing document of his 

antitrust investigation. All other "facts disclosed in the investigation" remain shuttered under W. Va. 

Code §47-1S-7(d). 

III. 	 The West Virginia Cooperative Agreement Law, W. Va. Code §16-29B-28 (2016) 
("WVCAL"), did not rernove the proposed transaction frorn all State and Federal 
antitrust laws. 

SWV A argues that the WVCAL provides Federal and State antitrust immunity to St. 

Mary's and Cabell Huntington Hospital, Inc. ("Cabell Huntington"). As such, these hospitals are 

no longer subject to reach of such laws, and presumably, no longer able to claim the 

"investigative exemption" in W. Va. Code §47-18-7(d). Contrary to the SWV A's argument, 

West Virginia and Federal antitrust laws still exist in the instant matter and were not repealed by 

the WVCAL.3 Rather, the WVCAL enunciated a new State policy affecting certain cooperative 

3 This law is also referenced at times by bill number, Senate Bill 597 (2016). 
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agreements between an academic medical center and one or more other hospitals. If such an 

agreement can be shown to offer significant benefits to the public that outweigh the 

disadvantages likely to result from a possible reduction in competition, then the agreement will 

be considered exempt from action under both Federal and State antitrust laws. See W. Va. Code 

§ 16-29B-26; § 16-29B-28(f)(6)(A). 

Notably, the WVCAL antitrust exemption cannot be obtained without the involvement of 

the West Virginia Attorney General. The cooperative agreement application must be filed with 

him, and the Authority must consult with the Attorney General about the proposed agreement. 

Most importantly, the written approval of the Authority and the written concurrence of the 

Attorney General are both required for approval of the exemption. W. Va. Code §16-29B

28(f)(3) (2016). Should the Attorney General ultimately elect to withhold his written 

concurrence of a cooperative agreement, there is no antitrust exemption and the full panoply of 

powers under W. Va. Code §47-18-1, et seq. remain available for enforcement. 

Cabell Huntington and St. Mary's received approval as an exempt cooperative agreement 

from the West Virginia Health Care Authority and the Attorney General on June 22, 2016. After 

obtaining approval, however, W. Va. Code §16-29B-28(g) (2016) requires ongoing, active state 

supervision of a cooperative agreement. It is even possible under W. Va. Code §16-29B

28(g)( 1 )(F) (2016) for the cooperative agreement approval to be revoked, thereby eliminating 

antitrust immunity, and exposing the hospitals to the enforcement actions of the Attorney 

General under the State antitrust laws. Likewise, with respect to the AVC, W. Va. Code §47-18

22 permits "[m]atters thus closed may at any time be reopened by the attorney general for further 

proceedings in the public interest." This openly contemplates that the AVC could be withdrawn 

or modified, or the antitrust case could be otherwise reopened for action by the Attorney 
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General. 

Clearly, SWV A's claim that St. Mary's and Cabell Huntington are no longer subject to 

the reach of Federal and State antitrust laws is patently false. Rather, the WVCAL must be 

viewed as just another enforcement tool within the continuum of antitrust actions that can be 

undertaken by Federal and State authorities. The antitrust laws still very much exist, and their 

authority may be brought to bear against the hospitals when the public interest so demands it. 

The WVCAL provides immunity only so long as the commitments of the cooperative agreement 

and the AVC are upheld. 

Most importantly, the WVCAL most certainly does not remove or negate the protections 

under the "investigative exemption" pursuant to W. Va. Code §47-18-7(d) conferred upon the 

previous antitrust investigation of Petitioners and Cabell Huntington that was completed in 2015 

prior to the enactment of the WVCAL on March 12, 2016. For that and all other antitrust 

investigations, W. Va. Code §47-18-7(d) still applies, and therefore the Attorney General must 

not publicly disseminate "facts disclosed in the investigation." 

IV. Petitioners' trade secrets were not adequately addressed by the Court. 

Despite the Circuit Court's ruling that it disregarded the "trade secrets exemption" as a 

matter of law, Petitioners acknowledge that the Court ordered the disclosure of 87 documents, 

subject to redaction of any trade secret information pursuant to W. Va. Code §29B-1-4(a)(l). See 

APP 000466 (Order Regarding Production of Documents). The Circuit Court also ordered the 

Attorney General to prepare a Vaughn Index identifying any trade secret redactions, the nature of 

the redacted information, and the connection to the claimed exemption. Admittedly, this language 

offered at least some recognition of Petitioners' interests. However, this language was included by 

the Court with little guidance as to how it must be applied. Petitioners' trade secrets should have 
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instead been more carefully considered by the Circuit Court and integrated into its final adjudication 

of the FOIA issues, rather than left as a post-judgment "housekeeping" item to be carried out by the 

Attorney General. This was never done by the Circuit Court because Petitioners were denied 

intervention into the matter, and hence, they were never able to fully protect their own unique 

interests. The Attorney General, through no fault of his own, does not have an in-depth level of 

understanding of S1. Mary's and Pallottine's trade secrets, and therefore cannot adequately protect 

Petitioners' interests after the fact. 

v. 	 Cabell Huntington's withdrawal of its Motion to Intervene is not determinative that 
the Attorney General adequately represents Petitioners' interests. 

While Cabell Huntington did withdraw its Motion to Intervene in this matter and state that 

the Attorney General effectively represents its interests, this action has no impact on Petitioners' 

position in this case. Cabell Huntington and St. Mary's are still two separate operating and 

competing hospitals until the proposed transaction is consummated. While Cabell Huntington may 

not be concerned that the trade secrets it provided to the Attorney General may be publicly 

disclosed under the Circuit Court's order, S1. Mary's and Pall ottine are extremely concerned about 

protecting their independent trade secrets, particularly the bid documents. Cabell Huntington had no 

bid documents other than its own. Petitioners are in the unique position because they will have to 

rebid S1. Mary's if the transaction is ultimately not consummated. In that instance, disclosure of 

Petitioners' trade secrets, especially the bid documents, would be extremely detrimental, as 

discussed in further detail in Petitioners initial Brief. As such, Cabell Huntington's statement that 

the Attorney General adequately represented its interests has no impact and is of no consequence to 

Petitioners' assertion that the Attorney General does not adequately represent their interests. 

CONCLUSION 

WHEREFORE, for the reasons stated herein and ill Petitioners' Brief, Petitioners 
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respectfully request that this Court reverse the Circuit Court's Order Denying Motion to Intervene, 

Order Regarding Production of Documents, and Order Regarding Dissemination of the Vaughn 

Index, and grant Petitioners such further legal and equitable relief as the Court may find just and 

appropriate. 

Respectfully submitted, 

ST. MARY'S MEDICAL CENTER, INC. 

PALLOTTINE HEALTH SERVICES, INC. 

(WVSB #3733) 
IG (WVSB # 12487) 
PLLC 

Counsel for St. Mary's Medical Center, Inc. 
and Pal/ottine Health Services. Inc. 
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