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PETITIONERS' BRIEF IN SUPPORT OF NOTICE OF APPEAL 

NOW COME Petitioners, S1. Mary's Medical Center, Inc. ("St. Mary's") and Pallottine 

Health Services, Inc. ("Pallottine"), by counsel, James W. Thomas and Rachel D. Ludwig of 

Jackson Kelly, PLLC, who submit this Briefin Support ofNotice of Appeal pursuant to Rule 1O(b) 

of the W. Va. R. App. P. and the Scheduling Order issued by the Court. 

ASSIGNMENTS OF ERROR 

1. The Circuit Court erred in finding that "the existing parties to this action adequately 

represent the interests of both the Intervenors ...", and in denying intervention of right by St. Mary's 

and Pall ottine. 

2. The Circuit Court erred in finding that intervention by Petitioners "can do little more 

than repeat or obscure the Freedom of Infonnation Act arguments fully presented by both sides." 

3. The Circuit Court erred by disregarding the FOIA ''trade secrets exemption" 

contained at W. Va. Code § 29B-1-4(a)(1) as a matter oflaw, and failing to apply that exemption to 

the certain of the requested documents. 

4. The Circuit Court erred in finding the "investigative exemption" contained at W. Va. 

Code § 47-18-7(d) was eliminated with respect to the documents at issue due to enactment of Senate 

Bill 597 (2016), and that it otherwise did not exempt the requested documents from public 

disclosure. 

5. The Circuit Court erred in finding that the Federal confidentiality protections raised 

by the Federal Trade Commission ("FTC") are not valid exemptions under W. Va. Code § 29B-1

4(a)(5). 

6. The Circuit Court erred in finding that the Vaughn Index should be made public 

under FOIA, since such disclosure could violate the "trade secrets exemption" contained at W. Va. 



Code § 29B-1-4(a)(1) and the "investigative exemption" at W. Va. Code § 47-18-7(d). 

STATEMENT OF THE CASE 

Petitioners challenge three orders issued on October 28,2016, in the same civil action by 

the Honorable Tod J. Kaufman in the Circuit Court of Kanawha County: (1) the Order Denying 

Motion to Intervene; (2) the Order Regarding Production of Documents; and (3) the Order 

Regarding Dissemination of the Vaughn Index. See APP 000460 (Order Denying Motion to 

Intervene); APP 000466 (Order Regarding Production of Documents); APP 000462 (Order 

Regarding Dissemination a/the Vaughn Index).' 

The underlying civil action originated from Steel of West Virginia, Inc.'s ("SWVA's") 

West Virginia Freedom of Information Act ("FOIA") request to West Virginia Attorney General 

Patrick Morrisey ("Attorney General") on September 2, 2015. SWVA's FOIA request sought 

access to the Attorney General's investigatory file undertaken pursuant to the West Virginia 

antitrust laws2 relating to the proposed combination of Cabell Huntington Hospital, Inc. ("Cabell 

Huntington") and St. Mary's. 

After Petitioners completed a bid process for the acquisition of St. Mary's, on November 

7, 2014, Pall ottine, St. Mary's, and Cabell Huntington executed an agreement whereby Cabell 

Huntington would become the sole member and corporate parent of St. Mary's, thereby 

supplanting Pallottine in that role. However, before the combination could be consummated, the 

proposed transaction required a number of agency regulatory reviews and approvals. Currently, 

all regulatory reviews and approvals are complete, except for the transaction's Certificate of 

Need ("CON"), which remains under appeal by SWV A in the Circuit Court of Kanawha 

I Appendix pages are designated as "APP 000001 through APP 000491." 
2 The West Virginia antitrust laws are codified at W. Va. Code § 47-18-1 el seq. 
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County.3 As a result, the proposed transaction has not closed, and St. Mary's and Cabell remain 

competing and separately-owned hospitals at this time. 

In November of2014, both the FTC and the West Virginia Attorney General commenced 

separate investigations of the proposed transaction. The FTC reviewed the proposed transaction 

under the Federal antitrust laws; the Attorney General reviewed the proposed transaction under 

the West Virginia antitrust laws. 

As part of these independent investigations, the hospitals were required to submit a large 

volume of commercial and financial documents containing detailed business information to both 

the FTC and the Attorney General. Some of the documents were submitted by 8t. Mary's, 

Pallottine, and Cabell Huntington directly to the FTC. Some were submitted directly to the 

Attorney General. In addition, the FTC shared some of the documents it had received from the 

hospitals with the Attorney General. 

These submitted documents contain proprietary, confidential, and competitively sensitive 

information about the operations of both 81. Mary's and Cabell Huntington, their financial status, 

their negotiated pricing with third party payers, their wage rates for employees, and their 

strategic plans both before and after the proposed combination of the hospitals. Upon 

3 The appeal of the CON is styled as Civil Action No. 16-AA-I00. SWVA contends that certain 
documents at issue in this proceeding, particularly Documents 7-14 and 19-24 (the bid documents) are 
necessary for SWVA's appeal of the CON. Despite SWVA's numerous attempts to obtain the bid 
documents in the CON proceeding, the West Virginia Health Care Authority ("Authority") denied SWV A 
access to the bid documents on the basis that they are irrelevant to the CON proceeding. SWV A even 
went so far as to submit a Petition for Writ of Mandamus to this Court to compel the Authority to issue a 
subpoena at SWV A's request for the bid documents. See State of West Virginia ex rei. Steel of West 
Virginia, Inc. v. West Virginia Health Care Authority and Cabell Huntington Hospital, Inc., No. 15-1163. 
This Court refused the Petition for Writ of Mandamus on December 17. 2015. Further, it is important for 
this Court to understand that thousands of pages of documents were provided to SWV A by Cabell 
Huntington and Petitioners during the course of discovery in the CON proceeding. Due to the 
competitively sensitive nature of the documents, SWV A agreed to and entered into protective orders for 
these documents. Additionally, portions of the CON hearing were held in camera so as to protect the 
confidentiality of the competitively sensitive il1fonnation with the agreement ofSWVA. 
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information and belief, some or all of these documents are in the possession of the Attorney 

General as a result ofhis investigation. 

The information in these documents is so competitively sensitive that St. Mary's and 

Cabell Huntington are prohibited under the State and Federal antitrust laws from sharing the 

infonnation contained therein with each other. To share such information could be construed as a 

conspiracy to restrain trade in violation of W. Va. Code § 47-18-3 or 15 U.S.C. § 1. To date, 

each hospital has kept these documents confidential from the other hospital to ensure that the 

ongoing competition between them is not illegally undennined.4 

St. Mary's and Cabell provided these documents to the FTC and the Attorney General 

with the explicit understanding that, while they were necessary for the investigations being 

undertaken, the documents would not be publicly disclosed. Federal law imposes a number of 

legal mandates upon the FTC to maintain the confidentiality of these documents, including the 

Federal Trade Commission Act, 15 U.s.C. § 41 et seq., and the Hart-Scott-Rodino provisions of 

the Clayton Act, 15 U.S.C. § 18a(h). See APP 000354 (FTC's 10111/2016 Letter). 

Likewise, the Attorney General is subject to confidentiality requirements under the West 

Virginia antitrust laws. The confidentiality requirements ofW. Va. Code § 47-18-7(d) make both 

the identity of the person being investigated, and "[t]he facts disclosed in the investigation" not 

subject to public disclosure. W. Va. Code § 47-18-7(d) does not apply to "some facts" or "certain 

facts," but to "the facts." This statutory language incorporates everything contained in the 

documents disclosed by the hospitals to the Attorney General during his investigation. 

4 During the CON proceedings before the Authority, the protective orders entered into by Cabell 
Huntington and SWV A maintained the confidentiality of many competitively sensitive documents. In 
addition, the Authority's in camera proceedings allowed the competitively sensitive information of each 
hospital to be kept confidential from the other hospital, as .well as from any other competitors of either 
hospital. 
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Based upon this statute, the Attorney General affinned to St. Mary's and Cabell 

Huntington in a letter of agreement dated November 25, 2014, that all of the documents being 

provided directly by St. Mary's and Cabell Huntington to the Attorney General, and indirectly to 

the Attorney General through the FTC, would be held and maintained in a confidential manner 

for purposes of the West Virginia antitrust investigation pursuant to W. Va. Code § 47-18-7. See 

APP 000332 (Exhibit A of Petitioners' Motion to Intervene). 

In response to SWVA's FOIA request, the Attorney General produced certain documents 

not protected by any FOIA exemptions. However, the Attorney General denied SWV A access to 

other documents on the grounds that they were exempt from disclosure pursuant to W. Va. Code 

§§ 29B-1-4(a)(5) and (a)(8). The Attorney General's reliance on W. Va. Code § 29B-I-4(a)(5) 

was clearly based in large part upon the provisions of W. Va. Code § 47 -18-7( d) cited above. 

Dissatisfied with this response, SWV A instituted a civil action against the Attorney 

General on December 15, 2015, seeking disclosure of the requested records under FOIA. See 

APP 000001 (Civil Case Infonnation Statement and Complaint). The Attorney General 

responded to SWVA's complaint in an answer, stating that the documents not disclosed 

previously were exempt from disclosure in accordance with the FOIA statute. See APP 000123 

(Civil Case Infonnation Statement and Answer). There were no other named parties to this civil 

action. 

On July 13, 2016, the Circuit Court held a status conference to address the proper method 

to proceed with the subject case, wherein the SWV A requested that the Attorney General be 

ordered to produce a Vaughn Index. See APP 000137 (7/13/2016 Complete Transcript). The 

Attorney General objected to preparing a Vaughn Index because facts of the Attorney General's 

investigation into the proposed combination of the hospitals would be disclosed in violation of 

5 




W. Va. Code § 47-18-7(d). See APP 000137 (7/13/2016 Complete Transcript). The Circuit 

Court agreed with SWVA and ordered the Attorney General to prepare a Vaughn Index of the 

documents claimed to be exempt from disclosure under FOIA ("Exempt Documents"), to be 

filed with the Court under seal. See APP 000174 (Order Regarding Production of Vaughn Index). 

Subsequently, a hearing was held on September 19, 2016, to address the issue of 

production of the Vaughn Index to SWVA. See APP 000183 (9119/2016 Complete Transcript). 

The Circuit Court ordered the Attorney General to produce the Vaughn Index to SWV A. See 

APP 000217 (Order Regarding Production of Vaughn Index to Plaintiff and Notice of Hearing). 

Shortly thereafter, SWV A submitted a memorandum of law regarding the Attorney General's 

Vaughn Index. See APP 000194 (SWVA's Memorandum of Law Regarding Attorney General's 

Vaughn Index). The Attorney General submitted a response to SWVA's memorandum on 

October 3,2016. See APP 000209 (Attorney General's Response to SWVA's Memorandum of 

Law). The Court held a hearing on October 4, 2016, to address issues related to the Attorney 

General's Vaughn Index. See APP 000219 (10/412016 Complete Transcript). The next day, the 

Circuit Court ordered the production of all 349 Exempt Documents identified in the Vaughn 

Index to the Circuit Court for in camera review by October 7, 2016, at noon. See APP 000281 

(Order Regarding Production ofDocuments and Notice of Hearing). 

Once documents were ordered to be produced for in camera review, non-parties the FIC, 

St. Mary's, and Cabell Huntington all submitted filings with the Circuit Court expressing 

concern about the possible public release of the Exempt Documents. APP 000354 (FTC's 

1011112016 Letter); APP 000286 (St. Mary's 10/7/2016 Letter); SUPP APP 0001 (Cabell 

Huntington's 10/4/2016 Letter) 5 • In its letter, St. Mary's expressed its concern that the 

S Petitioners have concurrently filed a Motion for Leave to File Supplemental Appendix containing a 
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documents at issue contained proprietary, confidential, and competitively sensitive infonnation, 

the public release of which would give its users a competitive advantage over S1. Mary's. See 

APP 000286 (S1. Mary's 10/7/2016 Letter). On October 7, 201 6, as the Court began receiving 

all of these letters, the Court held an emergency hearing to discuss the issues raised by the FTC 

in its letter. See APP 000283 (Order Setting Hearing on 10/7/2016); APP 000297 (10/7/2016 

Complete Transcript). 

On October II, 2016, St. Mary's and Pallottine filed a Motion to Intervene. See APP 

000324 (Petitioners' Motion to Intervene). Highmark West Virginia, Inc. ("Highmark") also 

filed a separate Motion to Intervene. See APP 000315 (Highmark's Motion to Intervene).6 In an 

effort to cooperate and expedite the intervention process, S1. Mary's, Pallottine, and Highmark 

obtained the agreement of the Attorney General and SWV A to a proposed order granting both 

Motions to Intervene. See SUPP APP 0004 (Proposed Order Granting Motions to Intervene). 

This proposed agreed order was presented to the Circuit Court on October 19, 2016. See APP 

0003 (Letter to Judge Kaufinan submitting Proposed Order). Despite the parties' agreement to 

grant the Motions to Intervene, the Circuit Court issued an Order Denying Motion to Inten'ene 

on October 28,2016, which prohibited St. Mary's, Pall ottine, and Highmark from intervening in 

the case. See APP 000460 (OdeI' Denying Motion to Intervene). 

Further, with respect to the substantive issues, upon the Court's request, the Attorney 

General and SWV A submitted Memorandums of Law regarding the Asserted Exemptions 

respectively on October 18, 2016 and October 20, 2016. See APP 000386 (Memorandum of 

limited number of documents filed below with Judge Kaufman and the parties, but not contained in the 
Circuit Clerk's official record. Supplemental Appendix pages are designated as "SUPP APP 0001 through 
SUPP APP 0008." 
6 Cabell Huntington filed a Motion to Intervene but promptly withdrew the Motion. See APP 000345 
(Cabell Huntington's Motion to Intervene); APP 000383 (Notice of Withdrawal of Motion to Intervene). 
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Law Regarding Asserted Exemptions); APP 000397 (Memorandum of Law on Behalf of 

SWVA). On October 28,2016, the Circuit Court issued an Order Regarding Production of 

Documents, which directed the production of 85 documents under FOIA, subject to redaction of 

any trade secret infonnation pursuant to W. Va. Code § 29B-I-4(a)(1), and ordered the Attorney 

General to prepare a Vaughn Index identifying and describing said redactions. See APP 000466 

(Order Regarding Production ofDocuments). 

That same day the Circuit Court issued an Order Regarding Dissemination ofthe Vaughn 

Index, which required the Vaughn Index to be unsealed and made public. See APP 000462 

(Order Regarding Dissemination of the Vaughn Index). The Circuit Court, sua sponte, stayed 

both Orders to allow appellate review. These two Orders were promulgated by the Circuit Court 

on the same day that the Motions to Intervene on behalf of Petitioners and Highmark were also 

denied by the Circuit Court. 

Petitioners filed a Notice of Appeal on the Order Denying Motion to Intervene and a 

Motion for Stay of the Order Regarding Production of Documents and Order Regarding 

Dissemination ofthe Vaughn Index on November 2, 2016. The same day, the Attorney General 

also filed an emergency Motion for Stay of the Order Regarding Production ofDocuments and 

Order Regarding Dissemination ofthe Vaughn Index.? On November 2,2016, this Court issued 

an Order Granting Stay of the two Orders pending its review on appeal. 

Thereafter, Petitioners filed a protective Notice of Appeal of the Order Regarding 

Production of Documents and Order Regarding Dissemination of the Vaughn Index. On 

December I, 2016, this Court consolidated Petitioners' Notices of Appeal and set a briefing 

7 See Patrick Monisey v. Steel of West Virginia, Pre-Petition No. 16-033. On November 28, 2016, the 
Attorney General filed a Notice of Appeal of the Order Regarding Production of Documents and the 
Order Regarding Dissemination of the Vaughn Index. Appeal No. 16-1104. In a separate motion, 
Petitioners request that this Court consolidate Petitioners' appeals with the Attorney General's appeal. 
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schedule, for which this brief is submitted.8 

SUMMARY OF ARGUMENT 

The Circuit Court's Orders must be reversed because: (1) the Petitioners should have 

been granted intervention as of right in the matter below, but were instead denied the opportunity 

to participate in the Circuit Court FOIA proceedings; and (2) the Circuit Court's conclusion to 

order the public disclosure 85 documents and the Vaughn Index was in error and contrary to our 

State's FOIA, and to State and Federal antitrust laws. 

Petitioners were entitled to intervention of right in the FOIA proceeding because no other 

existing party could have adequately protected their interests in their trade secrets. These trade 

secrets, which had been disclosed to the Attorney General and the FTC as part of the antitrust 

investigations into the proposed combination of S1. Mary's and Cabell Huntington, were being 

sought by SWVA in its FOIA request. Trade secrets are peculiarly private interests, best 

understood and represented in this case by the Petitioners. The Attorney General was not well 

situated to adequately represent such private interests, but instead was more focused upon certain 

public interests affecting his antitrust investigatory powers. Under these circumstances, it was 

wholly improper for the Circuit Court to deny Petitioners' intervention of right into the FOIA 

matter. 

The West Virginia FOIA exempts from public disclosure both trade secrets under W. Va. 

Code § 29B-1-4(a)(1), and information specifically exempted from disclosure by another statute 

under W. Va. Code § 29B-1-4(a)(5). With regard to the latter exemption, W. Va. Code § 47-18

7(d) prohibits the Attorney General from making public the facts disclosed in a State antitrust 

investigation. Certain Federal laws governing the functioning of the FTC also make confidential 

8 Petitioners are concurrently filing a Motion to Consolidate their appeals with the appeal of the Attorney 
General. 
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information disclosed to that agency in a Federal antitrust investigation. The Circuit Court erred 

by failing to properly recognize and apply these statutory exemptions in the underlying FOIA 

matter, both as to the documents actually being sought, and as to the Vaughn Index prepared in 

connection therewith. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument should be granted in this case, and Petitioners submit that W. Va. R. App. 

P. 20 argument is warranted. This Appeal raises multiple issues of first impression, including: 

(I) whether W. Va. Code § 47-18-7(d), which states that the Attorney General may not make 

public facts disclosed in a State antitrust investigation, is "information specifically exempted 

from disclosure by statute" under W. Va. Code § 29B-1-4(a)(5); and (2) whether exemptions 

from disclosure under Federal laws, including 15 U.S.c. § 18a(h), are recognized under W. Va. 

Code § 29B-I-4(a)(5). 

ARGUMENT 

I. 	 Petitioners should have been granted intervention as of right in the matter below. 

Before considering Petitioners' assignments of error on the merits of the case, this Court 

must first determine whether Petitioners should have been allowed to intervene and participate in 

the underlying proceeding. The Circuit Court erred in denying intervention by Petitioners because 

St. Mary's and Pallottine's interests were not adequately represented by existing parties and the 

Circuit Court's consideration of repetition, confusion, or complication ofarguments is irrelevant and 

improper in determining whether a party is entitled to intervention of right. 

A. 	 The existing parties to the action did not adequately represent Petitioners' 
interests. 

In its 	Order Denying Motion to Inten1ene, the Circuit Court correctly recited the 
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intervention requirements under Rule 24(a) of the W. Va. Rules of Civil Procedure: 

anyone shall be permitted to intervene in an action: (1) when a 
statute of this State confers an unconditional right to intervene; or 
(2) when the applicant claims an interest relating to the property or 
transaction which is the subject of the action and the applicant is so 
situated that the disposition of the action may as a practical matter 
impair or impede the applicant's ability to protect that interest, 
unless the applicant's interest is adequately represented by existing 
parties. 

However, the Circuit Court erred in its application of these principles because, contrary to the 

Court's finding, St. Mary's and Pallottine's interests were not adequately represented by existing 

parties, including the Attorney General. This was not a proper basis to deny intervention of right 

to Petitioners herein. 

As a preliminary matter, it is important to note that neither of the existing parties (SWV A 

nor the Attorney General) contested St. Mary's and Pallottine's intervention in the case. In fact, 

SWV A and the Attorney General both signed an agreed proposed order to grant the Motion to 

Intervene. See APP 0004 (Proposed Order Granting Motions to Intervene). This proposed order 

was timely presented to the Circuit Court; however, Judge Kaufman subsequently denied 

Petitioners' Motion to Intervene based on his ruling that the Attorney General adequately 

represented their interests. 

With respect to evaluating whether a party's interests are adequately represented by 

existing parties, this Court stated that " ... the burden showing inadequate representation is 

minimal, and that a liberal view toward allowing intervention should be followed." State ex rei. 

Ball v. Cummings, 208 W. Va. 393,403,540 S.E.2d 917, 927 (1999); see also Stern v. Chemtall, 

217 W. Va. 329,337,617 S.E.2d 876, 884 (2005) ("Doubts regarding the propriety ofpermitting 

intervention should be resolved in favor of allowing it, because this serves the judicial system's 

interest in resolving all related controversies in a single action."). Further, "a proposed intervenor 

11 




need only show that his claimed interest may not be adequately represented; no showing of 

actual inadequacy is required." Ball v. Cummings, 208 W. Va. at 403,540 S.E.2d at 927. 

In detennining the adequacy of representation, courts generally compare the interests 

asserted by the proposed intervenor with the interests of the existing party. ld. Further, the Ball 

case found that "in order to demonstrate inadequate representation under West Virginia Rule of 

Civil Procedure 24(a)(2), a private person seeking to intervene of right in a legal action in which 

a government agency represents the public interest generally must assert some specialized or 

private interest justifying intervention." ld. at 929. 

Petitioners' primary interest in the underlying FOIA action was and is protecting their 

proprietary, confidential, and competitively sensitive business information contained throughout 

the documents produced to the Attorney General in connection with his antitrust investigation of 

the proposed combination of S1. Mary's and Cabell Huntington. Many of documents produced 

by Petitioners to the Attorney General contain trade secrets as that term is defined at W. Va. 

Code § 29B-I-4(a)(l), and are therefore exempt from disclosure under FOIA. 9 The West 

Virginia FOIA defines the term "trade secrets" as follows: 

(1) Trade secrets, as used in this section, which may 
include, but are not limited to, any fonnula, plan pattern, process, 
tool, mechanism, compound, procedure, production data or 
compilation of information which is not patented which is known 
only to certain individuals within a commercial concern who are 
using it to fabricate, produce or compound an article or trade or a 
service or to locate minerals or other substances, having 
commercial value, and which gives its users an opportunity to 
obtain business advantage over competitors; 

Hence, under this definition, any "compilation of information" which is "known only to 

9 Petitioners also assert that the documents they provided to the FTC, which subsequently may have been 
provided by the FTC to the Attorney General during its investigation, also contain trade secrets exempt 
from disclosure under FOIA. 
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certain individuals within a commercial concern" who use it to "produce" a "service ... having 

commercial value, and which gives its users an opportunity to obtain business advantage over 

competitors" constitutes a trade secret. A trade secret can be a secret recipe for fried chicken, but 

it can also be a discounted rate off hospital charges negotiated with an important health insurer. 

The key is that a trade secret is closely held to maintain its competitive advantage; public 

disclosure of the trade secret not only destroys its utility, but could in fact cause harm and switch 

the advantage to competitors. That is why the Legislature saw fit to make trade secrets exempt 

from disclosure under FOIA. 

Trade secrets are therefore primarily private interests, not public interests. A government 

agency (like the Attorney General) is inherently not well-positioned to understand the existence, 

nature, and scope of a private party's particular trade secrets, and to adequately represent those 

interests under FOIA. This conundrum is perhaps best illustrated by the Circuit Court's Finding 

of Fact No. 11 in its Order Regarding Production of Documents. See APP 000466 (Order 

Regarding Production ofDocuments). This Finding of Fact referenced Documents 7-14 and 19

24 containing information about the third parties who made bids for the acquisition of St. 

Mary's. These bids contain not only the identity of the bidders, but also the amount of the bid 

and other important bid specifications. The Circuit Court has unfortunately ordered the public 

disclosure of these confidential bid documents. 

Pall ottine and St. Mary's have maintained the confidentiality of these bids even though 

the bids are now over two years old, because the documents contain extremely competitively 

sensitive infonnation and Petitioners have yet to consummate the transaction to transfer control 

of the hospital. Further, each bid is subject to a non-disclosure agreement signed between the 

bidder and Petitioners in order to protect the competitively sensitive infonnation ofboth parties. 
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Thus, none of the bids have ever been disclosed to any hospital or other competitor, 

including the proposed acquirer, CabelI Huntington. In fact, the bid documents have only ever 

been disclosed to the Attorney General and the FTC in the course of their respective antitrust 

investigations under statutory protections and assurances of confidentiality. As such, the bid 

documents constitute particularly important trade secrets of Petitioners. 

Should the proposed transaction with Cabell Huntington ultimately not be consummated, 

Pallottine will be required to re-bid St. Mary's. Pallottine rightly does not want prospective bidders 

to gain access to the original bids. This type of "competitive intelligence" would undermine 

Pallottine's ability to negotiate the most advantageous possible financial arrangement, almost 

certainly costing Petitioners millions of dollars. Even the identity of the other bidders could be 

important and competitively sensitive, such that the disclosure of even a minimally descriptive 

Vaughn Index alone may cause financial injury. Most importantly, if Pallottine is unable to 

negotiate the most advantageous possible financial arrangement for St. Mary's because of the 

public disclosure of these bids, Pallottine's ongoing charitable mission in the Huntington area 

would ultimately be allotted fewer resources. 

This possibility of such ilTeparable injury fuels Petitioners' interest in protecting their 

trade secrets and confidential information. This is clearly a specialized, private interest, different 

from the public interests represented by the Attorney General, which justifies intervention of 

right under Rule 24(a). The Attorney General, in claiming other non-disclosure exemptions 

under FOIA, particularly under W. Va. Code § 29B-1-4(a)(4), seeks to protect important public 

interests. But those interests are clearly distinct from those of the Petitioners. 

As evidenced in the Order Regarding Production ofDocuments in the underlying FOIA 

proceeding, the Attorney General did not undertake an active role in seeking to maintain the 
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confidentiality of trade secrets. According to Conclusion of Law 34 of that Order, the Vaughn 

Index prepared by the Attorney General and submitted to the Court made no reference to the 

"trade secrets exemption" set forth at W. Va. Code § 29B-I-4(a)(l). See APP 000466 (Order 

Regarding Production ofDocuments). As a result, the Circuit Court disregarded this exemption 

as a matter oflaw. Based upon this information alone, it is clear that Petitioners' primary interest 

ofprotecting their trade secrets was not adequately represented by the Attorney General. 

Even if the Attorney General had asserted the "trade secrets exemption" in the Vaughn 

Index, the Attorney General, through no fault of his own, does not have an in-depth level of 

understanding of St. Mary's and Pallottine's trade secrets, and therefore could not adequately 

protect their interests. Furthermore, despite the Circuit Court's ruling that it disregarded the 

"trade secrets exemption" as a matter of law, later in the same order, the Court ordered the 

disclosure of 85 documents, subject to redaction of any trade secret information pursuant to W. 

Va. Code § 29B-I-4(a)(1). See APP 000466 (Order Regarding Production ofDocuments). The 

Circuit Court also ordered the Attorney General to prepare a Vaughn Index identifying any trade 

secret redactions, the nature of the redacted information, and the connection to the claimed 

exemption. The inclusion of this language offered at least some recognition of Petitioners' 

interests. However, this language was included by the Court almost as an afterthought in the 

Order. Petitioners' trade secrets should have instead been more carefully considered by the 

Circuit Court and integrated into its final adjudication of the FOIA issues, rather than left as a 

post-judgment "housekeeping" item to be carried out by the Attorney General. 

Petitioners certainly have met the. minimal burden of showing inadequate representation 

by existing parties to protect their interests in the FOIA matter, most notably their trade secrets. 

Therefore, St. Mary's and Pallottine's intervention of right under Rule 24(a) is justified. For 
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these reasons, the Circuit Court's Order Denying Motion to Intervene by Petitioners should be 

reversed. 

B. 	 Petitioners' primary argument was not fully presented and argued, therefore 
Petitioners would have done more "than repeat or obscure the Freedom of 
Information Act arguments fully presented by both sides." 

As stated above, the fact that the "trade secrets exemption" under FOIA was not raised by 

the Attorney General demonstrates that Petitioners' intervention would have provided much new 

and useful information to the Court. Petitioners' input would have been valuable and relevant 

under FOIA, especially under W. Va. Code § 29B-I-4(a)(1). It is unclear how Petitioners would 

have obscured anything for the Court, especially since their primary argument was not fully 

presented and argued by any of the existing parties. Yet the Circuit Court denied intervention, at 

least in part, because the Petitioners participation in the FOIA matter "[ c Jan do little more that 

repeat or obscure the Freedom of Information Act arguments fully presented by both sides." See 

APP 000460 (Order Denying Motion to Intervene). 

St. Mary's and Pallottine best understand the existence and scope of their own trade 

secrets and any potential harm that could occur from disclosure of that information. Had St. 

Mary's and Pallottine been permitted to intervene, they could have provided valuable guidance 

to the Court regarding the specific trade secrets in the documents at issue, and the potential harm 

caused by disclosure of those trade secrets. 

Consideration of whether intervention by a party will result in repetition, confusion, or 

complication of arguments is not part of the requirements for intervention of right set forth under 

Rule 24(a) of the W. Va. Rules of Civil Procedure. Reviewing such issues is irrelevant and 

improper in determining whether a party is entitled to intervention of right. St. Mary's and 

Pallottine met the standard for intervention of right in accordance with Rule 24(a). Hence, the 
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circuit court's ruling should be reversed. 

This Court has in the past rejected a similar argument that confusion and complication 

was sufficient to justify denial of intervention. In Ball v. Cummings, 208 W. Va. at 402, 540 

S.E.2d at 925, the Court stated: 

The defendants argue, however, and Judge Cummings found, that 
to add the petitioners, who are also seeking monetary damages, to 
the DEP action would change the burden of proof and complicate 
the issues to be tried. We disagree. The petitioners desire to 
intervene in the DEP action to insure their interest in the timely 
abatement of the discharge of pollutants into the Indian Fork will 
be protected. It appears that the issues of how and when this 
abatement will be affected are central to the resolution of the DEP 
action. Therefore, the petitioners can participate in the resolution 
of these issues. 

Similarly, Petitioners' interest in their trade secrets was central to the complete resolution of the 

underlying FOIA case, and the Circuit Court's denial of their intervention of right based upon 

concerns about repetition and obfuscation was clearly improper. The Circuit Court's Order 

Denying Motion to Intervene must be reversed, and this Court should consider Petitioners' 

assignments of error on the merits as if they were a party to the underlying proceeding. 

n. 	 The Circuit Court's Order requiring the Attorney General produce 85 Exempt 
Documents was clearly wrong because of the incorrect application of mUltiple FOIA 
exemptions. 

A. 	 The Court improperly disregarded the FOIA "trade secrets exemption" 
contained at W. Va. Code § 29B-I-4(a)(1) as a matter of law and failed to 
apply that exemption to certain of the requested documents. 

In its Order Regarding Production of Documents, the Circuit Court found that the 

Attorney General's Vaughn Index makes no reference to the "trade secrets exemption" CW. Va. 

Code § 29B-1-4(a)(1». See APP 000466 (Order Regarding Production ofDocuments). Because 

no such exemption was proffered on the Vaughn Index, the Circuit Court disregarded the "trade 

secrets exemption" as a matter of law. Yet, the Circuit Court's Order also noted that the 
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Attorney General, the FTC, and the parties seeking to intervene cited this "trade secrets 

exemption" as a basis for withholding certain of the subject documents. See APP 000466 (Order 

Regarding Production ofDocuments). 

With respect to the "trade secrets exemption," this Court held that "[t]he party claiming 

that certain infonnation is protected by [the trade secret] exception has the burden of making a 

credible showing that a trade secret, expansively defined, is in jeopardy." AT&T Commc'ns of 

West Virginia, Inc. v. Pub. Servo Comm'n of West Virginia, 188 w. Va. 250,253,423 S.E.2d 

859, 862 (1992) (citing Queen v. West Virginia Univ. Hosps., 179 W. Va. 95,365 S.E.2d 375 

(1987) (burden of proof rests on party claiming exemption); Robinson v. Merritt, 180 W. Va. 26, 

375 S.E.2d 204 (1988) (clear and convincing evidence required». A credible showing requires 

more than conclusory assertions that the documents meet the elements of the "trade secrets 

exemption" and that the documents should be allowed to maintain business confidentiality. See 

Queen v. West Virginia Univ. Hosps., 179 W. Va. 95, 103, 365 S.E.2d 375, 383 (1987). 

Likewise, Petitioners understand that in FOIA matters, the particular applicable exemptions, the 

documents, and infonnation to which they apply must generally be identified to the Circuit 

Court, usually in a Vaughn Index. See Charleston Gazette v. Smithers, 232 W. Va. 449, 470-73, 

752 S.E.2d 603, 624-27 (2013). 

This case is unique though, because the Circuit Court improperly prohibited Petitioners 

from intervening as a party to the proceeding, even though all existing parties agreed to 

Petitioners' intervention. As discussed herein, the Attorney General's failure to identify the 

"trade secrets exemption" on the Vaughn Index serves as dispositive proof that St. Mary's and 

Pall ottine should have been pennitted to intervene to protect their own interests, particularly with 

respect to protecting their trade secrets. 
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In order to keep the requested documents confidential pending the litigation, the Vaughn 

Index in this case was only made available to the Circuit Court and the parties to the proceeding. 

Thus, non-party Petitioners had no access to the Vaughn Index or any specific knowledge of the 

exact documents requested prior to the final orders. Due to the improperly denied intervention of 

right, Petitioners were unable to assist in specifically identifying which documents satisfied the 

"trade secrets exemption" on the Vaughn Index, and were otherwise handicapped in their ability 

to clearly demonstrate the existence of their trade secrets to the Circuit Court. 

However, Petitioners did expressly raise the "trade secrets exemption" and identify 

certain documents to which it applies for the Circuit Court's consideration. Petitioners' letter to 

the Circuit Court dated October 7, 2016, as well as their Motion to Intervene dated October 11, 

2016, clearly set forth St. Mary's and Pallottine's information and belief that the documents 

provided to the Attorney General during the investigation contained trade secrets, and that the 

"trade secrets exemption" applied to at least certain requested documents. 10 See APP 000286 (St. 

Mary's 10/7/2016 Letter); APP 000324 (Petitioners' Motion to Intervene). More precisely, 

Petitioners explicitly identified the bid documents to the Circuit Court in their Motion To 

Intervene as trade secrets pursuant to W. Va. Code § 29B-I-4(a)(1) due to their competitively 

sensitive nature. See APP 000324 (Petitioners' Motion to Intervene). 

Similarly, Petitioners' Motion to Intervene informed the Circuit Court of the 

consequences and potential harm if these trade secrets were released. As set forth above, 

disclosure of the bid documents will allow competitors to obtain a significant business advantage 

over Petitioners (and possibly other bidders). As a result, such disclosure will undermine St. 

10 Further, Petitioners notified the Circuit Court that SWVA previously recognized the sensitive nature of 
this type of information and documents in the CON proceeding, as SWVA voluntarily entered into a 
protective order and agreed to certain parts of the hearing proceedings held in camera. See APP 000286 
(St. Mary's 10/7/2016 Letter); APP 000324 (Petitioners' Motion to Intervene). 
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Mary's and Pallottine's ability to negotiate the most advantageous possible financial 

arrangement in the event a re-bidding process becomes necessary should the proposed 

combination with Cabell Huntington not be consummated. Release of these competitively 

sensitive documents could result in the loss of millions of dollars for St. Mary's and Pall ottine, 

thereby substantially harming Pallottine's ongoing charitable mission in the Huntington area. 

Clearly, had St. Mary's and Pall ottine been permitted to intervene in the case and represent their 

own interests, Petitioners most certainly would have ensured that the Vaughn Index identified the 

documents and information protected by the "trade secrets exemption." 

Given St. Mary's and Pallottine's inability to participate as a party to the proceeding and 

their lack specific knowledge of the documents or access to the Vaughn Index, Petitioners made 

their best effort to assert that the "trade secrets exemption" applies to some of the requested 

documents, most notably the bid documents. Although the Circuit Court disregarded the "trade 

secrets exemption" as a matter of law, the Court undoubtedly recognized the importance of 

protecting trade secrets, as it ordered that the documents to be produced would be subject to 

redaction of any trade secret information by the Attorney General. Despite the Court's attempt 

to protect trade secrets through some post-decisional redaction process, the Circuit Court erred as 

a matter of law in disregarding the "trade secrets exemption" and by failing to apply said 

exemption to the requested documents before issuing its final orders requiring their public 

disclosure. 

B. 	 The Court erred in finding the "investigative exemption" contained at W. Va. 
Code § 47-18-7(d) was eliminated with respect to the documents at issue due to 
enactment of Senate Bill 597 (2016), and that it otherwise did not exempt the 
requested documents from public disclosure. 

The Court, in its Order Regarding Production ofDocuments, concluded that "Senate Bill 

No. 597 exempts the subject acquisition from the State antitrust laws enforced by the Attorney 
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General" and that "the Attorney General cannot now withhold documents based upon authority 

that does not exist in the instant matter ...." See APP 000466 (Order Regarding Production of 

Documents). However, these conclusions are in error because W. Va. Code § 47-18-7(d) 

continues to apply to the "facts" produced in the underlying antitrust investigation conducted by 

the Attorney General. 

The relevant FOIA exemption set forth at W. Va. Code § 29B-I-4(a)(5) includes 

"information specifically exempted from disclosure by statute." The statute governing State 

antitrust investigations by the Attorney General explicitly prohibits the public disclosure of 

"facts disclosed in the investigation," and hence, is referred to as the "investigative exemption." 

Specifically, W. Va. Code § 47-18-7(d) states that: 

The attorney general shall not make public the name or identity of 
a person whose acts or conduct he investigates pursuant to this 
section or the facts disclosed in the investigation, but this 
subsection does not apply to disclosures in actions or enforcement 
proceedings pursuant to this article. (Emphasis added.) 

Based upon this statutory language, all the facts disclosed in the antitrust investigation of the 

Cabell Huntington and St. Mary's transaction must be kept confidential by the Attorney General 

and are exempt from FOIA under W. Va. Code § 29B-1-4(a)(5) as "information specifically 

exempted from disclosure by statute." 

Contrary to the Court's finding, West Virginia's antitrust laws still exist in the instant 

matter and were not repealed by Senate Bill 597 (2016). Rather, Senate Bill 597 (2016) 

enunciated a new State policy affecting certain cooperative agreements involving an academic 

medical center and one or more other hospitals. If such an agreement can be shown to offer 

significant benefits to the public that outweigh the disadvantages likely to result from a possible 

reduction in competition, then the agreement will be considered exempt from action under both 
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Federal and State antitrust laws. See W. Va. Code § 16-29B-26; § 16-29B-28(f)(6)(A). Cabell 

Huntington and St. Mary's received approval as an exempt cooperative agreement from the West 

Virginia Health Care Authority and the Attorney General on June 22,2016. 

Senate Bill 597 (2016) only provides antitrust immunity to the cooperative agreement and 

the underlying transaction, not to any or all related prior or future antitrust investigations. It 

most certainly does not remove or negate the protections under the "investigative exemption" 

pursuant to W. Va. Code § 47 -18-7( d) conferred upon the previous antitrust investigation of 

Petitioners and Cabell Huntington that was completed in 2015 prior to the enactment of Senate 

Bill 597 (2016) on March 12, 2016. For that investigation, W. Va. Code § 47-18-7(d) still 

applies, and therefore the Attorney General must not publicly disclose the "facts" of his 

investigation. The Circuit Court's gross misinterpretation of the West Virginia antitrust laws and 

Senate Bill 597 (2016) must be reversed. 

Rather than meandering "off the beaten path" through its tortured analysis of Senate Bill 

597 (2016), the Circuit Court should have first detennined whether W. Va. Code § 47-18-7(d) 

qualifies as a statutory exemption under W. Va. Code § 29B-1-4(a)(5). As discussed herein, W. 

Va. Code § 47-1S-7(d) requires that "the attorney general shall not make public the name or 

identity of a person whose acts or conduct he investigates pursuant to this section or the facts 

disclosed in the investigation ...." (emphasis added). This statute specifically exempts 

infonnation (the name or identity of a person the attorney general investigates and the facts 

disclosed in the attorney general's antitrust investigations) from public disclosure. Therefore it 

clearly qualifies as a statutory exemption under W. Va. Code § 29B-I-4(a)(5). 

Second, the Circuit Court should have detennined whether the documents and 

infonnation at issue are "facts disclosed in the investigation" which are subject to protection 
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from disclosure under W. Va. Code § 47-18-7(d) and W. Va. Code § 29B-1-4(a)(5). Petitioners 

are unaware of any interpretation by this Court of the meaning of "facts disclosed in the 

investigation." However, Petitioners recognize that this Court has interpreted other statutory 

exemptions under W. Va. Code § 29B-1-4(a)(5). 

For instance, in Hurlbert v. Matlwvich, this Court considered whether Computer Assisted 

Mass Appraisal ("CAMA") data is categorically exempted from disclosure by certain West 

Virginia tax assessment statutes. 233 W. Va. 583, 590-94, 760 S.E.2d 152, 159-63 (2014). 

Before interpreting the tax assessment statutes, this Court found that the CAMA data requested 

under FOIA was "not expressly countenanced in the statute and the statute's language is 

sufficiently ambiguous such as to require this Court to construe the statute." /d. at 161. 

Ultimately, this Court held that, based upon the language of the statute, CAMA data is not 

categorically exempted from disclosure under the tax assessment statute, but some of the CAMA 

data (such as descriptions of burglar alarms and security systems) is specifically exempted 

information. Id. at 162. 

Conversely, the statute and facts at issue in this case are readily distinguishable from 

Hurlbert v. Matlwvich. First, the plain language of the statute is clear and unambiguous and 

requires no further interpretation. The "facts" disclosed to the Attorney General in the course of 

his antitrust investigation pursuant to W. Va. Code § 47-18-7 are protected from public 

disclosure. Thus, documents and infonnation provided to the Attorney General by Petitioners, 

Cabell Huntington, and the FTC, upon his request and as part of his antitrust investigation, are 

clearly "facts disclosed in the investigation." 

Second, SWVA's FOIA request was for infonnation directly addressed in the statute, 

namely the Attorney General's investigatory file relating to the proposed combination of Cabell 
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Huntington and St. Mary's. The Attorney General did not blindly withhold all documents in the 

investigatory file as exempt by statute. Instead, the Attorney General produced to SWVA many 

documents that were not exempt, and clearly made a serious attempt to discern exempt 

information from that which was properly disclosable to the public under W. Va. Code § 47-18

7(d) . 

While Petitioners cannot be sure of all of the contents of the documents at issue because 

they are sealed, Petitioners are keenly aware that SWVA desires disclosure of the S1. Mary's bid 

documents. S1. Mary's and Pallottine only provided this information to the Attorney General as 

a result of his antitrust investigation, and there is no doubt that the information contained in these 

documents constitutes "facts" disclosed in the investigation. As such, any factual information, 

including the bid documents, provided by Petitioners, Cabell Huntington, and the FTC to the 

Attorney General as part of its investigation is exempt from disclosure under W. Va. Code § 47

18-7(d) and W. Va. Code § 29B-1-4(a)(5). The Circuit Court therefore erred by failing to apply 

the "investigative exemption" to the documents at issue, and its Order Regarding Production of 

Documents must be reversed. 

C. 	 The Court improperly found that the Federal confidentiality protections raised 
by the FTC are not valid exemptions under W. Va. Code § 298-1-4(a)(5). 

As discussed herein, W. Va. Code § 29B-1-4(a)(5) exempts from public 

disclosure under FOIA any "information specifically exempted from disclosure by statute." This 

provision does not differentiate or place any limitation on whether the statute must be a State 

statute or a Federal statute. Either appears to fit the exemption. More fundamentally, there is a 

compelling public interest to recognize that documents provided to the Attorney General for his 

State antitrust investigation pursuant to Federal confidentiality provisions are also exempt under 
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W. Va. Code § 29B-1-4(a)(5). That compelling public interest is explained in a letter from the 

FTC to Judge Kaufinan dated October 6, 2016, II and below. 

In response to a request from the Attorney General in the underlying investigation, Cabell 

Huntington, St. Mary's, and Pall ottine all disclosed numerous documents directly to the Attorney 

General, many of which are competitively sensitive, with the understanding and agreement that 

the documents would be protected from disclosure by W. Va. Code § 47-1S-7(d). Additionally, 

with respect to the Federal antitrust investigation, Cabell Huntington, S1. Mary's, and Pallottine 

all provided numerous competitively sensitive documents directly to the FTC, with the 

understanding that these documents would be protected from disclosure by Federal laws, 

including 15 U.S.C. § lSa(h) and 15 U.S.C. § 41 et seq. Specifically, 15 U.S.C. § 18a(h) states, 

in pertinent part: 

Any information or documentary material filed with the Assistant 
Attorney General or the Federal Trade Commission pursuant to 
this section shall be exempt from disclosure under section 552 
of title 5, and no such information or documentary material 
may be made public, except as may be relevant to any 
administrative or judicial action or proceeding. (Emphasis added.) 

These documents, directly provided to the FTC by Petitioners, are clearly exempt from 

disclosure under the Federal FOIA statute (5 U.S.c. § 552), and should be protected from 

disclosure under State law as well. 

The laws governing the functioning of the FTC are quite complex, and include numerous 

other procedures governing the confidentiality of documents and materials disclosed during an 

investigation. For example, 15 U.S.c. § 57b-2, entitled "Confidentiality," provides as follows in 

II The FTC filed a letter with Judge Kaufman dated October 6, 2016, infonning him that certain FTC 
documents at issue in the FOIA matter are protected from disclosure under Federal law under a panoply 
statutes. See, APP 000354 (FTC's 10/11120] 6 Letter). 
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respect to documents and materials provided by a private business to the FTC pursuant to an 

investigation: 

(C) Except as otherwise provided in this section, while in the 
possession of the custodian, no documentary material, tangible 
things, reports or answers to questions, and transcripts of oral 
testimony shall be available for examination by any individual 
other than a duly authorized officer or employee of the 
Commission without the consent of the person who produced the 
material, things, or transcripts. 

Again, the purpose of such a provision is to protect competitively sensitive information from 

becoming publicly available. 

After the Attorney General initiated his investigation of the proposed transaction, the 

FTC provided documents directly to the Attorney General in order to assist. The FTC shared this 

information with the Attorney General under the Commission Program for Federal-State 

Cooperation in Merger Enforcement, 60 FR 54376 (1995). This Federal provision requires 

consent from the parties being investigated to share their information, as well as a certification 

from the Attorney General that the information obtained under the program will be maintained in 

confidence and used only for official law enforcement purposes. In this case, Cabell Huntington, 

St. Mary's, and Pallottine consented to the FTC's disclosure in order to cooperate with the 

investigation based upon the written assurance from the Attorney General in a letter of 

agreement dated November 25,2014, that he will maintain the confidentiality of the documents, 

and use them only for official law enforcement purposes. See APP 000332 (Exhibit A of 

Petitioners' Motion to Intervene). 

If the aforementioned letter of agreement is subject to breach under West Virginia's 

FOIA, parties and third parties will be far less likely to cooperate in State antitrust investigations. 

Likewise, the FTC will be much less likely to assist the State in its antitrust investigations, 
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including the provision of documents to the Attorney General, if the documents (which are 

protected by Federal law) are not protected from public disclosure under State law. Public 

disclosure under FOIA of documents that were provided to the Attorney General with the 

assurance of confidentiality in this case will detrimentally affect future efforts of the Attorney 

General in all State antitrust matters. 

For these compelling reasons, the documents protected from public disclosure under 

Federal law, and subsequently provided to the Attorney General in accordance with Federal 

confidentiality laws, should likewise be exempt from public disclosure under W. Va. Code § 29B 

-1 -4(a)(5). 

III. 	 The Circuit Court's Order finding that the Vaughn Index should be made public 
under FOIA was clearly wrong because such disclosure could violate the "trade 
secrets exemption" contained at W. Va. Code § 298-1-4(a)(1) and the "investigative 
exemption" contained at W. Va. Code §47-18-7(d). 

In its Order Regarding Dissemination ofthe Vaughn Index, the Court ordered the Vaughn 

Index unsealed and made a part of the file, making the document public. See APP 000462 (Order 

Regarding Dissemination ofthe Vaughn Index). This Order is in error because the Vaughn Index 

itself may contain trade secrets of St. Mary's and Pall ottine, the public disclosure of which 

would allow competitors to obtain a significant business advantage. Specifically, non-parties St. 

Mary's and Pallottine, without access to the Vaughn Index, upon information and belief assert 

that some of the bid documents described in the Vaughn Index may contain competitively 

sensitive information within the description itself that would give competitors an advantage. 

For example, should the Vaughn Index specifically identify the names of the parties 

submitting competing bids for St. Mary's, that disclosure in and of itself will harm St. Mary's 

and Pal10ttine in the event they must engage in another bidding process. If one bidder knows the 

identity of another bidder, one can better assess the financial strength and wherewithal of the 
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other's competing bid. The amount of the bid can be adjusted accordingly, either higher or lower. 

Regardless of whether the bid is adjusted higher or lower, competitively sensitive information 

could be disclosed in the Vaughn Index that will allow an advantage to be gained. That kind of 

competitive advantage is precisely the kind of "business intelligence" that is protected by the 

"trade secrets exemption" under FOIA. 

As discussed above, because Petitioners were improperly excluded as a party to the 

proceeding, St. Mary's and Pall ottine were unable to fully represent their interests in protecting 

such trade secrets as they might appear in the Vaughn Index. The Circuit Court's 

misunderstanding of how the Vaughn Index will result in the improper disclosure of trade secrets 

under FOIA was further complicated by the fact that, under the Order Regarding Production of 

Documents, Judge Kaufman ordered the Attorney General to prepare another Vaughn Index 

identifying future redactions of trade secrets, the nature of the redacted information, and the 

connection to the "trade secrets exemption," all without the input of Petitioners. Again, it is 

readily apparent from the Circuit Court's Orders that public disclosure of the Vaughn Index 

could compromise protected trade secrets in violation ofW. Va. Code § 29B-I-4(a)(1). 

Similarly, should the Vaughn Index disclose any of the "facts" ofthe Attorney General's 

antitrust investigation of the proposed transaction, such as the identity of other bidders, the 

"investigative exemption" would likewise be violated. The "facts" of the investigation are 

exempted from public disclosure under W. Va. Code § 47-18-7(d), and are therefore specifically 

exempt under FOIA as information specifically exempted from disclosure by statute pursuant to 

W. Va. Code § 29B-I-4(a)(5). 

Therefore, the Circuit Court's Order Regarding Dissemination ofthe Vaughn Index was 

flawed because it failed to properly consider the disclosure of trade secrets or the "facts" of the 
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Attorney General's antitrust investigation. 

CONCLUSION 

This case weighs the interest in keeping the public infonned and allowing the public to 

retain control over the instruments of government they have created, against the interest in 

protecting certain infonnation defined as (a) exempt trade secrets and (b) other documents made 

exempt from disclosure by the State and Federal antitrust laws. Because the underlying proceeding 

involved the investigation of a proposed combination of two hospitals under the State's antitrust 

laws, a significant amount of competitively sensitive commercial and financial infonnation was 

necessarily disclosed to the Attorney General for his analysis. Both Federal and State laws 

recognize the need to encourage the cooperation of the parties, the Federal government, and the 

State government in the conduct of such complex economic investigations without otherwise 

hanning the parties' competitive interests should the proposed combination be rejected by one or 

more agencies. Accordingly, this Court should protect and uphold those exemptions identified by 

the Legislature in the FOIA statute, and in the State's antitrust laws. Rather than undennioing public 

trust and transparency, these exemptions ultimately support the public good by facilitating 

appropriate antitrust investigations and enforcement measures. 

WHEREFORE, Petitioners respectfully request that this Court reverse the Circuit Court's 

Order Denying Motion to Intervene, Order Regarding Production of Documents, and Order 

Regarding Dissemination ofthe Vaughn Index, and grant Petitioners such further legal and equitable 

relief as the Court may find just and appropriate. 

Respectfully submitted, 

ST. MARY'S MEDICAL CENTER, INC. 

PALLOTTINE HEALTH SERVICES, INC. 
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