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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS 

NO. 16-0910 

KEITH G. TAYLOR, pro se, 

Petitioner Below, Petitioner, 

v. 

DALE W. STEAGER i
, 

State Tax Commissioner, 

Respondent Below, Respondent. 

BRIEF OF 

THE WEST VIRGINIA STATE TAX DEPARTMENT 


AND 

CROSS ASSIGNMENTS OF ERROR 


I. STATEMENT OF THE CASE 

Does Mr. Taylor owe the West Virginia personal income tax that was shown due and 

owing on the original 2012 West Virginia income tax return as filed by Mr. Taylor? That was 

the primary legal question before the Office of Tax Appeals and also on appeal before Circuit 

Court of Mineral County. The secondary legal question was whether the State Tax Department 

must accept tax returns to be correct as filed or whether the Tax Department can look behind the 

numbers on a return to question the accuracy of the numbers. In the case before this Court, the 

On January 16, 2017, the Honorable Jim Justice, Governor of the State of West Virginia, 
appointed Dale W. Steager, Esquire, as Tax Commissioner of the State of West Virginia. The 
case on appeal was brought against the State Tax Commissioner in his official capacity. 
Pursuant to Rule 41 ( c) of the WV Rules of Appellate Procedure, Dale W. Steager is 
automatically substituted as a party to this action in place of the previous Tax Commissioner, 
Mark W. Matkovich. 
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Office of Tax Appeals separated the wheat from the chaff and answered both questions in favor 

of the Tax Department. The Office of Tax Appeals' decision affirmed the Tax Department's 

assessment of $13,265 in delinquent personal income tax against Mr. Taylor for the 2012 tax 

year. See Designated Record at 0298 (hereinafter, DR ~. 

The procedural background for this case is unduly complicated; however, the pertinent 

facts are fairly simple. The decision issued by the Office of Tax Appeals and the administrative 

record for this matter outlined the facts very well. 

Keith Taylor filed a West Virginia personal income tax return on or about April 15,2013, 

for the 2012 Tax Year (TY). According to the State tax return filed by Mr. Taylor, the federal 

adjusted gross income reported was $222,716; the return showed a tax balance due of $13,265 

which was not paid. See DR 1210-1211. On approximately July 22, 2013, the Tax Department 

issued a Notice ofAssessment against Mr. Taylor based on his failure to pay the personal income 

tax shown due on the return. See DR 1243-1245. The Tax Department reissued the assessment 

for the year 2012 against the Taxpayer on December 20, 2013. DR 1235-1237. Mr. Taylor filed 

a Petition for Reassessment with the Office of Tax Appeals on approximately February 3, 2013, 

challenging the assessment. Subsequently, Mr. Taylor filed an Amended West Virginia 

personal income tax return for the year 2012 which showed a federal adjusted gross income of 

$10,900 with a tax liability of $27.00; the return was signed and dated February 7, 2014. See DR 

1215-1216. 

The starting point to calculate the West Virginia taxable income of any taxpayer is the 

adjusted gross income as reported on the taxpayer's federal tax return (federal AGI) . See W. Va. 

Code § 11-21-12. The Tax Department asked a very simple question before the Office of Tax 

Appeals. How do you go from Point A to Point B? How did Mr. Taylor go from a reported 
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federal AGI of $222,716 on the original tax return to a federal AGI of only $10,900 on the 

Amended income tax return? It is only common sense to ask an individual how you reduce the 

federal AGI that you reported to the Tax Department by $211,816. In short, where did the 

money go? 

The Office of Tax Appeals conducted an evidentiary hearing at Martinsburg as requested 

by Mr. Taylor on August 27, 2014. See Transcript at DR 1038. On cross-examination, Mr. 

Taylor admitted that he filed the original West Virginia return which showed the federal AGI of 

$222,716, a tax liability of $13,265 which was not paid, that he filled out the tax return, signed it 

and filed it. See Transcript at DR 1120-1122. Eventually, Mr. Taylor admitted that the bulk of 

the income reported for the 2012 TY on his federal income tax return included an IRA 

distribution of approximately $209,847. See Transcript at DR 1123, line 22 - DR 1124, line 2. 

Counsel for the Tax Department at the administrative hearing, Mr. Tim Waggoner, asked, "Mr. 

Taylor, is the $209,847, an IRA distribution?" Mr. Taylor replied, "Yes." See Transcript at DR 

1124, lines 17 & 18. Subsequently, Mr. Taylor admitted that the IRA distribution would be 

taxable income. See Transcript at DR 1126, lines 22 & 23; and DR 1128, lines 10-12. 

Chief ALJ Pollack inquired regarding the source of the reduction of $211,816 in federal 

AGI. See Transcript at DR 1129, lines 1-6. Mr. Taylor stated that, "It was offset by legitimate 

carryovers." See Transcript at DR 1129 line 15. Mr. Taylor reluctantly admitted that the taxable 

IRA distribution of$209,847 was offset by the carryover [from prior years] of capital losses. See 

Transcript at DR 1129, line 15 through DR 1130, line 9. Chief ALJ Pollack questioned Mr. 

Taylor to determine the basis for the reduction in federal AGI as reported on the two tax returns. 

JUDGE POLLACK: No, no, no. Please answer my questions? Explain to me as 
if I'm a five-year-old, where this reduction in income comes from? 

MR. TAYLOR: I lost a ton of money and it was deductible. 
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JUDGE POLLACK: Doing what? 


MR. TAYLOR: Huh? 


JUDGE POLLACK: Doing what? 


MR. TAYLOR: Trading. 


JUDGE POLLACK: Trading stocks? 


MR. TAYLOR: Trading commodities. 


JUDGE POLLACK: And when you trade commodities and you lose a ton of 

money, are there documents generated to show that loss? 


MR. TAYLOR: Yes. 


JUDGE POLLACK: Do you have those documents? 


MR. TAYLOR: No, not now. Not with me. 


JUDGE POLLACK: Do you have them at all? 


MR. TAYLOR: Yeah. 


JUDGE POLLACK: At home? 

MR. TAYLOR: Yes. 

(Transcript at DR 1132, line 20 through DR 1133, line 14). After persistent questioning by Chief 

AU Pollack, Mr. Taylor finally admitted that he offset the taxable IRA distribution with capital 

losses from trading precious metals. See Transcri pt at DR 1162-1164. 

After the administrative hearing in August 2014 concluded, Mr. Taylor submitted 

documentation to the State Tax Department detailing capital losses through trading precious 

metals-- commodities. The Office of Tax Appeals reconvened the hearing on November 13, 

2014. Mr. Taylor was allowed to attend the second hearing via telephone instead of being 

required to travel to Charleston for the hearing. According to the transcript, Mr. Taylor was on 
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the telephone prior to the hearing beginning and then was somehow disconnected. Despite 

numerous attempts by OT A to call Mr. Taylor, he never called back to the Office of Tax 

Appeals. The reconvened hearing continued in his absence. See Transcript at DR 1184; see also 

OTA Decision, Findings of Fact 8-10 at DR 0292-0293 . 

Mr. Jan Mudrinich, Supervising Attorney for the Legal Division of the State Tax 

Department, attended the August 2014 hearing and testified at the November hearing. Mr. 

Mudrinich summarized the state of the case. 


JUDGE POLLACK: Are you familiar with State's Exhibit Three? 


MR. MUDRINICH: Yes, I am. 

JUDGE POLLACK: And what is that? 

MR. MUDRINICH: It's an assessment for personal income tax against Keith G. 
Taylor, Fort Ashby, West Virginia, for the tax year 2012. 

JUDGE POLLACK: And do you know the circumstances of why that assessment 
was issued? Did Mr. Taylor--? Let me ask you this, did Mr. Taylor file an 
amended return--? How did that come out? 

MR. MUDRINICH: If I recall correctly, Mr. Taylor filed an original return with 
the State Tax Department reporting large items of income. The large amount---. 

JUDGE POLLACK: It was a no pay return; wasn't it? 

MR. MUDRINICH: It was a no-pay return, but if I recall, there might have been a 
slight inaccuracy in it in some kind of check-off program or some---. I can't--- It 
was a very slight, if I recall correctly, slight inaccuracy. It didn't really have a 
whole a lot of effect. But then he turned around and filed amended returns, 
excluding it all as this first one was being processed . 

JUDGE POLLACK: But if memory service me correct, was - the amended return 
was filed after the assessment; correct? 

MR. MUDRINICH: I believe it was in January. I would really need the transcript 
to the original hearing, which we haven't transcribed yet. But if! recall correctly, 
yes, it was after the original assessment. 

JUDGE POLLACK: I believe the amended return was filed on February 7, 2014? 

5 



MR. MUDRlNICH: That sounds right. 


JUDGE POLLACK: So, essentially, what we have in this case is a simple 

assessment for someone who's filed a West Virginia tax return, saying lowe 

taxes, but there's no check attached; correct? 


MR. MUDRINICH: That's correct. 


JUDGE POLLACK: Then it was only after the fact that Mr. Taylor filed his 

amended return to try and say that his income had changed? 


MR. MUDRlNICH: That's correct. 


JUDGE POLLACK: But at the time the Tax Commissioner took the action he 

took, Mr. Taylor had admitted to owing approximately $13,000.00 in taxes? 


MR. MUDRlNICH: Approximately. There were some minor errors on his return, 

I believe, but, yes. Substantively, that's it. Correct. 


JUDGE POLLACK: And it's for tax year 2012; correct? 


MR. MUDRlNICH: Correct. 


(Transcript at DR 1197, line 4 through DR 1198, line 18). 

A question of federal income tax law lies at the heart of this case. Can an individual use 

capital losses to reduce ordinary income? Under the Internal Revenue Code the answer is yes. 

However, the use of capital losses as a reduction against ordinary income is limited to the greater 

of capital gains or $3,000 per year. Mr. Taylor had no capital gains for the year 2012. 

Therefore, under the Internal Revenue Code his deduction was limited to $3,000 and not 

$211,816. 

The case is really pretty simple. Mr. Taylor filed an original State income tax return 

which showed a tax liability of $13 ,265 that was not paid. DR 1120-1122. After the assessment 

was issued by the Tax Department, Mr. Taylor filed the amended return which showed a liability 
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of only $27. DR 1215-1216. The Tax Department asked why the federal AGI decreased by 

$211,816 which Mr. Taylor failed to answer until the August 2014 hearing. 

Mr. Taylor appealed the matter to the Circuit Court of Mineral County prior to the Office 

of Tax Appeals issuing an administrative decision. DR 0005-0009. The Honorable Lynn C. 

Nelson dismissed the appeal without prejudice as being premature. DR 0015-0016. 

Subsequently, the Office of Tax Appeals issued its decision in an order entered August 

20,2015. The Office of Tax Appeals affirmed the assessment for the 2012 TY and found the 

Taxpayer liable for personal income tax in the amount of $11,292.00, interest in the amount of 

$731.04, and penalties in the amount of $1,259.14 for a total liability of $13,282.18. Interest 

continues to accrue on the assessment until the tax liability is paid in full pursuant to W. Va. 

Code § 11-10- 17. See OTA Decision at Disposition, DR 0298. 

On October 6, 2015, the Taxpayer filed the Appeal from a decision of the West Virginia 

Office of Tax Appeals (hereinafter "OTA") pursuant to W. Va. Code § 11-10A-19. The 

Taxpayer's appeal involved an assessment for West Virginia personal income taxes for the 2012 

tax year. See OTA Decision, at Finding of Fact 3, DR 0292. The Circuit Court conducted a 

status conference and scheduling conference before the Honorable Lynn C. Nelson on February 

8, 2016 and established a briefing schedule for this matter. Both parties filed legal briefs with 

the Circuit Court which decided that oral arguments were not necessary to resolve the case. 

The Honorable Lynn C. Nelson reversed the decision of the Office of Tax Appeals and 

ruled that Mr. Taylor was entitled to the refund based on the amended State income tax return. 

The Circuit Court ruled that the Tax Department was wrong to question the amended income tax 

return filed by Mr. Taylor after the tax assessment was issued. The Court ruled that the Tax 

Department must make a determination that the amended State tax return filed by Mr. Taylor 
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was false or fraudulent prior to issuing an assessment for the $13,265 shown due on the original 

return but not paid by Mr. Taylor. The Circuit Court missed the fact that the Tax Department did 

not issue any assessment related to the amended return since it was filed after the tax assessment 

based on the original return was issued . Furthermore, the assessment based on the original return 

was issued solely because the Mr. Taylor failed to pay the tax shown due on his original return; 

the assessment had nothing to do with questions of federal income law. 

The Circuit Court dismissed all other pleadings and motions filed by Mr. Taylor as being 

without merit. See Circuit Court Decision at Paragr. 9, DR 2376. Nevertheless, Mr. Taylor 

appealed the Circuit Court decision to the Supreme Court and raised four assignments of error. 

The Tax Department raises three cross-assignments of error due to the severe adverse 

impact the Circuit Court decision could have on tax administration in this State. First, the Circuit 

Court ruled that the Tax Department must make a determination that a taxpayer has filed a false 

or fraudulent return prior to issuing an assessment for the tax shown due on a return and not 

remitted by the taxpayer as required by law. In addition, the Circuit Court essentially reversed 

the burden of proof regarding all tax assessments. Second, the Circuit Court failed to appreciate 

the fact that when the Internal Revenue Service "accepts" a tax return, the IRS merely accepts 

the tax return for processing; the IRS does not agree that the processed return is correct under the 

federal income tax laws. Third, the Tax Department argues that the OT A Decision issued by 

Chief AU Harlan2 is correct under the laws of this State and correctly applied Internal Revenue 

Code 26 USC § 1211 in reaching her decision regarding the reduction of federal adjusted gross 

income on the amended State income tax return. 

2 The two administrative hearings with Mr. Taylor were conducted by Chief AU Pollack who resigned his position 
as Chief Administrative Law Judge in January 2015. Heather Harlan was appointed to replace Mr. Pollack as the 
Chief Administrative Law Judge at the Office of Tax Appeals. Ms. Harlan is both a certified public accountant and 
an attorney. 
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II. ST ANDARD OF REVIEW 


The standard of review on appeal is well-settled. Legal questions before the court are 

subject to de novo review. See Syl. pt. 1, In re Tax Assessment Against American Bituminous 

Power Partners, L.P., 208 W. Va. 250, 539 S.E.2d 757 (2000). On the other hand, factual 

findings made by the Tax Department or any other administrative agency receive deference. See 

Syl. pt. 2, CB&T Operations Co., Inc. v. Tax Commissioner o/State, 211 W. Va. 198,564 S.E.2d 

408 (2002). 

III. SUMMARY OF ARGUMENT 

Mr. Taylor, the Taxpayer, won before the Circuit Court of Mineral County. The Circuit 

Court vacated a tax assessment for $13,265 against Mr. Taylor for West Virginia personal 

income tax for the year 2012, reversed the OT A Decision which had affirmed the tax assessment, 

and granted a refund to the Taxpayer. Yet, Mr. Taylor chose to appeal the decision to the 

Supreme Court of Appeals. The assigrunents of error advanced by Mr. Taylor are without merit. 

The Tax Department is not the appellant in this appeal. However, the Tax Department 

brings three cross-assignments of error because the Circuit Court Decision would unduly impede 

tax administration in this State. Mr. Taylor filed his West Virginia personal income tax for the 

year 2012 which showed a federal adjusted gross income of $222,716 and a balance of tax owed 

to the State of $13,265. The Tax Department issued an assessment for the tax shown due on the 

return and not remitted. After the assessment was issued, Mr. Taylor filed an amended West 

Virginia income tax return showing a federal adjusted gross income of $10,900 for 2012. At the 

administrative hearing, the Tax Department asked a simple question-How did you reduce 

federal AGI from $222,716 to $10,900? 

9 




The amended State income tax return was based on the amended federal income tax 

return filed by Mr. Taylor. Eventually, Mr. Taylor admitted that he used capital losses of 

$211,816 to reduce ordinary income for the year 2012 . Under the federal income tax laws, 

capital losses are limited as a deduction against ordinary income. Capital losses may be 

deducted to the full extent of capital gains (Mr. Taylor had no capital gains for 2012) or a 

maximum deduction of $3,000 per year. Under the Internal Revenue Code, you cannot deduct 

more than $3,000 per year absent capital gains. The Office of Tax Appeals affirmed the tax 

assessment. 

The Circuit Court of Mineral County made three errors of law which will severely and 

adversely affect tax administration for three reasons . First, the Court ruled that when Mr. Taylor 

filed his amended federal income tax return it vacated the tax assessment which was based on the 

original return. The Circuit Court erroneously construed W. Va. Code § 11-10-5c and ruled that 

the Tax Department must investigate the amended federal income tax return and make a 

determination that the amended return was a false or fraudulent return prior to issuing an 

assessment. However, the Tax Department had issued the tax assessment pursuant to W. Va. 

Code § 11-10-7 which is the more precise statute. W. Va. Code § 11-10-7 authorizes the Tax 

Department to issue an assessment when a taxpayer files a return and fails to remit the tax shown 

due on the return. The original return filed by Mr. Taylor showed tax owed and he failed to pay 

the tax he calculated as being owed the State. 

Second, the Circuit Court erroneously construed the word "accepted." Mr. Taylor argued 

that the Internal Revenue Service had "accepted" his amended return. However, under long 

standing federal law, when the IRS "accepts" a tax return, it simply means the return is 
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"accepted" for processing. Nothing prohibits the IRS from issuing an assessment after a return is 

processed or even after issuing a refund to the taxpayer. 

Third, the Office of Tax Appeals correctly applied 26 USC § 1211 which clearly limits 

the use of capital losses to reduce ordinary income. The OTA Decision also affirmed the fact 

that the Tax Department is permitted by statute to inquire into the accuracy of numbers on tax 

returns--even federal tax returns. 

The Circuit Court Decision appealed by Mr. Taylor should be reversed by this Court. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

The Tax Department requests Rule 20 Oral Argument, pursuant to the Rules of Appellate 

Procedure, in this case because the case involves fundamental issues regarding tax 

administration. According to the Circuit Court Decision, the State Tax Department must 

investigate and make a finding that a tax return as filed was false or fraudulent prior to issuing an 

assessment for the tax liability shown due on the return and not remitted by the taxpayer. In 

addition, the Circuit Court Decision has reversed the burden of proof regarding the issuance of 

tax assessments which is contrary to statute and the precedents of this Court. If the Circuit Court 

Decision is not reversed, tax administration will be virtually impossible. 

V. ARGUMENT 

Mr. Taylor raised four Assignments of Error as listed on P. 4 of his Brief (hereinafter, 

Taylor Brief at -.J. The Tax Department will address the assignments of error individually. 

At the outset, Mr. Taylor does make one valid argument in the Supreme Court Brief. Mr. 

Taylor argues that the decision issued by the Office of Tax Appeals did not include the stamp 

from the official seal as required by statute. See Taylor Brief at pp. 14-15. The Tax Department 

admits that no seal was affixed to the decision contrary to W. Va. Code § ll-lOA-5 . 

11 




Nevertheless, the Circuit Court ruled in Mr. Taylor's favor by vacating the tax assessment, 

reversing the OTA Decision, and granting Mr. Taylor a refund. Mr. Taylor appealed the Circuit 

Court decision to the Supreme Court for review. 

TAXPAYER'S ASSIGNMENT OF ERROR I 

THE CIRCUIT COURT GAVE THE T AXPA YER AN OPPORTUNITY 


TO BE HEARD AS REQUIRED BY LAW. 


Mr. Taylor objects to the fact that the Honorable Judge Lynn C. Nelson did not address 

the numerous interlocutory appeals while the case was pending before the Office of Tax 

Appeals, the Circuit Court failed to conduct hearings on numerous pleadings and motions filed 

by Mr. Taylor while the OTA Decision was under judicial review at the Circuit Court, and also 

did not conduct oral arguments in resolving the case at the Circuit Court. See Taylor Brief at 10

11; 12; 13. 

As noted above, Mr. Taylor tried to appeal the case to the Circuit Court in March of2014 

before the Office of Tax Appeals issued a decision in this matter. See DR 0005-0014. The 

administrative decision was not issued until August 2015. The Circuit Court noted that the 

appeal was premature since no administrative decision had been issued at that time. In short, 

there was nothing on which the Circuit Court could conduct judicial review. Consequently, the 

Honorable Judge Nelson dismissed the appeal without prejudice on March 31, 2014. See DR 

0015-0016. Judge Nelson's Order Denying Appeal specifically noted that decisions on motions 

for surrunary judgment filed before an administrative agency are interlocutory orders which 

generally are not appealable. ld. As a result of the dismissal without prejudice, Mr. Taylor was 

able to seek judicial review of the OTA Decision when the matter was ripe for judicial review. 

Mr. Taylor has filed numerous additional motions and pleadings with the Circuit Court of 

Mineral County prior to the Office of Tax Appeals issuing a decision on the tax assessment. For 
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example, in March of 2015, Mr. Taylor filed a Motion for An Order Granting Petition for 

Reassessment with the Circuit Court of Mineral County. See DR 0017-0022. On July 27, 2015, 

Mr. Taylor filed a Petition for Writ of Mandamus. See DR 0189-0201. There was no case for 

the Circuit Court to decide until the Office of Tax Appeals issued its decision in August 2015. 

Judge Nelson's ruling that the administrative decision could not be appealed to the circuit court 

prior to an administrative decision being issued was proper under the law. 

None of these pleadings required a hearing with the Circuit Court. According to the 

Rules of Procedure for Administrative Appeals, the circuit courts may decide cases upon written 

briefs; oral argument is not required. However, the Court may schedule oral arguments if it 

would be beneficial in resolving the administrative appeal. See Rule 6(b), Rules of Procedure for 

Administrative Appeals; see also W. Va. Code § 29A-5-4(f). Judge Nelson determined that oral 

argument would not be necessary to resolve this case which was within the Court's discretion. 

Mr. Taylor filed his reply brief with the Circuit Court in April of 2016 and the Court 

entered its final decision on August 25, 2016. The Circuit Court decided the case in less than 

four months after Mr. Taylor filed his reply brief. 

The Circuit Court decided the appeal in Mr. Taylor's favor without oral argument or a 

hearing on the numerous pleadings and motions filed by the Taxpayer. The assignment of error 

against the Circuit Court is without merit and should be dismissed on appeal by the Supreme 

Court. 
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TAXPAYER'S ASSIGNMENT OF ERROR II 

THE CIRCUIT COURT WAS CORRECT TO ADDRESS 


THE ONLY YEAR ON APPEAL 


Mr. Taylor raised as an assignment of error that the OTA Decision which was appealed to 

the Circuit Court of Mineral County did not address refunds claimed by Mr. Taylor for the years 

2009,2010, and 2011. See Taylor Briefat p. 12. These three years would be included in OTA 

Docket Nos. 14-126 RP-M, 14-127 RP-M, and 14-128 RP-M. However, Mr. Taylor admitted in 

the same paragraph that he received several small checks from the State Tax Department. See 

Taylor Briefat p. 12. The Office of Tax Appeals ruled that the refund claims for the years 2009, 

2010, and 2011, had been dismissed since they failed to present any appealable action taken by 

the State Tax Department. Chief ALJ Pollack stated that the return change letters which were 

appealed by Mr. Taylor actually increased the amount of his West Virginia income tax refunds 

for 2010 and 2011. In addition, the petition for refund for the 2009 year was, apparently, settled 

without a hearing. See Transcript of August 27,2014, administrative hearing at DR 1049-1051. 

Upon information and belief, Counsel represents that the refunds for 2010 and 2011 were issued 

by the State Tax Department. 

The Office of Tax Appeals summarily dismissed the Taxpayers' remaining objections in 

the OTA Decision. For example, the Tax Department admitted having issued a Form 1099-0 for 

the 2012 tax year to Mr. Taylor in error and withdrew the errant Form 1099. See OTA Decision 

at Footnote 4 at DR 0296. Argued below at DR 0314 . None of these ancillary issues raised by 

the Taxpayer presents any substantive issue of tax law. 

The Circuit Court correctly focused on the only contested issue- the tax assessment for 

the year 2012. 
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TAXPAYER'S ASSIGNMENT OF ERROR III 

THE OPERATION OF THE OFFICE OF TAX APPEALS AND 

THE LEGAL DIVISION OF THE ST ATE TAX DEPARTMENT 


DO NOT DEPRIVE TAXPAYERS OF FUNDAMENTAL DUE PROCESS RIGHTS 


Mr. Taylor argues that the operations of the Office of Tax Appeals and the Legal 

Division of the State Tax Department have deprived him of fundamental due process rights. Mr. 

Taylor further criticizes the Circuit Court for failing to reprimand both OTA and the State Tax 

Department. 3 See Taylor Briefat 7-11; 13-23 ; 30-32. 

In addition, Mr. Taylor has attached two letters to his Supreme Court brief for the Court 

to review. The Taxpayer included a copy of a letter he mailed to the Presiding Judge of the 

Kanawha County Circuit Court dated June 18, 2016, requesting that Mr. Timothy Waggoner of 

the Legal Division of the State Tax Department be sanctioned. Mr. Taylor also included a 

photocopy of a letter dated July 8, 2016, from Jessica Donahue Rhodes of the Office of 

Disciplinary Counsel for the State of West Virginia to Mary Ann Taylor, Taxpayer's wife, 

refusing to sanction Mr. Waggoner. See Taylor Briefat pp. 24-27. The letter from the Office of 

Disciplinary Counsel states: 

Accordingly, it has been determined that your complaint against Mr. Waggoner 
does not constitute a violation of the Rules of Professional Conduct and this 
complaint will not be docketed and will be closed without further action. Mr. 
Waggoner was not required to respond to this complaint. 

Taylor Brief at p. 25 . The Office of Disciplinary Counsel disagreed with Mrs . Taylor's 

complaint and dismissed it. 

The Honorable Lynn C. Nelson struck down the Tax Department's assessment which 

charged Mr. Taylor with owing $13,625 in unpaid West Virginia personal income tax, reversed 

the OTA Decision and granted a refund to Mr. Taylor. Yet, Mr. Taylor chose to appeal the 

3 Mr. Taylor's third and fourth assignments of error are redundant and will be combined into a single argument by 
the Tax Department in this Brief. 
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Circuit Court's decision and devoted lion's share of the Supreme Court brief to point out the way 

he was treated by the Office of Tax Appeals, various State agencies, and the Circuit Court of 

Mineral County. Mr. Taylor obviously believes that he was not treated fairly during the 

administrative hearing process and afterward by the Circuit Court. 

In his Supreme Court Brief, Mr. Taylor argues: 

The most important ruling in the Circuit Court's final decision is erroneous. 
It is apparently a courtesy between lawyers, quote: "The Court finds that all 
complaints regarding the professionalism of Administrative Law Judge Harlan, 
Pollack, or legal counsel for the Tax Department are without merit." Appellant 
argues that the conduct of the parties named is so outrageous as to belie any claim 
by the State of West Virginia to operate a tax court that respects the United States 
Constitution and the ethical burden of an Administrative Law Judge. 

Taylor Briefat p.21 (emphasis added) . 

Mr. Taylor filed numerous complaints regarding the professionalism of members of the 

Legal Division and the two Chief Administrative Law Judges at OTA. For example, while the 

case was still at the Office of Tax Appeals, Mr. Taylor filed two letters with Office of 

Disciplinary Counsel complaining against Ellen Golden, Esquire, of the Legal Division of the 

State Tax Department. See DR 1629 & 1711-1715. After the Circuit Court Decision was issued, 

Mr. Taylor filed a Motion for Judicial Notice with the Circuit Court of Mineral County regarding 

a complaint he filed with the West Virginia Ethics Commission. The ethics complaint was styled 

The Case for Impeachment ofAdministrative Law Judge A. M Fenway Pollack on the Grounds 

of Malfeasance and Corruption. See DR 2306-2311 . Mr. Taylor filed a Motion for a Court 

Order of Referral to Chuck Miller, Esq., Kanawha County Prosecutor regarding Mr. Waggoner 

of the Legal Division, Matt Irby of the State Tax Department and Chief ALJ Heather Harlan and 

fonner- Chief ALJ Pollack. See DR 2386-2394. Mr. Taylor filed a Motion to Strike All 

Pleadings Made in the West Virginia Office of Tax Appeals by Respondent's Counsel, Attorney 
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Timothy S. Waggoner after the Circuit Court Decision was issued. See DR 2256-2265. After the 

case was decided by the Circuit Court in Mr. Taylor's favor, he also filed a Petition to Add Rider 

to This Court's August 25, 2016 Decision. See DR 2395-2399. These are just six of the 

numerous complaints filed by Mr. Taylor claiming that he has been denied the fundamental due 

process right to a fair hearing on his challenge to a tax assessment. In the Supreme Court Brief, 

Mr. Taylor argues that a case for criminal conspiracy and fraud can be found in the Designated 

Record. See Taylor Briefat p. 14. 

The Office of Disciplinary Counsel disagreed with Mrs. Taylor's complaint and 

dismissed it. The Ethics Commission has taken no action against Ellen Golden in response to the 

complaints filed by Mr. Taylor. None of the agencies to which Mr. Taylor has complained found 

the charges to be valid. Judge Nelson examined the various charges in the designated record and 

found them to be without merit. See Circuit Court Decision at Paragr. 9, quoted, supra. 

Judge Nelson's finding in the Circuit Court Decision was correct. All of these charges 

are without merit. The Supreme Court should specifically find the numerous charges to be 

without merit and dismiss these two assignments of error. 

VI. CROSS ASSIGNMENTS OF ERROR 

1. 	 The Circuit Court Decision Applied the Wrong Statute. 

II. 	 The Circuit Court Decision Erroneously Construed the Meaning of The Internal 
Revenue Service "Accepting" A Return. 

III. 	 The OTA Decision Was Correct Under the Tax Laws. 
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VII. ARGUMENT FOR CROSS ASSIGNMENTS OF ERROR 


CROSS ASSIGNMENT OF ERROR I -

THE CIRCUIT COURT DECISION APPLIED THE WRONG STATUTE 


Every tax case depends on both the facts of that case and the applicable law. The 

Supreme Court must be cognizant of the undisputed facts in the case on appeal. In April of 

2013, Mr. Taylor timely filed his original 2012 West Virginia personal income tax return which 

listed his federal adjusted gross income as $222,716 with a tax liability owed to the State of 

$13,265. Mr. Taylor did not remit the tax shown due on the return. See DR 1210-2111. On July 

22, 2013, the Tax Department issued an assessment for the unpaid tax of $13,265 shown due on 

the return, plus interest and additions to tax. See DR 1243-1245. The assessment was reissued 

on December 20,2013. See DR 1255-1256 & 2104. On or about February 3, 2014, Mr. Taylor 

appealed the tax assessment to the Office of Tax Appeals. Subsequently, Mr. Taylor filed an 

amended West Virginia personal income tax return dated February 7, 2014, which showed a 

federal adjusted gross income of$10,900. See DR 1215-1216. 

The Tax Department issued the assessment to collect the tax shown due on the original 

return-the only return in existence at that time-- and not remitted by Mr. Taylor. The 

assessment was issued by the Tax Department prior to Mr. Taylor filing the amended tax return. 

Once Mr. Taylor filed the amended return, the Tax Department asked a very simple question. 

Why did Mr. Taylor reduce his federal adjusted gross income from $222,716 on the original 

return to $10,900 on the amended return? 

Mr. Taylor refused to answer the question until the administrative hearing held on August 

27, 2014. The Office of Tax Appeals determined that the reduction was contrary to federal 

income tax laws and affirmed the tax assessment which was based on the original return filed by 

Mr. Taylor. 
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The Circuit Court reversed the OTA Decision and ruled that the Tax Department must 

investigate and determine that a taxpayer has filed a false or fraudulent return prior to issuing an 

assessment for the tax shown due on a return and not paid by the taxpayer. 

The Circui t Court ruled : 

This Court is not passing any judgment on the application of the tax code in this 
decision. Should a determination of fraud or falsity be made with regard to 
Mr. Taylor's Amended 2012 State Tax Return, nothing in this decision would 
prevent the State Tax Department from pursuing the matter. This decision is 
based solely on the arbitrary application of the statutory provision regarding the 
investigative function of the State Tax Department as described herein. 

Circuit Court Decision, Paragr. 25, DR 2381-23 82 (emphasis added). The Circuit Court decision 

has created a condition precedent that the Tax Commissioner must make a finding that a false or 

fraudulent tax return was filed prior to issuing an assessment for the tax shown due on the return. 

The Circuit Court Decision has unintentionally changed the tax assessment statutes that were 

carefully focused by the Legislature to provide for efficient tax administration and protect a 

taxpayer's fundamental due process rights. 

A. 	 The Circuit Court Decision Misunderstood that Only One Assessment Was 
Issued and Appealed. 

The Circuit Court Decision very clearly states that the Tax Department must first 

investigate and make a determination that the amended return filed by Mr. Taylor was false or 

fraudulent prior to issuing an assessment. See Paragr. 25, quoted supra. The Circuit Court has 

missed the fact that the Tax Department issued the assessment based on the original return f1led 

by Mr. Taylor which showed a tax liability owed to the State. Only one tax assessment was 

issued by the State Tax Department and appealed to the Office of Tax Appeals. There is no doubt 

that the assessment issued on December 20, 2013, was based on the failure to remit the tax 
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shown due on the return. The Tax Department did not Issue an assessment based on the 

amended tax return. 

The West Virginia Legislature created the Office of Tax Appeals as an informal venue 

for taxpayers to challenge tax assessments issued by the Tax Department. See W. Va. Code § 

II-lOA-I. The Office of Tax Appeals has exclusive and original jurisdiction to hear and 

determine all appeals from tax assessments and all questions presented during the course of an 

administrative hearing. See W. Va. Code §§ 11-10A-8(1) & (4). 

Throughout the OT A hearing and the administrative process the Tax Department asked a 

fairly simple question. Why did Mr. Taylor reduce the federal adjusted gross income from 

$222,716 on the original return to $10,900 on the amended return? How did you go from Point 

A to Point B? Mr. Taylor's response was simply that the I) Tax Department could not look 

behind the numbers on the federal income tax returns and 2) that he filed the amended return and 

reduced the federal adjusted gross income. 

At the OT A hearing and before the Circuit Court, the Tax Department argued extensively 

that it does have ample authority to question the accuracy of the numbers written on a federal 

income tax return by the Taxpayer. Argued below at DR at 0312-0315, 1054, and 2110-2112. 

The Office of Tax Appeals addressed the question of whether the Tax Department could look 

behind the numbers written on the tax returns and question their accuracy; OTA clearly ruled 

that the Tax Department could question the accuracy of the numbers provided by the taxpayer on 

the tax returns. The Office of Tax Appeals agreed with the Tax Department and ruled that it 

does have authority to resolve questions regarding the accuracy of numbers provided by the 

taxpayer on federal tax returns. See DR 0295 & 0298; 1085-1087; 1105; 1108 & 1113. 
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Eventually, near the end of the administrative hearing on August 27, 2014, Mr. Taylor 

explained that he used capital gains as a deduction against ordinary income to reach the number 

on the amended federal income tax return which was the basis for the amended West Virginia 

income tax return. The Office of Tax Appeals has proper jurisdiction to determine whether the 

deduction was proper under the federal income tax laws. As argued above, capital losses can 

only be used as a deduction against ordinary income to the larger of the amount of capital gains 

(of which Mr. Taylor had none in 2012) or $3,000. The federal income tax laws simply do not 

allow a deduction of $211,816 against ordinary income. See DR 0295-0298. 

The law is clear. The Tax Department is expressly authorized by statute to question the 

accuracy of the numbers provided by the taxpayers on tax returns. Argued below at DR 0312 and 

2111-2112. The Tax Commissioner and the Administrative Law Judge both questioned the 

accuracy of the numbers provided by Mr. Taylor when he filed the amended return and deducted 

more $211,816 in federal adjusted gross income. The Circuit Court did not properly weigh the 

lengthy inquiry into the accuracy of the amended return at the administrative hearing conducted 

August 27,2014. 

The Circuit Court Decision erroneously construed the facts and concluded that the Tax 

Department had issued an assessment based on the amended federal income tax return. The 

Circuit Court's findings on this issue should be reversed. 

B. 	 The Circuit Court Decision Created an Ambiguity That Does Not Exist and 
Applied the Wrong Statute. 

The decision from the Circuit Court of Mineral County was based on the wrong statue 

and, consequently, came to the wrong legal conclusions. In reversing the decision from the 

Office of Tax Appeals, Judge Nelson based the decision on W. Va. Code § 11-10-5a (emphasis 

added) which states: 

21 




For the purpose of ascertaining the correctness of any tax return or 
assessment and for the purpose of making an estimate of any taxpayer's 
liability for tax administered under this article, and for the further purpose of 
conducting the hearings provided for in section nine or nine-a of this article, the 
tax commissioner shall have the power to examine or cause to be examined, 
by any agent or representative designated by the tax commissioner, any 
books, papers, records, memoranda, inventory or equipment bearing upon the 
matters required to be included in the tax return, may make test checks of tax 
yield, and may require the attendance of the person rendering the tax return or the 
attendance of any other person having knowledge of the matters contained therein 
and may take testimony and may require material proof with power to administer 

oath to such person or persons. 

See Circuit Court Decision at Paragr. 15, DR 2378. The Court continued in the following 

Paragraph 16 and quoted, only in part, W. Va. Code § 11-1 0-5c: 

From this investigation, the State Tax Commissioner may proceed to make a 
return for an individual from information available to him if any person "makes 
and files willfully or otherwise, a false or fraudulent return ." W. Va. Code § Il 
lO-5c. 

See Circuit Court Decision at Paragr. 16, DR 2378. By only quoting the statute in part, the 

Circuit Court inadvertently altered the effect of the code section and cut short the plain language 

of the statute. The Circuit Court has restricted the ability to issue tax assessments to a finding 

that the taxpayer filed a false or fraudulent return. The statute states in its entirety: 

If any person fails to file any return required by this article or any article 
administered by this article, at the time required by law or by regulation made 
under authority of law, or makes and files willfully or otherwise, a false or 
fraudulent return, the tax commissioner may proceed to make such return from 
any information available to him, whether obtained through testimony or 
otherwise. 

W. Va. Code § 11-IO-5c (emphasis added by Tax Department). The Circuit Court's decision 

would render tax administration virtually impossible. 

Compounding this error, the Circuit Court proceeded to compare the statutes authorizing 

the Tax Commissioner to issue tax assessments with the statutes defining West Virginia adjusted 
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gross income. The Circuit COUl1 erroneously found the statutes to be ambiguous. Obviously, the 

Circuit Court has compared apples to oranges. 

In this case the Court finds that the application of W. Va. Code § 11-10-7 
regarding all state tax assessments and the more specific statute dealing West 
Virginia personal income tax as contained in W. Va. Code § 11-21-12 create an 
ambiguity that should be resolved in favor of the taxpayer.... The Tax 
Commissioner is then given the power to investigate the return, under W. Va. 
Code § 11-1 O-Sa and then to make a determination as to whether the tax return is 
fraudulent or false as required under W. Va. Code § 11-10-Sc. From that 
declaration, the Tax Commissioner may proceed to make a new return or 
assessment against the taxpayer. This is not what happened in this case. 

Circuit Court Decision at Paragr. 21, DR 2380 (emphasis added). In addition, the Circuit Court 

declared that when Mr. Taylor filed the amended federal income tax return which was, 

apparently, "accepted" by the IRS, it vacated the Tax Department's assessment based on the 

original State income tax return . Circuit Court Decision at Paragr. 24, DR 2381. The Circuit 

Court's analysis fails on several points. 

Certainly, Article 10 deals with tax assessments while Article 21 of Chapter 11 deals with 

West Virginia personal income tax. Despite expressly finding an ambiguity that precludes 

application of W. Va. Code § 11-10-7 by the Tax Commissioner, the Circuit Court chose to 

disregard that ambiguity. If the ambiguity prohibits the Tax Department from applying W. Va. 

Code § 11-10-7, then the same ambiguity would prohibit the Circuit Court from applying W. Va. 

Code §§ 11-1 O-Sa & Sc. All three statutes are found in Article 10 and apply to tax assessments . 

While Article 21 specifically addresses West Virginia personal income tax, Article 21 says 

nothing about the issuance of tax assessments. Every assessment for every tax liability is issued 

by the State Tax Commissioner under Article 10 of Chapter II-the West Virginia Tax 

Procedure and Administration Act. See also W. Va. Code § 11-10-3 (application and scope of 
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Article 10). Therefore, the ambiguity created by the Circuit Court between W. Va. Code § 11

10-7 and W. Va. Code § 11-21-12 is erroneous, inapplicable, and without merit. 

Judge Nelson premised his decision on W. Va. Code § 11-10-Sc which applies in two 

rather specific situations. The statute authorizes the Tax Department to make a return for any 

taxpayer who 1) fails to timely file a required return, or 2) makes and files a false or fraudulent 

return regardless of whether caused by willfulness or other reasons. Neither situation applies to 

Mr. Taylor's case. The record from the Office of Tax Appeals clearly shows that Mr. Taylor 

timely filed the West Virginia personal income tax return for the year 2012. See DR 1210-1214. 

Since the tax return was filed timely as required under Article 10, the first proviso of W. Va. 

Code § I 1-1 O-Sc, the statute relied on by the Circuit Court, is not applicable. 

Furthermore, the second proviso is not supported by the facts of this case. The Tax 

Department had no reason to believe that the original personal income tax return filed by Mr. 

Taylor was false or fraudulent. The Tax DepaIiment has made no allegations before the Office 

of Tax Appeals or at the Circuit COUli that the return is false or fraudulent; the Tax Department 

has only argued that Mr. Taylor failed to remit the West Virginia personal income tax as 

calculated by the Taxpayer. Nevertheless, the Circuit Court Decision has restricted the Tax 

DepaIiment investigating and making a declaration that the taxpayer has filed a false or 

fraudulent return prior to issuing an assessment for the tax shown due on the return. 

The Circuit Court's decision would require the Tax Department to conduct an 

investigation in every instance where a taxpayer files a return showing a tax liability owed to the 

State and fails to remit the tax shown due on the return; the same as Mr. Taylor failed to remit 

the tax shown due on his original 2012 income tax return. Judge Nelson's decision establishes a 

condition precedent that the Tax Department make a finding that the return was false or 
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fraudulent, prior to issuing a tax assessment for the tax liability calculated by the taxpayer and 

not paid with the return. Assume for the sake of argument that a store owner files a sales tax 

return showing that the owner collected $6,000 in sales tax last month and fails to remit the tax 

shown due on the return. According to the Circuit Court Decision on this appeal, the Tax 

Department cannot issue an assessment against the store owner for the failure to remit the tax 

calculated by the store owner. The Tax Department will be required to first conduct an 

investigation and make a determination that the tax return is false or fraudulent before issuing the 

tax assessment. Payment of the tax liability is a separate and distinct act from filing a tax return. 

Such a requirement is erroneous. If the Supreme Court adopts the Circuit Court ' s logic, tax 

administration will come to a screeching halt. 

In addition, the Circuit Court has misread the plain language ofW. Va. Code § 11-10-5c. 

The statute does not authorize the Tax Department to issue an assessment contrary to Judge 

Nelson's express finding in paragraph 21 of the decision. W. Va. Code § 11-10-5c, the statute 

applied by the Circuit Court, authorizes the Tax Department to make a return and does not even 

include the word "assessment". 

Assuming arguendo that the Tax Commissioner makes a determination that a taxpayer 

filed a return that is false or fraudulent, Section 5c does not require the Tax Department to make 

a return for the taxpayer. Section 5c employs the verb "may" which confers a discretionary 

power on the Tax Commissioner and not a mandatory duty to make a return. See, e.g., Woodring 

v. Metz , 161 W. Va. 262, 242 S.E. 2d 238 at Syl!. Pts. 1 & 2 (1978). The Legislature has not 

limited the powers of the Tax Commissioner to making returns as Judge Nelson would do. The 

Tax Commissioner has other options. For example, the Tax Department may issue an estimated 
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assessment or issue a jeopardy assessment in the case of a taxpayer filing a false or fraudulent 

return . See W. Va. Code § 11-10-7(a) & 7(b). 

When Mr. Taylor filed his original personal income tax return for the year 2012, the 

return as filed showed a tax liability owed to the State of West Virginia in the amount of 

$13,265 .00 in taxes, interest and penalties. Judge Nelson made a specific finding of fact that the 

original tax return showed a tax liability owed to the State for that amount. See Circuit Court 

Decision at Paragr. 2, DR 2374; see also OTA Decision at Paragr. 3, DR 0291. Mr. Taylor's 

return showed a tax liability of$13,265 on line 10, with zero "Payments and Credits" on line 17, 

and a total amount due of $13,265 on line 31. See DR 1210-1211. In addition, Mr. Taylor did 

not argue at the Office of Tax Appeals that he had paid the tax shown due on the original income 

tax return. There is no doubt that Mr. Taylor's original tax return showed a tax liability and that 

Mr. Taylor failed to remit the amount of tax shown due on the return that he personally prepared. 

The statute on which the Circuit Court of Mineral County based its decision, W. Va. Code § Il 

10-5c, is simply not applicable to the facts of this case. 

The Circuit Court has read W. Va. Code §§ 11-10-5a & 5c as a limitation on the powers 

granted to the Tax Commissioner by the Legislature. Those two sections were intended to 

supplement the powers previously granted to the Tax Commissioner to issue assessments. W. 

Va. Code § 11-10-7 was enacted in 1978 and specifically authorizes the Tax Commissioner to 

assess the taxes owed to the State. The sole topic included in Section 11-10-7 is how to assess 

taxes. The statutes relied on by the Circuit Court were enacted in 1986. W. Va. Code § 11-10

5a authorizes the Tax Department to conduct investigations, to examine or audit tax returns, 

examine books and records, compel attendance of witnesses, and to administer an oath at 

administrative hearings. Furthermore, W. Va. Code § 11-10-5b grants the Tax Commissioner 
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subpoena powers. W. Va. Code § 11-10-5c authorizes the Tax Commissioner to make a tax 

return if the taxpayer fails to file a required return or files a false or fraudulent return. The Tax 

Procedures Administration Act includes twenty-six different code sections denominated Section 

11-10-5a through Section 11-10-5z. Every code section adds a valuable tool for the Tax 

Commissioner to administer the tax laws of this State. 

In Mr. Taylor's case, the Tax Commissioner proceeded under W . Va. Code § 11-1 0-7(a) 

and issued an assessment since Mr. Taylor failed to pay the tax shown due on his original return . 

The West Virginia Legislature has expressly authorized the Tax Department to act when a return 

is filed and the tax is not paid. 

(a) General.-- If the tax commissioner believes that any tax administered under 
this article has been insufficiently returned by a taxpayer, either because the 
taxpayer has failed to properly remit the tax, or has failed to make a return, or 
has made a return which is incomplete, deficient or otherwise erroneous, he may 
proceed to investigate and determine or estimate the tax liability and make an 
assessment therefor. 

W. Va. Code § 11-10-7(a) (emphasis added). Argued below at DR 0311,2111-2112. The 

actions of the Tax Commissioner fall four-square within the language of the statute. The Tax 

Department had ample reason to believe that the personal income tax was insufficiently returned 

by Mr. Taylor because the return showed a total amount due the State of $13 ,265 on line 31 and 

Mr. Taylor did not remit the amount he calculated as being owed the State. See DR 1211. The 

Tax Commissioner did not need to investigate and determine the tax liability owed by Mr. Taylor 

because the tax liability had already been calculated by the Taxpayer. The Tax Commissioner 

took the only action that was necessary and issued the assessment. 

The Circuit Court was also concerned with a perceived failure of the Tax Department to 

investigate the facts underlying the reduction in federal adjusted gross income on the amended 

tax return filed by Mr. Taylor. See Paragr. 25, quoted supra. As argued above, Mr. Taylor only 
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filed the amended West Virginia tax return after the assessment was issued by the Tax 

Department and after Mr. Taylor had appealed the assessment to OTA. Once the assessment was 

appealed by Mr. Taylor to the Office of Tax Appeals, he had ample opportunity to explain the 

change on the amended tax return. Mr. Taylor refused to explain why he reduced the federal 

adjusted gross income by $211,816. Certainly, the Tax Department is warranted in asking any 

taxpayer why did fail to pay the tax that you calculated as being owed. Mr. Taylor could have 

offered his explanation any time before or after he filed the administrative appeal. 

Nevertheless, the Taxpayer failed to explain the reduction in federal adjusted gross 

income until near the end of the August 2014 administrative hearing. At that point, Mr. Taylor 

explained that he reduced federal adjusted gross income by using capital losses from trading 

commodities as a reduction against ordinary income. See Transcript at DR 93-94. However, as 

a certified public accountant for more than thirty years, Mr. Taylor knew that any use of capital 

losses to reduce ordinary income was limited to the greater of capital gains or $3,000 under the 

Internal Revenue Code. See 26 USC § 1211; see also OT A Decision at DR 0295-0298. 

In addition, in creating the ambiguity above, the Circuit Court relied on the provisions of 

the legislative rule which require any taxpayer who files an amended federal income tax return to 

file an amended State income tax return within 90 days . See Circuit Court Decision at Paragr. 

14, DR 2377-2378 (quoting W. Va. Code St. R. § 110-21-59.1 & 59.2.). The Circuit Court failed 

to consider the entire section of the legislative rule quoted in the decision. The provision of the 

legislative rule which was overlooked by the Court goes directly to the heart of the matter on 

appeal. In fact, it was the key issue before the Office of Tax Appeals. The rule states in 

pertinent part, "Any taxpayer who files an amended federal income tax return must also file 

within ninety (90) days thereafter an amended West Virginia income tax return, and shall 

28 




provide the Tax Commissioner with such further information as he may require." See W. 

Va. Code St. R. § 110-21-59.2.(emphasis added) . The underlying statute, W. Va. Code § 11-21

59 imposes the same burden on the taxpayer to produce information required by the Tax 

Commissioner that is necessary to review an amended return. As noted above, Mr. Taylor 

refused to provide an explanation regarding why he reduced the federal adjusted gross income by 

$211,716 until after the August 21 05 administrative hearing. 

One underlying question in the case argued before the Office of Tax Appeals was 

whether Mr. Taylor had correctly calculated his federal adjusted gross income. Should the 

federal adjusted gross income be $222,716 as calculated on the original return or $10,900 as 

calculated on the amended retwn? Only one answer is correct under the federal income tax 

statutes. As argued extensively infra, when Mr. Taylor finally provided the necessary 

information, his deduction was not a valid deduction under the Internal Revenue Code. 

According to the Circuit Court Decision in Paragraph 25, quoted supra, the Tax 

Commissioner must investigate and make a determination that a false or fraudulent return was 

filed prior to issuing the tax assessment. By imposing a mandatory requirement on the Tax 

Commissioner to investigate prior to issuing an assessment for taxes shown due on the return and 

not paid, the Circuit Court has reversed the burden of proof. See Circuit Court Decision in 

Paragraph 23, DR 238l. According to the statute, the taxpayer has the burden of proof at the 

Office of Tax Appeals. See W. Va. Code § 11-10A-IO(e). The Circuit Court has completely 

reversed the tax administration and collection process contrary to the clear language of W. Va. 

Code §§ 11-10-7(a) & 11-IOA-I0(e). 

Finally, in reversing the OTA Decision and granting a tax refund to Mr. Taylor, the 

Circuit Court has ignored the underlying federal income tax laws. The Circuit Court has 
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approved of the use of capital losses to offset ordinary income for every West Virginia taxpayer 

in an unlimited amount. If Mr. Taylor can reduce his federal adjusted gross income by $211,816 

contrary to the Internal Revenue Code limit of $3,000, then every West Virginian can do the 

same. 

The Circuit Court Decision as stated in Paragraphs 16 and 25 is contrary to the West 

Virginia statutes regarding the issuance of tax assessments and must be reversed by the Supreme 

Court. 

CROSS ASSIGNMENT OF ERROR lI-

THE CIRCUIT COURT DECISION ERRONEOUSLY CONSTRUED THE 


MEANING OF THE INTERNAL REVENUE SERVICE "ACCEPTING" A RETURN 


The Circuit Court Decision roundly criticized the State Tax Department and ruled: 

[T]here is no authority for the State Tax Department to disregard an accepted 
federal amended income tax return's representation of adjusted gross income 
without conducting some form of investigation into the matter and making some 
detennination of fraud or falsity from which the parties can have a meaningful 
reVIew. 

Circuit Court Decision at Paragraph 18, DR 2378-2379. The Circuit Court Decision is wrong 

for three separate reasons. 

First, while the Internal Revenue Service may have "accepted" Mr. Taylor's amended 

income tax return, the Internal Revenue Service has not determined that the amended return's 

calculation of federal adjusted gross income is correct. When the Internal Revenue Service 

"accepts" a tax return, that only means the return is accepted for processing and not accepted as 

being correct under the Internal Revenue Code. Argued below at DR 0311. 

Federal case law is clear. The Internal Revenue Service has steadfastly maintained that 

returns are simply accepted for processing. The case of Allred v. Commissioner of Internal 

Revenue (CIR), Tax Court Memorandum Decision 2014-54 (2014) , is directly on point. Allred v. 
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CIR concerned which parent was entitled to claim a minor child as a dependent after they 

divorced in 1996. In 1998, Mrs. Yeaman, the former Mrs . Allred, became the primary custodian 

of the minor child and was entitled to claim the child as a dependent. Although for the years 

1998 through 2008, Mr. AI1red claimed the minor child and the IRS allowed the deduction as 

claimed by Mr. Allred. However, in 2009, Mrs . Yeaman claimed the minor child on her federal 

income tax return. The IRS denied the deduction for the minor child claimed by Mr. Allred on 

his 2009 federal income tax return and issued a notice of deficiency. Since Mr. Allred and his 

second wife filed a joint income tax return for 2009, the IRS also issued a notice of deficiency 

against her. Subsequently, the IRS abated the deficiency against the second Mrs. Allred . Mr. & 

Mrs. Allred challenged the IRS in the United States Tax Court. 

The Tax Court agreed with the position of the IRS and rejected the argument that 

"accepting" a return for processing means that the IRS has found the tax return to be correct 

under the Internal Revenue Code. Despite the fact that the IRS had allowed the deduction in 

prior years claimed by Mr. Allred, the Tax Court affirmed the denial of the deduction for 2009. 

The Tax Court ruled: 

Petitioners base their second argument on perceived deficiencies in 
respondent's return-acceptance and assessment procedures . Petitioners argue 
that two actions in particular entitle them to the exemption: (1) respondent 
accepted their paper return after first rejecting their electronically filed return, 
and (2) respondent abated his assessment against Mrs . Allred. We reject this 
argument because respondent's actions comported with established collection and 
assessment procedures . 

The Commissioner's initial acceptance of a tax return does not bar later review 
and denial of claimed deductions. Respondent processed the return with 
petitioners ' claimed dependency exemption, but respondent had up to three years 
after petitioners flled the return to assess further tax. See sec. 6501(a). Respondent 
issued a notice of deficiency to petitioners in accordance with section 6212(a). 

31 




See also Baasch v. CIR, Tax Court Memorandum Decision 1991-134 (1991) and Harris v. CIR, 

Tax Court Memorandum Decision 1992-464 (1992) (accepting an amended tax return for 

processing, and issuing a refund does not prevent a subsequent notice of deficiency to collect an 

erroneous refund). 

The Ninth Circuit Court of Appeals clearly rejected the argument that accepting an 

amended tax return for processing constitutes a determination of the underlying tax issues. The 

Ninth Circuit ruled: 

The IRS's acceptance of Shumaker's amended tax returns for 1972 and 1973 and 
its issuance of tax adjustment statements crediting him the amount in controversy 
did not end the controversy and moot the case as he contends. IRS regulations 
establish the procedures for closing agreements and compromises pursuant to 26 
U.S.c. ss 7121, 7122. Treas.Reg. ss 301.7121-1, 301.7122-1 (1967). These 
procedures are exclusive. Botany Mills v. United States, 278 U.S. 282,288-89,49 
S.Ct. 129, 131-32, 73 L.Ed. 379 (1929). 

Neither the informal acceptance of Shumaker's amended returns nor the 
adjustments to his tax crediting him with the amount in controversy constitute a 
binding agreement under the tax laws. Id. See Bowling v. United States, 510 F .2d 
112, 113 (5th Cir. 1975); Dorl v. Commissioner, 507 F.2d 406, 407 (2d Cir. 
1974). The full amount of the deficiencies was reassessed with interest, 
demonstrating that there had in fact been no agreement. 

Shumaker v. Commissioner ofInternal Revenue, 648 F. 2d 1198 at 1199-1200 (1981). The law is 

well settled that tax the IRS simply accepts a return for processing. 

Furthermore, the basis for this position is a very practical reason. The Internal Revenue 

Service receives millions of tax returns every year. The IRS cannot effectively audit returns for 

compliance with the tax laws and issue refunds to taxpayers in a timely manner. In the case of 

Warner v. CIR, 526 F. 2d 1 (9th Cir. 1972), the Internal Revenue Service issued an income tax 

refund to the taxpayer based upon the return filed for the year 1969; a few months later the IRS 

proceeded to audit the taxpayer and, eventually, issued a notice of deficiency to retrieve a portion 
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of the 1969 refund. The Ninth Circuit Court of Appeals affirmed the Tax Court decision and 

ruled: 

The appellants also invoke a form of 'estoppel' that rests on the notion that the 
Commissioner ought not to make refunds and reserve the right to get them back 
when an ordinary examination of the return would have indicated that the fuJI 
amount of the refund was not allowable. Alas, the Commissioner, confronted by 
millions of returns and an economy which repeatedly must be nourished by quick 
refunds, must first pay and then look. This necessity cannot serve as the basis of 
an 'estoppel.' 

Warner at 2. See also, Gordon v. United States, 757 F, 2d 1157 at 1160 (11 th Cir. 1985) (quoting 

Warner, with approval). The mere fact that the Internal Revenue Service accepted Mr. Taylor's 

amended tax return for processing does not mean that the Internal Revenue Service has accepted 

$10,900 reported for federal adjusted gross income as correct. 

There is a second reason the Circuit Court Decision is wrong on this issue. Nothing 

prevents the Internal Revenue Service from issuing a notice of deficiency to Mr. Taylor prior to 

the expiration of the limitation to assess and demanding the payment of the tax based on the 

$222,716 reported as federal adjusted gross income on the original return. The Internal Revenue 

Service has three years to issue a notice of deficiency pursuant to 26 USC § 6501. 

Third, there is no credible evidence in the record to indicate that the Internal Revenue 

Service has actually determined that the correct calculation of federal adjusted gross income is 

$10,900 as reported on the amended income tax return. When Mr. Taylor filed the amended 

State income tax return he included a photocopy of the amended federal income tax return. The 

amended federal tax return includes a typed comment from Mr. Taylor which states: 

The Service has determined that I am an "Insolvent Tax Payer". Upon 
instructions from IRS Agent B. Alaia, Badge 1439, I have agreed to offset part of 
my otherwise taxable income by giving up certain valuable tax attributes, 
including tax credits and carryovers. Please review my attached Schedule D and 
supporting Schedules. 
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DR at 1225. The representation is from Mr. Taylor and not from Agent Alaia or the Internal 

Revenue Service. At best, Mr. Taylor's representation is an admission that the IRS has agreed to 

the waiver of capital losses for use in the future years as a reduction against ordinary income or 

capital gains because he is insolvent. At best, Mr. Taylor has a settlement agreement and not a 

determination of federal adjusted gross income. There is no correspondence from the Internal 

Revenue Service in the record stating that $10,900 is the correct calculation of federal adjusted 

gross income under the Internal Revenue Code. As noted supra, the taxpayer has the burden of 

proof that a tax assessment is wrong. See W. Va. Code § 11-IOA-8; see also RGIS Inventory 

SpeCialists v. Palmer, 209 W. Va.154, 544 S.E.2d 79 (2001). 

In fact, there is no such thing as an agreement letter from the Internal Revenue Service 

that a tax return is correct. At the administrative hearing, AL] Pollack repeatedly asked Mr. 

Taylor whether he had a "determinative document" from the Internal Revenue Service agreeing 

that $10,900 is the correct calculation of federal adjusted gross income under the Internal 

Revenue Code. 

AL] Pollack: Yet, that document came to you, before the IRS sent you a 
document, saying they were comfortable with your Return Change? 

Mr. Taylor: Well, this is not a document-I sent this because Mr. Waggoner 
wanted to receive more and more proofs. There is no such thing as an acceptance 
letter from IRS. 

Transcript, DR at 1153, (determinative document reference is found on Transcript, DR 1152). In 

addition, Mr. Taylor also admitted that his proffered exhibits did not include any 

acknowledgement from the Internal Revenue Service that the amended tax return was accepted 

as filed. See DR 1144. Mr. Taylor failed to produce any credible evidence from the Internal 

Revenue Service to indicate that the IRS had agreed that his federal adjusted gross income of 

$10,900 was calculated correctly under the Internal Revenue Code. Argued below at DR 0312. 
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The law is clear. When the Internal Revenue Service "accepts" a tax return, the IRS 

simply accepts the return for processing. The decision of the Circuit Court in Paragraph 18, 

quoted supra, is contrary to well established federal case law and should be reversed by the 

Supreme Court. 

CROSS ASSIGNMENT OF ERROR III -

THE OT A DECISION WAS CORRECT UNDER THE TAX LAWS 


At a hearing before the Office of Tax Appeals, the taxpayer has the burden of proof. 

See W. Va. Code §11-10A-I0(e); see also RGIS Inventory Specialists v. Palmer, 209 W. Va.154, 

544 S.E.2d 79 (2001). The Office of Tax Appeals correctly concluded that the Taxpayer failed to 

meet his burden of proof. See OTA Decision at DR 0294-0295. The Taxpayers raised two 

arguments before the Office of Tax Appeals . First, the Taxpayer argued that the State Tax 

Department must accept a federal tax return as sacrosanct and cannot look behind the numbers 

on the return to determine whether the federal tax retmn is correct. Second, Mr. Taylor argued 

that unlimited capital losses could be used to setoff ordinary income under federal income tax 

code. The Office of Tax Appeals agreed with the Tax Department's position in both cases. 

A. Can the State Tax Department Audit a Tax Return? 

At the August 2014 administrative hearing, Chief ALl Pollack addressed the first 

question that was present in this case-Whether the State Tax Department has the authority to 

question the accuracy of the numbers on a tax return. See Transcript at DR 1084-1087. The 

OTA Decision easily ruled that the State Tax Commissioner can audit tax returns for accmacy. 

See OTA Decision at DR 0295. 4 

4 The two evidentiary hearings were conducted by Chief Administrative Law Judge A.M "Fen way" Pollack. In 
January 2015, Chief AU Pollack resigned from the Office of Tax Appeals. In April 2015, Heather Harlan was 
appointed to the position of Chief Administrative Law Judge at the Office of Tax Appeals . Chief AU Harlan issued 
the decision which is on appeal before this Court. Chief AU Harlan was confirmed by the West Virginia Senate to 
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West Virginia law is clear that the State Tax Department has proper jurisdiction to look 

behind any tax return to determine its accuracy. 

(a) General.-- If the tax commissioner believes that any tax administered under 
this article has been insufficiently returned by a taxpayer, either because the 
taxpayer has failed to properly remit the tax, or has failed to make a return, or 
has made a return which is incomplete, deficient or otherwise erroneous, he 
may proceed to investigate and determine or estimate the tax liability and 
make an assessment therefore. 

W. Va. Code § 11-10-7(a) (emphasis added); see also W. Va. Code St. R. § 110-21-59.2 

(taxpayers who file an amended return "shall" provide additional information as required by the 

State Tax Department); and Pennsylvania and Western Supply Corp. , v. Rose, 179 W. Va. 317 at 

322, 368 S.E. 2d 101 at 106 (1988). The plain language of the statute authorizes the State Tax 

Department to review every tax return in order to resolve any questions related to the amount of 

the tax as shown on the return. If the Tax Department were precluded from examining returns 

for accuracy and correctness under the law, then tax collections would cease quite rapidly. Any 

taxpayer would be free to apply or disregard the State tax laws with impunity. 

While the procedural background in this case is unnecessarily convoluted, the facts are 

fair-ly simple as noted above. Mr. Taylor filed his 2012 personal income tax return which 

showed a federal AGI of $222,716; the return showed a tax balance due of $13,265 which was 

not paid. Subsequently, the Taxpayer filed an amended personal income tax return for 2012 

which showed a federal AGI of only $10,600. As argued above, the Tax Department asked the 

obvious question-How do you reduce the federal AGI of $222,716 to a federal AGI of $10,900 

for the same tax year? To argue that the State Tax Department cannot inquire at such an 

immense reduction in federal AGI as reported by the Taxpayers is absurd. The Office of Tax 

Appeals correctly answered the first legal question presented in this case. Argued below at DR 

that position in March 2016. Counsel for the Tax Department represents to the Court that Chief All Harlan is both 
an attorney licensed in the State of West Virginia and a certified public accountant. 
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0312 and 2111-2112. 

B. 	 Capital Losses May Only Be Used to Offset a Limited Amount of 
Ordinary Income Per Year. 

The second substantive issue in this case is fairly easily determined as well. The 

Taxpayer argued he should be able to offset the full amount of ordinary income with capital 

losses. Mr. Taylor has attempted to reduce his 2012 federal AGI by deducting capital losses of 

more than $211,000 incurred during the 2011 calendar year against the federal AGI in 2012. The 

reduction was intended to offset the distribution of income from Mr. Taylor's IRA in 2012. See 

OT A Decision at DR 0295-0296 . 

A distribution from a regular Individual Retirement Account constitutes ordinary income 

to the taxpayer. The question becomes whether a taxpayer can utilize capital losses in order to 

reduce ordinary income as claimed by Mr. Taylor. The OTA Decision was based squarely on the 

Internal Revenue Code which states that for taxpayers other than corporations: 

(b) Other taxpayers.--In the case of a taxpayer other than a corporation, losses 
from sales or exchanges of capital assets shall be allowed only to the extent of 
the gains from such sales or exchanges, plus (if such losses exceed such gains) 
the lower of-

(1) $3,000 ($1,500 in the case of a married individual filing a separate return), or 
(2) the excess of such losses over such gains. 

26 USC § 1211. According to the clear language of the Internal Revenue Code, capital losses 

are allowed as a deduction up to the full amount of capital gains. Carryover capital losses are 

only allowed to the lesser of $3,000 or the excess of capital losses over capital gains. In the case 

before this Court, the Taxpayers have not claimed any capital gains for the 2012 tax year. 

Therefore, the maximum capital loss that Mr. & Mrs. Taylor could d.educt for the 2012 tax year 

was $3,000. A deduction of more than $200,000 for the 2012 tax year is not allowed under the 

Internal Revenue Code. Consequently, Mr. Taylor cannot reduce the federal AGI more than 
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$3,000 on his amended tax return. The OTA Decision clearly applied the decision of the United 

States Tax Court which stated that capital losses could not be used as a deduction in the absence 

of capital gains. See Nordblom Associates, Inc., v. Commissioner of Internal Revenue Service, 

15 Tax Court 220 at 223-224 (1950). Current law allows the limited carryover and deduction up 

to a maximum amount of $3,000 against ordinary income; apparently, no parallel deduction was 

authorized by the Internal Revenue Code in 1950. Argued below at DR 0312-0314 and 2112

2114. 

VIII. CONCLUSION 

The Tax Department issued a tax assessment pursuant to W. Va. Code § 11-10-7(a) since 

Mr. Taylor filed a West Virginia personal income tax return showing a balance of tax owed to 

the State and failed to remit the tax shown due on the return. The Circuit Court of Mineral 

County erroneously determined that filing an amended federal income tax return vacated the tax 

assessment which was based on the original West Virginia tax return. In addition, the ruling by 

the Circuit Court that the Tax Department must make a finding that the amended tax return is 

false or fraudulent erroneously construes the applicable tax statutes. The OTA Decision was 

correct under the tax laws. The Circuit Court Decision should be reversed by the Supreme 
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Court. 

Respectfully submitted, 


DALE W. STEAGER, 

STATE TAX COMMISSIONER 

OF WEST VIRGINIA, 


By counsel 


L. WAYNE WILLI S (WVSB# 4370) 
ASSISTANT A TT EY GENERAL 
1900 Kanawha Boulevard, East 
Building 1, Room W-435 
Charleston, West Virginia 25305 
304-558-2522 
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