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IN THE cmCUIT COURT OF MINERAL COUNTY, WEST VIRGINIA 

KElTB G. TAYLOR, 

Petiti(mer, 


v. Case No. 14·AA·l 
Judge Lynn A. Nelson 


MARKW. MATKOVITCH, 

WEST VIRGINIA STATE TAX 

COMMISSIONER, 


Respondent 

FINAL ORDER WITH RESPECT TO APPEAL 

Now comes thi3 Coart, the Honorable Lynn A. Nelson presiding,and after due 

i1 
consideration of the Appeal in this matter, the documents filed with the Court, the transcript 

j 
~ i 
,! below, and the arguments held thereon, does make the following FIl:'IDINGS OF FACT and 
,. 
: CONCLUSIONS OF LAW:,; 
'I 

1. Keith O. Taylor (Taylor) is a West Virginia resident who lives in Fort Ashby, 

.' 
" Mineral County, West Virginia. Taylor is tnalTied, however, fLIed his taxes as "man'jed filing 

separately" in the 2012 tax year.
:1 

2. Taylor filed his 2012 FeMtal '(ax Return on April 15. 2013 and showed anil 
, 

I, 
11 adjusted gross income of$222,716.00. On hie; WV State Income Tax Return, Taylor was 
H 
Ii 
i' entitled to an $8,000.00 credit and his WV adjusted gross income was $214,716.00 less aII 
H. 
" :1 $2,000.00 exemption for a total WV taxable income of$212.716.00. Based upon his WV Tax 
l' 

Return, Taylor was assessed $13,265.00 in taxes, interest. and penalties owed to the State ofIi 
I:
i! " West Virginia. 

!! 
]; 3. On January 4, 2014, Taylor filed an amended federal tax return and reduced his 
n 
,t 

H adjusted gross income to $10,900.00. His reason, as stated 011 the face of the return was as 
Ii 
II follows: "The Service bas determined that I am an 'Insolvent Tal< Payer'. Upon instruction of 
i~ 
" 11 
iI
Ii.'
Ii 
r;" 
H 
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IRS Agent B. Alaia, Badg~ 1439, I have agreed to offset part of my otherwise taxable income b 

giving up certain valuable tax attributes including tax credits and carryovers... It. Subsequently 

on February 7,2014, Taylor filed an amended WV State Income Tax Return l'efiecting the 

change in his federal adjusted gl'OSS income. 

4. The State Tax Department issued a refund check on the basis ofthis return while 

concurrently maintaining its tax assessment against Taylor based upon his initial filing. The Ta 

Department later deemed that it had committed an error in issuing a refund. 

S. Taylor timely appealed the determination of the Tax Department that he owed 

taxes to the State based upon the filing of his amended return. A hearing was held before the \ 

administrative law judge on August 27, 2014. Taylor presented his evidence and during cross

examination by the Tax Department lawyer, Taylor indicated that he was in possession of 

additional discovery material. Rather than hearing from the Tax Deparhnent wiLness, the 

administrative law judge continued the hearing for the submission of the additional documents. 

6. On November 13,2014, the hearing was reconvened. Taylor was supposed to 

appear by telephone but alleges that som~lhir:g happened to the line and made him unable to 

participate. The Tax Department maintains that Taylor simply disconnected the call and refuse( 

to answer when the Court called back. The hearing proceeded as scheduled and the Tax 

Department presenting its witness to testify about the Taylor tax returns. 

7. Subsequent to the hearings, but prior to issuing a decision, the administrative law 

judge who presided over the proceedings retired and Judge Harlan signed the final decision date 

August 20,2015. The AU determined that the assessed amount plus interest and penalties in tb 

amount of$13,282.18 was proper based upon Taylor'S initial representation in his original 2012 

tax return. 

http:of$13,282.18


8. Under W.Va. Code §29A-S-4J the Circuit Court has the authority to review 

administrative decisions from state agencies. "TIle comt may affirm the order or decision of th 

agency or remand the case for further proceedings. It sha.H reverse, vacate or modify the order ( 

': decision ofthe agency ifthe substantial rights of the petitioner or petitioners have been 

prejudiced because the administrative findings, inferences. conclusions, decision 01' order are: 

(1) In violation of constitutional or statutory provisions; or 

(2) In excess of the statutory authority or jurisdiction of the 

agency; 01' 

(3) Made upon unlawful procedures; or 

(4) Affected by other error of law; or 

(5) Clearly wmng in view of the reliable, probative and substantial 

evidence on the whole record; or 

(6) Arbitrary or capricious or characterized by abuse of discretion 

or clearly unwalTanted exercise of discretion. 

9. Taylor makes multiple assignments of error in this case in different filings. The 

!i" Court frods that all complaints re~arding the professionalism of Administrative Law Judge 
H
:. Harl~ Pollack, or legal counsel for the Tax Department are without merit. ij 
11 

10. Equally irrelevant is the extensive devotion of fmdings in the ALJ Final Order tc
Ii 
II the numerous filings of Taylor in its final decision. None ofthese matters were relevant to the1I 
11
II
,! ultimate issue and time devoted to complaining about Taylor would have been better used in 
I 

I 
I 

researching and explaining the law behind the AL] decision. 

I 11. The issue for consideration by this Court is whether'the AU committed error in 

II its decisjon finding that Taylor'S Amended Federal Tax Return was erroneous and refusing to 
"i! 
'I

il 
accept it as the fmal tax return for tax year 2012. 

TI 

II 12. With respect to State income tax returns, the following has been declared: 

il
I. 

il 
:1 

3q
!. 
i! 



It is the int~nt of the Legislature that this State for purposes of its 
personal income tax adopt the provisions of the laws of the United 
States relating to the determination of income for federal income 
tax purposes in order to simplify preparation of State income tax 
returns by taxpayers,. to improve enforcement of the State income 
tax through use of information obtained from federal income tax 
audits and to aid in the interpretation of the State tax law through 
use of federal judicial and administrative determinations and 
precedents. To facilitate this intent, the West Virginia Personal 
Income Tax Act as set forth under W. Va. Code § 11-21-1 et seq. 
shall be construed to accomplish the foregoing purposes. 

W. Va.C.S.R. § 110-21-2.1 

13. Under W.Va. Code of State Rules §110-21-11.1, "[t]he taxpayer's federal adjust~( 

gross income is the actual starting point each year for computing the West Virginia taxable· 

income on which his West Virginia personal income tax liability is based. The West Virginia 

taxable income of a resident individual means his federal adjusted gross income with the 

modifications stated in Sections 12, 12a and 12b of these regulations, less his West Virginia 

personal exemptions." 

14. Ifthere is an amendment to a federal tax return, a taxpayer is required to do as 

follows: 

Ifthe amount of a taxpayer's federal taxable income reported on 
his federal income tax return for any taxable year is changed or 
corrected by the United States Internal Revenue Service or other 
competent authority or as the result of a renegotiation of a contract 
or subcontract with the United States, the taxpayer shall report 
such change or correction in federal taxable income within ninety 
(90) days after the finaJ determination of such change, correction,. 
or renegotiation, or as otherwise required by the Tax 
Commissioner, and shall concede the accuracy of such 
determination or state wherein it is erroneous. When making such 
report, the taxpayer shall disclose to the Tax: Commissioner the full 
particulars ofsuch federal tax change or correction. 

Any taxpayer who files an amended federal income tax return must 
also file within ninety (90) days thereafter an amended West 



Virginia m\lome tax return, and shall in addition provide the Tax 
Commissioner with such further information as he may require. 

W. Va. C.S.R. § 110~21-59.1) 59.2. 

15. As to the actual return itself, the State Tax. Commissioner, 

For the purpose ofascertaining the con-ectness of any tax return or 
assessment and for the purpose ofmaking an estimate ofany 
taxpayer's liability for tax administered under this article, and for the 
further pwpose of conducting the hearings provided for in section nine 
or nine-a of this articJe, the tax commissioner shall have the power to 
examine or cause to be examined, by any agent or representative 
designated by the tax commissioner, any books, papers, records, 
memoranda, inventory or eq,uipment bearing,uponthe matters required 
to be inCluded in the tax retUrn, may make test checks oftax yield, and 
may l'equire the attendance of the person rendering the tax return or the 
attendance of any other person having knowledge ofthe matters 
contained therein and may take testimony and may require material 
proof with power to administer oath to such person' or persons. 

,i 
,.
i; W, Va, Code § 11-10-5a. 
( 

!: 
;i 

"!! 16. From this investigation, the State Tax. Commissioner may proceed to make a 1 
::il 
I: •" return for an individual from information avat1able to him. ifany person "makes and flIes 
Ii 

:1 
:1 willfully or otherwise, a false or fraudule~t re.~n".' W.Va. Code §11-10-5c. 

II 17. In the Final Decision, Judge Harlan stated that ~'[t]he governing statute and 
" I: 
il 

II legislative rules clearly grant the Respondent [Tax Commissioner] the power to investigate 8 

ii 
to make changes to an individual's accounts or retunlS as well as to.make appropriate r 

:! assessments for non-payment of taxes when necessary. See W.Va. Code §11-1O·7; W.Va. C( 

:1 

tl §lI-21-12 et seq; 110 Code ofState Regulations 21, §59," 

li 
i. 

H 
18. Jud~e Harlan's finding does not totally square with the law. W.Va. Code §11· 

Ii 

Ii 12 declares that "[tJhe West Vit-ginia adjusted gross income ofa resident individual means hi: 
i ~ 
!i . 

:~ her federal adjuSted gross income as defined in the laws of the United States for the taxable y 

ii
'j , 

!( 
" 
:1 



with the modifications spe~ified in this section." The legislature designated this starting point 

''to simplify preparation ofState income tax returns by taxpayers, to improve enforcement of the 

State income tax through use ofinformation obtained from federal income tax audits and to aid 

in the interpretation of the State tax law through use of federal judicial and administrative 

determinations and precedents." W.Va. C.S,R. §11O-21-2.l, For State tax purposes, federal 

adjusted gross income can be adjusted upwards or downwards depending on state tax law 

modifications as contained in W.Va. Code §11-21~12, et seq, but there is no authority for the 

State Tax Department to disregard an accepted federal amended .tax retum'srepresentation of 

adjusted gross income without conducting some form of investigation into the matter and makht1 

a detennination of fraud or falsity from which the parties can have a meaningful appellate 

process. 

19. In its Reply to the Petition, Tax Commissioner states that [t]he legality ofthis 

decrease [between the 2012 tax return and amended return]. is the only issue in this case". Reply, 

p. 2. ,2 (February 25, 2016). The Reply likewise includes an Affidavit provided by State Tax 

Department Employee Matthew Irby wh~!elates that "[t]he amended return [2012] was.. .... 

processed prior to the Tax Account Administration Division being notified an appeal for that tax 

year had been filed with the Office ofTax Appeals". Affidavit,,6 (February 25, 2016). 

20. The Tax Department repeatedly cites the decision in RGIS Inventory Specialist v. 

Palmer, 209 W.Va. 154,544 S.E.2d 79 (2001) and W.Va. Code §11~lOA-1O for the proposition 

that the taxpayer bears the burden ofproof but neither reference actually indicates what the 

standard ofproof is nor was any proof standard applied to this situation by the hearing examiner. 

The West Virginia Supreme Court of Appeals has recognized that generally ''tax. laws are strictly 



construed, and when there.is doubt regarding the meaning of such laws they should be construed 

in favor of the taxpayer". Wooddell v. Dailey, 160 W.Va. 65, 68,230 S.E.2d 466,469 (1976). 

21. In this case, the Court finds that the application of W.Va. Code §11-1 0-7 

regarding all state tax assessments and the specific statute dealing with West Virginia personal 

.income tax as contained in W.Va. Code §11-21-12 create ambiguity that should be resolved in 

favor of the taxpayer. Specifically, W.Va. Code §11-21-12 and its accompanying rules, establish 

that federal adjusted gross income is the actual starting point for determining state tax liability. 

The Code ofState Rules goes a step furUler in explaining the rational to include thaUl1eState 

would be able to "improve enforcement ofthe State income tax through use of information 

obtained from federal income tax audits", The legislative scheme indicates a heavy reliance on 

the Internal Revenue Service's acceptance of tax returns as establishing the appropriateness 

thereof and utilizing federal income tax audits to make sure the state submission was accurate. 

Furthermore, W.Va. Code §11-21-59 requires individuals to amend their state tax return any time 1 

their federal tax return is amended and indicate why the tax return was amended. The 'fax 

Commissioner is then given the power t&jnvestigate the return, under W.Va. Code §11-10-5a ... 

and then to make a determination as to whether the tax return is fraudulent or false as required 

unde! W.Va. Code §1l-10-5c. From that declaration, the Tax Commissioner may proceed to 

make a new return or assessment against the taxpayer. This is not what happenedintbis case. 

22. The State Tax Department issued a refund upon receipt oftbe Amended 2012 

State Tax Return and in its agent's Affidavit, indicates that the Amended 2012 Tax Return was 

accepted but the refund was made in error because of the subsequent filing of an appeal by 

Taylor relating to the 2012 tax assessment based upon his original filing. Rather than conduct an I 

investigation regarding the 2012 return, the State Tax Department disregarded the Amended 
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--

2012 Tax Return and proc~eded under W.Va Code §1l-10-7 and declared the return erroneous 

and concluded that the original assessment was correct. 

23. The problem with the approach employed by the State Tax Commissioner in this 

, instance is that the statutory scheme supports a presumption that the federal adjusted gross 

!!:i income reported to the IRS and subsequently to the State is correct - otherwise, why establish it 
" 
!; 
" 

as the actual starting point for state income tax purposes? The State's insistence thatthe 

;. taxpayer bear the burden ofproof creates a strange dynamic if the taxpayer has filed, what the 

taxpayer has sworn, is a correct return. For this reason, the mo:re logical approach is the. one the 
, 

;1 	 laid out in W.Va. Code §11-10-5, et seq, whereby the State Tax Commissioner declares areturit 

to be false or fraudulent and identifies the areas that it deems false or fraudulent when it issues a 

il return for the taxpayer. Once tIus determination is made, the taxpayer would bear the burden of 
.; 

'! 	 proof to provide facts in support ofthe original return and the proceedings would not be full of 
j~ 

l! 	 vagueness but could be meaningful attempts to arrive at the truth. 

iI 
I, 

:~ 24. As it relates to this particular case, the Internal Revenue Services, so far-as it 
!i 
" il appears from the file, did not question th,~}ccuracy'ofMr. Taylor's amended 2012 tax return, did 

II not conduct an audit, and retUrned hlm to its good graces as a tax preparer. From the State Tax 
" 

I 
" 	Department'sA,Oldavit, the State Tax Department has accepted Taylor's Amended 2012 StateIi 

Tax Return while denying Taylor a refund for same. The Tax Department has not made any
II 
if 
!I declaration with regard to whether the Amended 2012 State Tax Return is false or fraudulent. 
II 
11 Accordingly, Taylor's Amended 2012 State Tax Return is the final return for tax. year 2012. By 
:! 

virtue ofthis return being the final return, the prior assessment is vacated. 
11 
;1
I 

25. This Court is not passing any judgment on the application of the tax code in this 

II 	 decision. Should a determination offraud or falsity be made with regard to Taylor's Amended 
:1 

I 
I. 	 8
; 



2012 State Tax Return, noJhing ill this decision would prevent the State Tax Department from 

pursuing the matter. This decision is based solely on the arbitrary application ofthe statutory 

provision regarding the investigative function of the State Tax Department as described herein. 

ACCORDINGLY, IT IS HEREBY ORDERED: 

1. The August 20,2015 decision of the Office of Tax Appeals is REVERSED. 

2. The Circuit Clerk shall provide a copy of this Order to all Counsel and Parties of : 

record. 

3. Any and all superfluous filings, pleadings, or other correspondence by the 

Petitioner to the Court subsequent to the appeal Petition are DENIED/DISMISSED. 

4. Nothing remaining to be done in this matter, it shalJ be removed from the docket 

and placed among the actions ended. 

ENTERED this ~ay of August.2016. 

9 



