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NOW COMES, G. Russell Rollyson, Jr., Deputy Commissioner of Delinquent and 

Nonentered Lands for Marion County, West Virginia (hereinafter, "Mr. Rollyson"), and 

pursuant to the West Virginia Rules of Appel/ate Procedure Rule 16(h)1, submits the 

following Summary Response to the Petitioner's Petition for Writ of Prohibition. 

I. Assignment of Error 

On October 23, 2017, the Petitioner Southland Properties, LLC filed the instant 

action seeking a writ of prohibition to prohibit enforcement of an order entered by the 

Circuit Court of Marion County, West Virginia dated September 19, 2017 which denied a 

previously filed motion by the Petitioner Southland Properties, LLC to intervene in a 

case originally filed by Respondent Kenneth G. Jones, Jr. against the Respondent Mr. 

Rollyson. 

The Petitioner notes one Assignment of Error in its petition for writ of prohibition: 

That the Circuit Court exceeded its legitimate powers by 
denying the Petitioner's Motion to Intervene as required by 
the West Virginia Rules of Civil Procedure because it failed 
to recognize the Petitioner as an indispensable party entitled 
to protect its interests in real property. 

II. Summary Response 

a. Factual and Procedural Background 

The underlying lawsuit was originally filed by Kenneth G. Jones, Jr. against Mr. 

Rollyson. The case was filed to compel Mr. Rollyson to issue two tax deeds pursuant to 

the provisions of W. Va. Code § 11A-3-60. Petitioner's Appendix ("Appendix") at page 

2-8. 

1 Pursuant to the provisions of Rule 16(h), the Respondent G. Russell Rollyson, Jr. acknowledges and 
consents to the waiver of oral argument. 



Prior to filing that action, Respondent Jones purchased tax liens for two parcels 

of property at a sale conducted by Mr. Rollyson pursuant to W. Va. Code § 11A-3-45. 

Appendix at page 2, ~ 2. Thereafter, Mr. Jones complied with the requirements of W. 

Va. Code § 11A-3-52 to secure a tax deed from Mr. Rollyson. 'd. at ~ 3. Mr. Jones was 

informed by Mr. Rollyson that he would be entitled to request a deed to one parcel on 

October 17, 2016, and the second on October 24,2016. 'd. at~ 4. 

On October 17, 2016, the Petitioner Southland Properties, LLC filed a petition 

under Chapter 11 of the federal Bankruptcy Code. Appendix at pages 2-3, 1m 5-6; 

Appendix at page 23 ~ 6. This in turn placed an "automatic stay" (See 11 U.S.C. § 362) 

on certain actions by creditors of Southland Properties, including actions by Mr. 

Rollyson. 'd. Mr. Rollyson was thereafter prohibited by the federal bankruptcy law from 

issuing any tax deed as may have been requested by Mr. Jones. 'd. 

On March 3, 2017, by order of the United States Bankruptcy Court for the 

Northern District of West Virginia, Southland Properties, LLC's bankruptcy petition was 

dismissed. Appendix at page 29. Soon thereafter, Mr. Jones requested that Mr. 

Rollyson issue to him tax deeds to the two subject parcels pursuant to W. Va. Code § 

11A-3-59. Appendix at page 168. Mr. Rollyson refused, citing language contained in 

W. Va. Code § 11-3-59 which states that "[e]xcept when ordered to do so as provided in 

section sixty [§ 11A-3-60] of this article, the deputy commissioner shall not execute and 

deliver a deed more than thirty days after the purchaser's right to the deed accrued." 

Appendix at page 170. At the time of Southland Properties, LLC's bankruptcy 

dismissal, at least 137 days had passed since Mr. Jones's right to request the tax deeds 

had accrued. Appendix at page 23 ~ 7; Appendix at page 29. 
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Mr. Rollyson reasoned that he had no authority to execute and deliver the 

requested deeds because more than thirty days had passed since the dates Mr. Jones's 

right to request the deeds accrued, which were October 17, 2016 and October 24,2016. 

Appendix at pages 21-33. During the thirty days following those dates, Mr. Rollyson 

was prohibited from issuing the deeds by operation of federal bankruptcy law. Id. To 

decide whether to issue the deeds to Mr. Jones, Mr. Rollyson was thus left to either 

follow the plain language of W. Va. Code § 11A-3-59, or read into that section a "tolling" 

of the thirty day time period by virtue of the bankruptcy filing. Id. 

Thereafter, on March 29, 2017, Mr. Jones filed the underlying action to compel 

Mr. Rollyson to issue the requested tax deeds pursuant to W. Va. Code § 11A-3-60. 

Appendix at pages 2-8. Mr. Rollyson filed a Motion to Dismiss that action on May 3, 

2017 citing the 30 day time frame of W. Va. Code § 11A-3-59. Appendix at pages 21

33. A hearing was held before the Honorable David R. Janes in the Circuit Court of 

Marion County, West Virginia on July 11, 2017. Appendix at pages 112-126. At that 

hearing, the court converted Mr. Rollyson's Motion to Dismiss into a Motion for 

Summary Judgment. Id. The court granted summary judgment in favor of Mr. Jones 

and entered an order dated August 10, 2017 directing Mr. Rollyson to issue the tax 

deeds. Appendix at pages 127-133. Mr. Rollyson thereafter complied with the court's 

order, and forthwith executed and issued the tax deeds and mailed them for filing with 

the County Clerk of Marion County, West Virginia. 

On July 27, 2017, the Petitioner Southland Properties, LLC filed a Motion to 

Intervene in the matter filed by Mr. Jones against Mr. Rollyson. Appendix at pages 9

14. Mr. Rollyson did not file a responsive pleading to this motion. On September 11, 
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2017, a hearing was held on the motion to intervene. Appendix at pages 138-151. Mr. 

Rollyson took no position on the arguments made by either party at the hearing, as Mr. 

Rollyson did not decide who should or should not be named in that lawsuit. Id. The 

Motion to Intervene was denied by order dated September 19, 2017. Appendix at 

pages 134-137. 

b. Summary Argument 

This summary response is not submitted to argue either for or against any 

actions taken by the lower court. Indeed, the record will reflect that Mr. Rollyson took 

no position as to the Petitioner's right to intervene in this matter, nor did Mr. Rollyson 

choose which parties must be named in the case. This summary response is intended 

to outline the reasoning for Mr. Rollyson's actions in the circuit court to help facilitate the 

Court's understanding of the factual background and procedural posture of the case, as 

it relates to the Respondent Mr. Rollyson. 

Mr. Rollyson is the Deputy Commissioner for Delinquent and Nonentered Lands 

for Marion County, West Virginia. He holds this title by virtue of his employment with 

the Office of West Virginia State Auditor John B. McCuskey. By virtue of W. Va. Code § 

11A-3-33, the West Virginia State Auditor is ex officio state commissioner of delinquent 

and nonentered lands. In this capacity, the State Auditor is: 

... empowered, and it shall be his duty, through the land 
department in his office, to administer and carry into 
execution the laws with reference to such lands. The Auditor 
on behalf of the state shall have power to hold and manage 
such lands, and to exercise all other powers incident to the 
powers and duties conferred upon him by this article. 

See W. Va. Code § 11A-3-33. 
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The duties exercised by the State Auditor as ex officio state commissioner of 

delinquent and nonentered lands are mandatory, nondiscretionary, and limited to those 

conferred by statute. In Foster Foundation v. Gainer, 228 W. Va. 99, 717 S.E.2d 883 

(2011), this Court discussed the nature of the Auditor's duties under W. Va. Code § 

11A-3-1 et seq. At issue in particular was the Auditor's duty to charge certification fees 

upon delinquent property transferred to him by a county sheriff under W. Va. Code § 

11A-3-39(a). 

In describing the Auditor's mandatory and nondiscretionary duty to charge the 

certification fees, the Court noted that the language of the statute stated the Auditor 

"shall" charge certification fees which, under rules of statutory construction, meant that 

when an actor is directed to act by the word 'shall,' the actor 
is compelled to perform the required duty; the performance 
of such action is mandatory, and no discretion is afforded to 
the actor to refuse said duty. 'A ministerial act or duty is one 
which is to be performed under a given state of facts, in a 
prescribed manner, in obedience to the mandate of legal 
authority, and without regard to or exercise of the judgment 
of the one doing it upon the propriety of the act's being 
done.' Syl. pt. 2, Marcum v. Ballot Comm'rs, 42 W. Va. 263, 
26 S.E. 281 (1896). 

Foster Foundation at 110. 

Likewise, in this action, Mr. Rollyson refused to issue the tax deeds because the 

language of the statute states that "[e]xcept when ordered to do so as provided in 

section sixty [§ 11A-3-60] of this article, the deputy commissioner shall not execute and 

deliver a deed more than thirty days after the purchaser's right to the deed accrued." 

See W. Va. Code § 11A-3-59 [emphasis supplied]. Thus, the plain language of the 

code prohibited Mr. Rollyson from issuing the deeds as requested, as more than thirty 

days had elapsed since Mr. Jones's right to the deeds had accrued. There is no explicit 
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language in the code that carves out an exception when a deed cannot be issued 

because of a bankruptcy filing. 

However, the plain language of W. Va. Code § 11A-3-60, broadly allows a circuit 

court to compel the deputy commissioner to prepare and execute a tax deed. Thus, Mr. 

Jones filed an action pursuant to that code provision. Mr. Rollyson outlined to the circuit 

court the foregoing reasons why the deeds were not issued. The Circuit Court, acting 

under its statutory authority, compelled issuance of the tax deeds to Mr. Jones by its 

Summary Judgment Order entered on August 10, 2017. Appendix at pages 127-133. 

Mr. Rollyson forthwith faithfully complied with that order and issued the tax deeds. 

A writ of prohibition does not lie against the Respondent Mr. Rollyson. The 

requirements for a writ of prohibition are stated in Syllabus Point 4 of State ex rei. 

Hooverv. Berger, 199 W. Va. 12,483 S.E.2d 12 (1996): 

In determining whether to entertain and issue the writ of 
prohibition for cases not involving an absence of jurisdiction 
but only where it is claimed that the lower tribunal exceeded 
its legitimate powers, this Court will examine five factors: (1) 
whether the party seeking the writ has no other adequate 
means, such as direct appeal, to obtain the desired relief; (2) 
whether the petitioner will be damaged or prejudiced in a 
way that is not correctable on appeal; (3) whether the lower 
tribunal's order is clearly erroneous as a matter of law; (4) 
whether the lower tribunal's order is an oft repeated error or 
manifests persistent disregard for either procedural or 
substantive law; and (5) whether the lower tribunal's order 
raises new and important problems or issues of law of first 
impression. These factors are general guidelines that serve 
as a useful starting point for determining whether a 
discretionary writ of prohibition should issue. Although all five 
factors need not be satisfied, it is clear that the third factor, 
the existence of clear error as a matter of law, should be 
given substantial weight. 
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Petitioner cannot meet the standards for issuance of a writ against Mr. Rollyson 

as the actions taken were in accordance with the plain language of W. Va. Code § 11A

3-59. Likewise, when ordered to do so by the circuit court pursuant to W. Va. Code § 

11A-3-60, Mr. Rollyson faithfully and forthwith issued the tax deeds. Thus, the actions 

taken by Mr. Rollyson were not clearly erroneous as a matter of law and a writ of 

prohibition does not lie against him. 

Additionally, Petitioner has other avenues of relief available and therefore will not 

be prejudiced by denial of a writ. W. Va. Code § 11A-4-3 speCifically provides a right of 

action for a land owner to set aside a tax deed that was improperly obtained. W. Va. 

Code § 11A-4-3(b) states: 

(b) Whenever the deputy commissioner has delivered a 
deed to the purchaser after the time specified in section flfty
nine of article three of this chapter, or, within that time, has 
delivered a deed to a purchaser who was not entitled thereto 
either because of his failure to meet the requirements of 
section fifty-two of said article three, or because the property 
conveyed had been redeemed, the owner of such property, 
his heirs and assigns, or the person who redeemed the 
property, may, before the expiration of three years following 
the delivery of the deed, institute a civil action to set aside 
the deed. No deed shall be set aside under the provisions of 
this section, except in the case of redemption, until payment 
has been made or tendered to the purchaser, or his heirs or 
assigns, of the amount which would have been required for 
redemption, together with any taxes which have been paid 
on the property since delivery of the deed, with interest at 
the rate of twelve percent per annum. 

Also, W. Va. Code § 11A-4-4 provides the Petitioner a cause of action to set 

aside the tax deed for inadequate notice to a person or entity so entitled. These 

sections provide the Petitioner a cause of action in which it may raise the arguments 

and defenses it deems appropriate and would subsequently have an opportunity to 
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appeal any adverse decision. This Petitioner cannot meet the requirements for the 

issuance of a writ and prohibition does not lie against Respondent Mr. Rollyson. 

III. Conclusion 

The Auditor's duties under W. Va. Code § 11A-3-1 et seq. are mandatory and 

nondiscretionary, and the Auditor, through his Deputy Commissioner Mr. Rollyson, 

seeks to perform those duties as required by law. In this case, Mr. Rollyson followed 

both the plain language of W. Va. Code § 11A-3-59 and the circuit court's order under 

authority of W. Va. Code § 11A-3-60 to issue the tax deeds. Thus, no clear legal error 

exists as to the actions taken by Mr. Rollyson, and prohibition does not lie against him. 

Mr. Rollyson, and by extension the Auditor, will faithfully comply with any action taken 

by this Honorable Court. 

Respectfully submitted this 20th day of November, 2017 

G. RUSSELL ROLLYSON, JR., 
Deputy Commissioner of Delinquent and 
Nonentered Lands for 
Marion County, West Virginia 

By Counsel 

~ LlS~ (WVSB 116082) 
VINCENT J. SMITH 0/'NSB #11406) 
West Virginia State Auditor John B. McCuskey 
1900 Kanawha Boulevard East 
Building 1, Room W-100 
Charleston, WV 25305 
Telephone: (304) 558-2251 
Fax: (304) 558-5200 
vincent.smith@wvsao.gov 
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