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II. ASSIGNMENT OF ERROR 


1. THE CIRCUIT COURT EXCEEDED ITS LEGITIMATE POWERS BY DENYING 
THE PETITIONER'S MOTION TO INTERVENE AS REQUIRED BY THE WEST 
VIRGINIA RULES OF CIVIL PROCEDURE BECAUSE IT FAILED TO RECOGNIZE THE 
PETITIONER AS AN INDISPENSIBLE PARTY ENTITLED TO PROTECT ITS 
INTERESTS IN REAL PROPERTY. 

III. STATEMENT OF THE CASE 

On June 29,2016, Kenneth Jones ("Jones") purchased two parcels of real property 

at a tax sale held pursuant to West Virginia Code § 11A-3-45 (2016). The two parcels 

were certified as 24-6347 and 24-6414; each being owned by Southland Properties, LLC 

("Southland" or "Petitioner"). 

On October 17, 2016, Southland filed for protection in the United States 

Bankruptcy Court for the Northern District of West Virginia. The automatic stay provision 

embodied in 11 U.S.C. § 362 halted the tax collection process. Accordingly, the Deputy 

Commissioner of Delinquent and Non-Entered Lands for Marion County, West Virginia 

("Deputy Commissioner") notified Jones that the tax sales had been set aside and that 

the bid process would need to restart. Appendix, pages 7-8. Jones would later file a 

motion in bankruptcy court seeking relief from the temporary stay, but this would not be 

necessary. 

On March 3, 2017, Southland's bankruptcy petition was dismissed pursuant the 

U.S. Trustee's motion suggesting conversion or dismissal. Over the next few weeks, 

Jones and the Deputy Commissioner, each by counsel, exchanged communications 

regarding production of tax deeds related to the parcels purchased at the tax sale. 

Appendix, pages 169-171. These communications are important because they indicate 

the knowledge possessed by counsel for Jones. Id. For example, Jones argued to the 

1 



Deputy Commissioner that a governmental agency should not litigate the issue, but that 

the appropriate parties for the dispute were the purchaser and landowner. Id. 

Importantly, in his reply, the Deputy Commissioner correctly identified that West Virginia 

Code § 11A-3-56, allows a delinquent landowner the right to redeem his property up to 

the time when a tax deed is issued. Id. These issues bring to light deficiencies that may 

have led to the Circuit Court's error. 

On March 29, 2017, Kenneth Jones filed a Petition in the Marion County Circuit 

Court pursuant to West Virginia Code § 11A-3-60, seeking an order compelling the 

Deputy Commissioner to issue tax deeds for the two parcels of property. Appendix, pages 

2-8. 

The Deputy Commissioner filed a Motion to Dismiss arguing, among other things, 

that issuance of deeds was not appropriate and that the governmental agency's 

determination was that the bid process should restart. Appendix, pages 21-33, 26. Jones 

countered in his Response to Motion to Dismiss that the Deputy Commissioner exceeded 

his statutory authority in setting aside the tax sale, despite the governmental agency's 

determination. Appendix, pages 34-106, 34. In his Reply to Petitioner's Response to 

Motion to Dismiss, the Deputy Commissioner reiterated the statutory bases for his refusal 

to issue the deeds. Appendix, pages 107-109, 109. 

On July 11, 2017, a hearing in the Marion County Circuit Court, before the 

Honorable Judge David Janes, was held on the Motion to Dismiss. Since additional facts 

outside the Complaint were introduced, the hearing was converted to a Summary 

Judgment hearing. Appendix, pages 113-114. On July 27, 2017, the Petitioner filed a 

Motion to Intervene seeking to defend its interests in the subject property. Appendix, 
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pages 9-20. An order granting summary judgment in favor of Jones was entered two 

weeks later on August 10,2017. Appendix, pages 127-133. 

A hearing on the Motion to Intervene was then held on September 11, 2017. At 

the hearing, the Petitioner argued the points outlined in the motion. See generally, 

Appendix, pages 138-151. Jones countered that the issue was moot and that the motion 

was baseless and frivolous. Id. The Deputy Commissioner stood silent. Id. 

By order entered on September 19,2017, the Marion County Circuit Court denied 

Southland's right to intervene. Appendix, pages 134-137. The Petitioner seeks to have 

the Supreme Court prohibit enforcement of this order and to be made a party to the 

underlying suit so that it be permitted to defend its substantial interests in the real 

property. Additionally, this Court should vacate the order granting summary judgment 

and compelling issuance of the tax deeds due to the effect of Rule 12(b)(7) for failure to 

join an indispensable party. 

IV. SUMMARY OF ARGUMENT 

Southland's basis for arguing for intervention in the case below is one deeply 

rooted in timing and procedure. But for the Circuit Court's clear error in the application of 

the Rules of Civil Procedure, the tax debt owed relating to the subject property would 

have been satisfied, thus negating further proceedings and the costs incurred by both the 

Petitioner and Jones.' See Appendix, pages 152-166. 

Notwithstanding the potential sale, there are additional legal arguments existing 

but not appropriately advanced below upon which Southland was likely to prevail that 

would have also negated the need for additional litigation. Consider the argument raised 

by the Deputy Commissioner, for example. The Deputy Commissioner advanced the 

3 




position that restarting the notice process was necessary. Appendix, page 26. 

Additionally, it appears from Jones' Response to the Motion to Dismiss that the statutorily 

prescribed procedures were not followed for both parcels. These are important defenses 

that the Circuit Court should have considered prior to disposing of the Petitioner's 

ownership of the disputed parcels. Appendix, pages 34-106. 

The Circuit Court was required by the clear mandate of Rule 24 of the West Virginia 

Rules of Civil Procedure to include Southland as a party to the case so that it could protect 

its interests in the subject property where it would have been prejudiced by exclusion and 

no other party would have adequately advocated for its protected interests. 

Rule 19 of the West Virginia Rules of Civil Procedure requires inclusion of any 

entity whose substantial interests cannot be adequately protected without joinder and 

proper advocacy. Rule 19 is an inclusive rule that favors joinder over exclusion. To be 

considered an indispensable party under Rule 19, the proposed intervener must claim an 

interest relating to the subject of the action and be so situated that without the intervener's 

advocacy, its interest in the subject property cannot be adequately protected. Southland 

is an indispensable party because it fully meets these requirements and, in accordance 

with Rule 24 of the West Virginia Rules of Civil Procedure, was required to be joined in 

the underlying suit so that it could protect its interests in the subject real property. 

The Petitioner had several avenues upon which it could have advanced its 

defense. Southland could have demanded that the Circuit Court observe the 

governmental agency's adherence to its requirements requiring the notice process to 

restart. Southland could have argued that the Circuit Court require proof that the 

statutorily prescribed notice procedures had been fully complied with by Jones. 
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Southland could have argued that no consideration was provided for the property since 

the Deputy Commissioner had order the Marion County Sheriff to return the funds paid. 

Considering the delay caused by any of these reasonable defenses, Southland could 

have, in the interim, conveyed the subject real property and paid its delinquent taxes. 

None of these opportunities to defend its substantial interests in its real property were 

afforded to Southland, however. The result is an unconstitutional deprivation of property 

in violation of procedural due process rights guaranteed by the Fifth and Fourteenth 

Amendments to the Constitution of the United States of America and Article III, Section 

Ten of the Constitution of West Virginia. Since the Circuit Court clearly exceeded its 

legitimate powers by ignoring the unambiguous mandates of the Rules and thereby 

depriving Southland of its constitutionally protected right to defend its interests in its real 

property, the Supreme Court should grant this writ, enjoin enforcement of the Circuit 

Court's erroneous orders, and remand the case with Southland as a party to the suit. 

V. PROHIBITION IS PROPER 

The Petitioner contends that a Writ of Prohibition is the proper remedy in this case 

as the lower court acted beyond its legitimate powers by refusing to allow it to intervene 

in a case where intervention was mandatory. Prohibition, being one of the enumerated 

extreme writs codified in West Virginia Code § 53-1-1 (2016), is applied only in rare 

situations. This Court has held that "prohibition lies only to restrain inferior courts from 

proceeding in causes over which they have no jurisdiction, or, in which, having 

jurisdiction, they are exceeding their legitimate powers and may not be used as a 

substitute for [a petition for appeal] or certiorari." Syllabus Point 1, Crawford v. Taylor, 

138 W. Va. 207, 75 S.E.2d 370 (1953). Emphasis added. 
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Later, in State ex rei. Hoover v. Berger, this Court explained that there are five (5) 

factors pertinent to this Court's consideration of whether to entertain a writ of prohibition 

when the offending Court has jurisdiction but has exceeded its legitimate authority: 

(1) 	 whether the party seeking the writ has no other adequate means, 
such as direct appeal, to obtain the desired relief; 

(2) 	 whether the petitioner will be damaged or prejudiced in a way that is 
not correctable on appeal; 

(3) 	 whether the lower tribunal's order is clearly erroneous as a matter of 
law; 

(4) 	 whether the lower tribunal's order is an oft repeated error or 
manifests persistent disregard for either procedural or substantive 
law; and 

(5) 	 whether the lower tribunal's order raises new and important problems 
or issues of law of first impression. 

"These factors are general guidelines that serve as a useful starting point for 

determining whether a discretionary writ of prohibition should issue. Although all five 

factors need not be satisfied, it is clear that the third factor, the existence of clear error as 

a matter of law, should be given substantial weight." Syllabus Point 4, State ex reI. Hoover 

v. Berger, 199 W. Va. 12, 483 S. E.2d 12 (1996). Emphasis added. 

While it is likely that all of the five factors apply to the instant Petition, the Circuit 

Court's clear error in the application of the West Virginia Rules of Civil Procedure offends 

the factor most emphasized by the Supreme Court. Moreover, Southland has no other 

adequate remedy available since it was not made a party to the case below. Ultimately, 

this Court's power to enjoin enforcement of the Circuit Court's illegitimate order is 

necessary to prevent the imminent prejudice that will result from the unlawful taking of the 

Petitioner's real property since "the writ ... shall lie as a matter of right in all cases of 

usurpation and abuse of power." West Virginia Code § 53-1-1 (2016). 
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VI. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Petitioner respectfully requests oral argument before the West Virginia 

Supreme Court of Appeals pursuant to Rule 19 or Rule 20 of the West Virginia Rules of 

Appellate Procedure, as the Court deems appropriate. The Petitioner has not identified 

through diligent research that any decision of this Court has been rendered directly 

applicable to the instant facts. The Petitioner also requests a full opinion from this Court. 

VII. ARGUMENT 

The Supreme Court's ruling on this matter is contingent upon an understanding of 

the relevant Rules of Civil Procedure. Accordingly, these Rules should be explained. The 

pertinent portion of Rule 19 provides: 

(a) Persons to be joined if feasible. A person who is subject to service of 
process shall be joined as a party in the action if (2) the person claims an 
interest relating to the subject of the action and is so situated that the 
disposition of the action in the person's absence may (i) as a practical matter 
impair or impede the person's ability to protect that interest. 

W. Va. R. Civ. P., Rule 19. 

This Court, when interpreting the rule in State ex rei. One-Gateway Assocs. v. 

Johnson, 208 W. Va. 731, 733, 542 S.E.2d 894, 896 (2000), relied upon two previously 

crafted syllabus points addressing the issue at bar: 

Under Rule 19(a) of the West Virginia Rules of Civil Procedure a party 
becomes an indispensable party if he has an interest relating to the subject 
of the action and is so situated that the disposition of the action in his 
absence may as a practical matter impair or impede his ability to protect 
that interest. Syllabus Point 1, Pauley v. Gainer, 177 W. Va. 464, 353 
S.E.2d 318 (1986). 

Generally, all persons who are materially interested in the subject- matter 
involved in a suit, and who will be affected by the result of the proceedings, 
should be made parties thereto, and when the attention of the court is called 
to the absence of any of such interested persons, it should see that they are 
made parties before entering a decree affecting their interests. Syllabus, 
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Manufacturers' Light & Heat Co. v. Lemasters, 91 W. Va. 1, 112 S.E. 201 
(1922). 

Syllabus, State ex rei. One-Gateway Assocs. v. Johnson, 208 W. Va. 731, 733, 542 

S.E.2d 894, 896 (2000). 

In State ex rei. One-Gateway Assocs. v. Johnson, the Supreme Court was asked 

to decide whether joinder was necessary where the state Department of Highways had 

constructed a road that benefited the Petitioner, but to the detriment of the Plaintiff below. 

Deciding that joinder was necessary to adjudicate the effects on all parties who claimed 

an interest in the use of adjoining land, the Supreme Court granted the Petitioner's writ 

and enjoined enforcement of the Circuit Court's order. "We believe that the petitioner 

claims an interest relating to the subject of [the Plaintiff's] injunction action and is so 

situated that the disposition of the action, as a practical matter, impairs the petitioner's 

ability to protect that interest." Id. at 735, 542 S.E.2d at 898. 

The Supreme Court should arrive at the same conclusion here. In the present 

case, Southland's real property is the subject of the litigation. No other party, indeed 

neither the Deputy Commissioner nor Jones, have anything close to a parallel interest in 

preserving Southland's interest in its property. See generally, Appendix, pages 138-151. 

And since Southland's ownership interests are extinguished once the deeds are issued 

and delivered by the Deputy Commissioner, Southland has no adequate remedy at law. 

Clearly, Southland should have been joined in the case for the same reasons that this 

Court held for the Petitioner in One-Gateway Assocs. 

While the Respondents may argue that joinder is a matter left to the sound 

discretion of the Circuit Court, it is important to realize that the Circuit Court applied no 
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reasoned discretion in the application of the Rules. Appendix, pages 134-137. Instead, 

the Circuit Court, without reference to any legislative history, assumed that the legislature 

intended no notice to a delinquent taxpayer despite the contrary announcement 

articulated by the legislature in West Virginia Code § 11A-3-1 (3) (2016) describing one of 

the purposes of the law "to secure adequate notice to owners of delinquent and 

nonentered property of the pending issuance of a tax deed." Appendix, page 137. 

Further, the Circuit Court's flawed reasoning regarding the availability of relief under West 

Virginia Code § 11A-4-1 et seq. ignores the objective of § 11A-3-56 which confers upon 

a tax payer the right to redeem at any time up until issuance of tax deeds. Compare 

Appendix, page 137, with W.Va. Code § 11A-3-56 (2016). The Circuit Court flatly erred 

in its reading of the Code when it declared that Southland "forfeited ownership of the two 

properties" where it failed to redeem within the timeframe articulated by the Deputy 

Commissioner. Compare Appendix, page 136, with West Virginia Code § 11A-3-62 

(declaring that right, title, and interest vests in the tax purchaser upon execution and 

delivery of tax deeds). Such a declaration eviscerates the distinction between fact and 

legal fiction. 

While "the determination of whether a party is indispensable under the provisions 

of Rule 19(a) of the West Virginia Rules of Civil Procedure is in the sound discretion of 

the trial court," State ex reI. One-Gateway Assocs. v. Johnson, 208 W. Va. 731,735 n.5, 

542 S.E.2d 894, 898 (2000), citing Syllabus Point 1, in part, Dixon v. American Industrial 

Leasing Co., 157 W.va. 735, 205 S.E.2d 4 (1974), "in the instant case, the circuit court 

did not exercise its discretion to preclude the joining of the petitioner as an indispensable 

party but rather did not rule directly rule on the issue. Therefore, our inquiry here ;s not 
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whether the circuit court abused its discretion in failing to join the petitioner as an 

indispensable party but whether the petitioner, as a matter of law, was an 

indispensable party to the injunction action." Id. Emphasis added. Accordingly, any 

argument that relies on the Circuit Court's grant of discretion is inherently flawed since it 

offered no reasoned rationale for the exclusion of Southland despite the unambiguous 

requirements of the rules. Thus, the Supreme Court should afford no consideration to 

arguments advanced by the Respondents premised on the Circuit Court's discretion. 

Instead, this Court should grant the prayed for writ of prohibition to correct the 

"substantial, clear cut legal error" emanating from the Circuit Court's error where it failed 

to join an indispensable party as required by the mandates of our rules of procedure. See 

State ex reI. Affiliated Constr. Trades Found. v. Stucky, 229 W. Va. 408, 415, 729 S.E.2d 

243, 250 (2012) citing Syllabus Point 1, Hinkle v. Black, 164 W. Va. 112, 262 S. E.2d 744 

(1979) (Writ of Prohibition is proper to correct substantial, clear cut legal errors made by 

a Circuit Court). This position is in accord with the decision of the Supreme Court in 

Glover v. Narick, 184 W. Va. 381, 400 S.E.2d 816 (1990) ("Where the circuit court acted 

in excess of its jurisdiction in ordering joinder, a writ of prohibition against the enforcement 

of the order was an appropriate remedy"). Preventing the inherent wrongs that would 

pervade the justice system should non-parties be disallowed from defending their 

property interests, coupled with the advantages realized from front-end investment in 

judicial economy, are the bases for Rule 24. 

Rule 24 of the West Virginia Rules of Civil Procedure is premised upon the notion 

that entities not made party to a suit who have no other adequate remedy must be joined 

in a case that will dispose of their substantial interests in subject property. Further, 
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additional and repetitive litigation is minimized by recognition of the mandate embodied 

in the rule by providing all those who have cognizable interests in the disposition of certain 

property to have notice and an opportunity to be heard. Rule 24 states: 

(a) Intervention of right. Upon timely application anyone shall be permitted 
to intervene in an action: (1) when a statute of this State confers an 
unconditional right to intervene; or (2) when the applicant claims an interest 
relating to the property or transaction which is the subject of the action and 
the applicant is so situated that the disposition of the action may as a 
practical matter impair or impede the applicant's ability to protect that 
interest, unless the applicant's interest is adequately represented by 
existing parties. 

W. Va. R. Civ. P., Rule 24. 

Here, both subparagraphs are applicable. Rule 19 of the West Virginia Rules of 

Civil Procedure confers an unconditional right to intervene in the case below. Further 

Southland's interest in the real property which is the subject of the suit may be disposed 

of by the Circuit Court without adequate protection for that interest and where no other 

party has an interest aligned to that of Southland. Therefore, Rule 24 of the West Virginia 

Rules of Civil Procedure also required the Circuit Court to permit intervention. 

The only plausible argument for non-joinder that could be advanced by the 

Respondents is the timeliness of Southland's motion to intervene. Indeed, at the hearing 

on the Petitioner's motion, Jones' counsel argued that intervention was moot since tax 

deeds had been issued resulting in a lack of standing to intervene. Appendix, pages 143

148. Conversely, the Petitioner argued that this issue was not moot since at the time the 

motion was filed no order had been entered by the Circuit Court and thus no deeds had 

been issued. Appendix, pages 148-149. Accordingly, this Court should afford no 

consideration to any position that relies on the timeliness of Southland's motion as its 

premise. 
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The West Virginia Supreme Court of Appeals has opined that a "[trial judge did not 

abuse her discretion when she denied, as untimely filed, motions to intervene, filed three 

months after the entry of a dismissal order." West Virginia Pub. Employees Ins. Bd. v. 

Blue Cross Hosp. Serv., 180 W. Va. 177, 375 S.E.2d 809 (1988). Concededly, three 

months after the disposition of a case would, in the absence of notice, render an issue 

moot. That is not the case here, however. Since Southland filed its motion to intervene 

while the matter was still pending before the circuit court, and because no reliance by 

Jones upon the circuit court's erroneous order was apparent at that time, this Court should 

conclude that Southland's motion to intervene was timely filed and should have been 

granted to allow Southland to protect its substantial interests in its real property. 

Surprisingly, Rule 12 of the West Virginia Rules of Procedure comes to bear on 

this situation, too. Specifically, the applicable portion of Rule 12(b)(7) states: 

Every defense, in law or fact, to a claim for relief in any pleading, whether a 
claim, counterclaim, cross-claim, or third-party claim, shall be asserted in 
the responsive pleading thereto if one is required, except that the following 
defenses may at the option of the pleader be made by motion: (7) failure to 
join a party under Rule 19. 

W. Va. R. Civ. P., Rule 12. 

In the Court below, Southland argued that Rule 12(b)(7) should apply, also. 

Appendix, pages 138-151. Since Jones had failed to include Southland as a party to his 

Petition, he failed to join an indispensable party. Accordingly, when the Circuit Court 

incorrectly concluded that it should deny Southland's motion to intervene based on its 

assumption that a later Complaint could be brought, the only appropriate action for the 

Circuit Court to take would have been to dismiss Jones' Petition since it is undeniable 
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that Southland is an indispensable party. "Rule 12(b )(7) allows dismissal for failure to join 

a party under Rule 19." Cleckley, et aI., Litigation Handbook, § 12(b)(7), p. 397. 

Relying on its precedent in Pauley v. Gainer, 177 W. Va. 464, 353 S.E.2d 318 

(1986), this Court decided in Lowe v. Richards that the Circuit Court had erred by 

dismissing a case where the states of Virginia and West Virginia were not joined as 

parties. Lowe v. Richards, 234 W. Va. 48, 56-57, 763 S.E.2d 64, 72-73 (2014). 

Concluding that the states had adequate remedies available in the United States 

Supreme Court, this Court overturned the holding of the Circuit Court announcing that a 

Circuit Court could determine the property rights of appropriately joined private 

individuals. Id. In coming to this conclusion, the Supreme Court affirmed the proposition 

that "[under] Rule 19(a) of the West Virginia Rules of Civil Procedure a party becomes an 

indispensable party if he has an interest relating to the subject of the action and is so 

situated that the disposition of the action in his absence may as a practical matter impair 

or impede his ability to protect that interest." Id. Appropriately, Rule 12(b)(7) should serve 

to terminate proceedings where parties like Southland are not joined because they cannot 

defend their interests in property rights that may be extinguished without their 

participation. This basic concept is espoused by our federal and state constitutions. 

The Fifth Amendment to the Constitution of the United States of America declares 

that no one shall "be deprived of life, liberty, or property, without due process of law." The 

West Virginia Constitution similarly demands the same adherence: "No person shall be 

deprived of life, liberty, or property, without due process of law." Constitution of West 

Virginia, Article 3, Section 1 O. 
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"[When] due process applies, it must be determined what process is due and 

consideration of what procedures due process may require under a given set of 

circumstances must begin with a determination of the precise nature of the government 

function involved as well as the private interest that has been impaired by government 

action." State ex rei. White v. Todt, 197 W. Va. 334, 340, 475 S.E.2d 426, 432 (1996) 

citing Syl. pt. 2, Bone v. W. Va. Dept. of Corrections, 163 W. Va. 253, 255 S.E.2d 919 

(1979). The Supreme Court's development of procedural protections in this precarious 

area of law profoundly dictates what process is due a party seeking to intervene in a case 

that may dispose of its real property rights. Moreover, a governmental taking of real 

property from a private entity without affording it the procedural protections developed in 

our state's legal scheme is a substantial interference with its property rights. Because of 

the overwhelming import that a governmental taking of real property has on a private 

entity, strict adherence to procedural safeguards is constitutionally required. These 

practical legal devices which have allowed citizens to protect their property interests have 

traditionally meant that private entities have a cognizable interest in the procedures 

established to litigate the disposition of real property and that denying access to those 

procedures is equivalent to a denial of any other constitutional requirement. This Court 

has defined the necessary procedure that a Circuit Court is required to employ when 

considering the real property interest of a non-joined party. 

The West Virginia Supreme Court of Appeals has opined "[it] is axiomatic that 

when a court proceeding directly affects an interest in real property, any persons who 

claim an interest in the real property at issue are necessary parties to the proceeding. 
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Therefore, any decree issued in the absence of those parties is void." O'Daniels v. City 

of Charleston, 200 W. Va. 711,716,490 S.E.2d 800,805 (1997). 

The holding in O'Daniels relied on prior cases establishing ultimately the same rule 

of law. Accord, Bonafede v. Grafton Feed & Storage Co., 81 W. Va. 313, 94 S.E. 471, 

(1917) and United Fuel Gas Co. v. Morley Oil & Gas Co., 101 W. Va. 73,131 S.E. 713, 

(1926). 

Bonafede involved a property line dispute. Id. at 313,94 S.E. 471. A deed from 

an adjacent landowner erroneously included a description that expanded its property by 

five and one half feet to the detriment of the Plaintiff, so Bonafede filed suit to remove 

cloud on his title. Id. at 314,94 S.E. 471. The Circuit Court dismissed a named defendant, 

a prior grantor in the property's chain of title who had conveyed the property under a 

general warranty deed. Id. at 314,94 S.E. 472. The Supreme Court reversed the Circuit 

Court's ruling and remanded the action back to the trial court, holding that "[in] a suit to 

cancel a cloud upon the title to real estate, all parties who have or claim any interest, right, 

or title under the instrument, or instruments, of writing sought to be cancelled, should be 

made parties defendant." Bonafede v. Grafton Feed & Storage Co., 81 W. Va. 313, 313, 

94 S.E. 471, 471 (1917). 

In United Fuel Gas Co., a dispute arose over the conveyance of a one acre parcel 

to Geary Township, where the purpose of the conveyance was that the lot be used for a 

school. Id. at 74, 131 S.E. 714. The Plaintiff asserted that the wording in the deed created 

a restrictive covenant against gas extraction and thus the lease under which the Morley 

Oil & Gas, Co. ("Morley") operated was unlawful. Id. at 75, 131 S.E. 714. Morley sought 

to dismiss the complaint under the theory that a necessary defendant, the board of 
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education, who was the successor in title to the land, had not been joined. Id. at 77, 131 

S.E.715. The Supreme Court found that the "board of education is vitally interested" and 

declared "[when] this situation was brought to the court's attention, the plaintiff should 

have been required to bring in the board that it might have its day in court and protect its 

interests." United Fuel Gas Co. v. Morley Oil & Gas Co., 101 W. Va. 73,77, 131 S.E. 

713, 715 (1926). 

Resting upon these well settled principles of law, the West Virginia Supreme Court 

of Appeals held in o'Daniels, "[we] therefore conclude that when a court proceeding 

directly affects or determines the scope of rights or interests in real property, any persons 

who claim an interest in the real property at issue are indispensable parties to the 

proceeding. Any order or decree issued in the absence of those parties is null and void." 

O'Daniels v. City of Charleston, 200 W. Va. 711,716,490 S.E.2d 800, 805 (1997). 

In o'Daniels, the Plaintiff sought to force a state entity, the City of Charleston 

("City"), via mandamus, to remove fences that were constructed upon the real property of 

private persons who were not made party to that suit. Id. at 715, 490 S.E. 2d 804. The 

City argued that the Circuit Court erred by proceeding in a case when property owners' 

rights to the property at issue were directly affected by the court's action and that the 

property owners should have been allowed to defend their interests. Id. The Supreme 

Court agreed with the state entity, reversed the Circuit Court, and remanded the action to 

allow the indispensable persons to be added as respondents and defend their interests. 

Id. This is the precise argument that was advanced in the court below and it's the precise 

result that Southland is seeking now. 
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Importantly, had the Court either allowed Southland to intervene, or dismissed 

Jones' Petition for failure to join an indispensable party pursuant to Rule 12(b)(7), 

Southland would have been in a position to defend its rights to the subject property or, 

alternatively, take advantage of the rights conferred by West Virginia Code § 11A-3-56 

and redeem its property by paying the delinquent taxes. Since the Circuit Court clearly 

erred in determining Southland could not intervene, it has exceeded its legitimate powers 

and condemned property private property for public sale. Thus, this Court should vacate 

the orders of the Circuit Court that are inconsistent with the rules and laws governing the 

procedure of civil matters. 

VIII. CONCLUSION 

A landowner should always be made a party in a Petition brought pursuant to West 

Virginia Code § 11A-3-60, regardless of the potential for remediation allowed by § 11A

4-1 et seq. due to the fundamental rights constitutionally protected by the Fifth and 

Fourteenth Amendments to the Constitution of the United States of America and Article 

III, Section Ten of the Constitution of West Virginia. A landowner's right to its interest in 

real property is a significant right that requires Courts to adhere to firmly established rules 

of procedure prior to the deprivation and destruction of that interest. By ignoring the 

mandates of our rules of procedure, and destroying Southland's opportunity to defend its 

substantial real property interest, the Circuit Court of Marion County has exceeded its 

legitimate powers and engaged in an unconstitutional taking prohibited by law. 

Accordingly, this Court should reverse the Circuit Court's ruling that prohibited 

Southland's intervention, vacate the Circuit Court's order granting summary judgment in 

favor of Jones, allow Southland to defend its interests by remanding the case for 
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proceedings consistent with our laws, and provide any other relief that this honorable 

Court deem necessary. Granting the Writ of Prohibition and enjoining the enforcement 

of the Circuit Court of Marion County's order denying Southland's Motion to Intervene is 

the only relief that can undo the prejudice caused by the Circuit Court's illegitimate abuse 

of power. 

SOUTHLAND PROPERTIES, LLC, 
By Counsel. 

J son E. Wingfie d, 12582) 
Glanola, Barnum, Bechtel & Jecklin L.C. 
1714 Mileground 
Morgantown, WV 26505 
Telephone: (304) 291-6300 
Fax: (304) 291-6307 
Email: jwingfield@gbbjlaw.com 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

DOCKET NO.: ____ 


STATE OF WEST VIRGINIA, EX REL 
SOUTHLAND PROPERTIES, LLC, 

Petitioner, 

vs. 

THE HONORABLE DAVID R. JANES, 

JUDGE OF THE CIRCUIT COURT OF MARION COUNTY, 

KENNETH G. JONES, JR. and 

G. RUSSEL ROLLYSON, JR., 

DEPUTY COMMISSIONER OF DELINQUENT AND 

NON ENTERED LANDS FOR MARION COUNTY, WEST VIRGINIA, 


Respondents. 

VERIFICATION 

STATE OF WEST VIRGINIA, 

COUNTY OF MONONGALIA, TO-WIT: 

I, JASON E. WINGFIELD, swear that the facts and allegations contained in the 

Petition for Writ of Prohibition are true and correct to the best of my knowledge. 

Taken, sworn to and subscribed before me on the 20th day of October, 2017. 
:~\ 

My commission expires: ~ f2t 23 1l07L> 

otary PubliO"'/ 

l 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

DOCKET NO.: ____ 


STATE OF WEST VIRGINIA, EX REL 
SOUTHLAND PROPERTIES, LLC, 

Petitioner, 

vs. 

THE HONORABLE DAVID R. JANES, 

JUDGE OF THE CIRCUIT COURT OF MARION COUNTY, 

KENNETH G. JONES, JR. and 

G. RUSSEL ROLLYSON, JR., 

DEPUTY COMMISSIONER OF DELINQUENT AND 

NON ENTERED LANDS FOR MARION COUNTY, WEST VIRGINIA, 


Respondents. 

CERTIFICATE OF SERVICE 

I, Jason E. Wingfield, certify that on October 20, 2017, I served a copy of the 

Petition For Writ Of Prohibition and Verification by Federal Express, addressed to: 

David A. Glance, Esq. 

407 Security Bank Building 

P.O. Box 129 

Fairmont, West Virginia 

Counsel for Kenneth Jones 

Vincent J. Smith 
West Virginia State Auditor's Office 
1900 Kanawha Blvd. E, Bldg 1 Room W-1 00 
Charleston, West Virginia 25305 
Counsel for G. Russel Rollyson, Jr., Deputy Commissioner 

Judge David R. Janes 
Marion County Circuit Court 
219 Adams Street 
Fairmont, WV 26554 

Attorney General's Office 
Patrick Morrisey, Esq. 
1900 Kanawha Blvd. E, #26 
Charleston, West Virginia 25305 
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Marion County Office of the Prosecuting Attorney 

213 Jackson Street 

Fairmont, WV 26554 


n E. Wingfield, Esq. . a. ar # 12582) 

Gi ola, Barnum, Bechtel & Jecklin L.C. 

1714 Mileground 

Morgantown, WV 26505 

Telephone: (304) 291-6300 

Fax: (304) 291-6307 

Email: jwingfield@gbbjlaw.com 


21 


mailto:jwingfield@gbbjlaw.com

