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I. INTRODUCTION 


Respondent Antero Resources Corporation ("Antero") submits this response to the brief 

of Petitioner L&D Investments, Inc. ("L&D"). This appeal represents the culmination of what 

has been a long and tortured attempt by L&D to manufacture a cause of action where none can 

conceivably exist. Accordingly, the Circuit Court did not err when it denied, both as a matter of 

law and as moot, L&D's motion for summary judgment on "unauthorized" pooling. 

Specifically, the Circuit Court did not abuse its discretion by refusing to grant L&D a declaration 

because L&D failed to sufficiently plead a claim for "unauthorized" pooling. The Circuit Court 

also correctly held that its declaration with respect to the ownership of the Andrews Tract 

rendered the pooling question moot. Thus, the Circuit Court properly granted Antero summary 

judgment. 

In any event, as a matter of law, L&D was not and is not entitled to declaratory relief 

against Antero based on its theory of allegedly improper "unauthorized" pooling because Antero 

has both express and implied rights to pool the oil and gas interests at issue in this case. 

Specifically, Antero has the right to pool the Andrews Lease because L&D's predecessors-in

title authorized pooling on the 1,041 acre tract. Antero has the right to pool the Post Lease 

because the lease expressly provides that oil and gas development may be conducted 

"conjointly" with other lands. Antero also has the implied right to pool the Stutler and Cottrill 

Leases because pooling is necessary and reasonable for the development of the oil and gas 

interests covered thereunder. Accordingly, any claim that Antero pooled L&D's oil and gas 

interests without authorization must fail. For these reasons, the Circuit Court also did not abuse 

its discretion by denying L&D's motion for reconsideration. Antero therefore requests that this 

Court affirm the Circuit Court's judgment. 



II. STATEMENT OF THE CASE 

L&D initiated this action by filing its Complaint in the Circuit Court of Harrison County 

on December 10,2013. In pertinent part, the Complaint sought a declaration that L&D owned a 

1,041 acre tract located in Harrison County, West Virginia, that has been leased for over 100 

years ("Andrews Tract"). J.A. at 1710-18. Specifically, L&D sought a declaration that it was 

the owner of the interests formerly held by Deborah Lee Tschappat and Michael Hillman 

Tschappat and that the prior purchase of its interest by Mike Ross, Inc. at a tax sale in 2000 was 

null and void. l J.A. at 1717. L&D further sought a declaration as to the validity of any leases or 

other encumbrances affecting its mineral interest in the Andrews Tract. Id Antero has 

maintained its status as an impartial and unbiased stakeholder with no interest in the ownership 

dispute between L&D and the other mineral owners. See J.A. at 1116. 

However, the Complaint also sought declaratory relief from Antero based on what L&D 

later characterized as "unauthorized pooling." J.A. at 1409-1518. Specifically, L&D demanded 

declaratory relief 

regarding other Harrison County properties owned by Plaintiff and which this 
Defendant has acted in an unlawful manner by drilling and producing on 
Plaintiff's mineral interests without Plaintiffs consent to pooling, or by otherwise 
acting in a unilateral manner without authority, and Plaintiff seeks a declaration 
that such conduct was unlawful and continues to be unlawful, and seeks an 
accounting regarding all such properties, as well as all lawful damages, including 
exemplary damages and damages for trespass. 

J.A. at 1716-17. L&D did not identify the specific "Harrison County properties" Antero 

allegedly pooled without authorization. 

1 In 2013, L&D obtained its asserted interest in the Andrews Tract by paying $500 to both Deborah Lee 
Tschappat and Michael Hillman Tschappat. See 1.A. at 0146-47, 0148-49, 1020, 1039. 
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On March 25, 2014, L&D filed its First Amended Complaint for declaratory relief with 

respect to the ownership issue. J.A. at 1747-55. Again, L&D sought declaratory relief from 

Antero based on allegedly "unauthorized" pooling: 

Plaintiff also seeks additional declaratory relief from Defendant Antero 
regarding those certain mineral parcels owned by Plaintiff which Defendant has 
drilled without Plaintiffs consent, as part of Antero's Asbury Unit which is a 
pooled unit of mineral properties; Plaintiff was offered certain financial benefits 
to entice it to allow "pooling" but before such negotiations could be completed, 
Defendant Antero unilaterally included Plaintiffs property in the "pool" and 
began drilling; Plaintiff s ownership ihterest in the "pooled" Unit is a 116 Interest 
in 72 acres in Harrison County more fully described in that certain deed filed in 
the Harrison County Clerk's Office in Deed Book 1464 at Page 1259. Discovery 
may also disclose other Harrison County properties owned by Plaintiff and 
which Defendant Antero has acted in an unlawful manner by drilling and 
producing Plaintiff s mineral interests without Plaintiff s consent to pooling, or 
by otherwise acting in a unilateral manner without authority, and Plaintiff seeks a 
declaration that such conduct was unlawful and continues to be unlawful, and 
seeks an accounting regarding all such properties, as well as all lawful damages, 
including exemplary damages and damages for trespass. 

J.A. at 1754. 2 

L&D's claim for "unauthorized pooling" eventually encompassed four oil and gas 

leases.3 The lease between Charles Lee Andrews, Trustee for Mary L. Andrews, and Southern 

Oil Company, dated July 14, 1902, which is recorded in Deed Book No. 137, Page 459 

("Andrews Lease"), covers the 1,041 acre Andrews Tract. See J.A. at 1519-20. The lease 

between J.L. Stutler and C.S. Stutler and South Penn Oil Company dated June 4, 1900, which is 

recorded in Deed Book 121, Page 62 ("Stutler Lease"), covers the 72 acre tract vaguely 

referenced in L&D's First Amended Complaint as containing Antero's Asbury drilling unit. See 

id. For the first time in its motion for summary judgment regarding "unauthorized" pooling, 

2 The Stutler Lease is not identified in the Second Amended Complaint; however, the Stutler Lease covers 
the same premises in Deed Book 1464, Page 1259 referred to in the Second Amended Complaint. 

3 Antero notes that the Stutler, Cottrill, and Post Leases are not related to the Andrews Lease that is the 
subject of the remainder of this appeal. 
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L&D identifies two additional leases. See J.A. at 1411. These leases include: (1) a lease 

between Margaret and J.D. Cottrill, M.C. Britton and Ralph Britton, M.C. Britton, Guardian for 

Ottis Sommerville, minor heir of J.T. Sommerville, Gertrude and C.H. Barth, Maude and Guy 

Rodehaver, Stella Wyant, E.P. and Mary P. Sommerville, Mary and Alfred Washburn, S. 

Sommerville, Susan and Lyda Stutler, Wilson Sommerville and the Reserve Gas Company, 

dated May 20, 1907, which is recorded in Deed Book No. 194, Page 220 ("Cottrill Lease"); and 

(2) a lease between Kermit E. and Vivian Post, John E. and Thelma L. Post, Thelma F. and W. 

Loudin Bennett, Rex W. Post, David and Ama L. Williams, John H. Morris, William Y. Morris, 

Martha Post and E.A. Taylor, Rachel Post and M.E. Wells, Lena F. and Earl W. Johnson, Clem 

Clayton Post, Hallie Post and Alpha C. Moran, Pauline Post, William T. and Carole Jervis, 

Bernard R. and Pearl V. Post, Doris J. and Paul R. Sherwood, Ruth E. Millikin, Ethel and 

Howard D. Nicholson, Raymond F. Post, Loretta Post and H. W. Karwick, R.E. and Maurie Post, 

John Jarvis, Henry Jarvis, Tom Jarvis, Imagene and Thos. J. Stafford, Hem C. and Alma Jarvis, 

Vern Jarvis O'Bloden, Pearl Ward,-and Hope Natural Gas Company, dated January 11,1960, 

which is recorded in Deed Book No. 840, Page 319 ("Post Lease"). See J.A. at 1519-20. 

In its Omnibus Order entered February 21, 2017, the Circuit Court declared Defendant 

Mike Ross, Inc. the owner of an 80% interest in the Andrews Tract. J.A. at 0056. Accordingly, 

the Circuit Court held that "Plaintiff's Motion For Partial Summary Judgment Regarding 

Unauthorized Pooling pertaining to purported liability on their claims of unauthorized pooling 

resulting in the trespass by Antero to Plaintiffs purported mineral property is DENIED, as a 

matter of law, as well as now being MOOT upon the totality of findings, conclusions and rulings 

herein made." J.A. at 0061. The Circuit Court also granted "Defendant Antero Resources 

Corporation's Motion For Summary Judgment." J.A. at 0059. 
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On March 7, 2017, L&D filed its motion to alter or amend the Circuit Court's Omnibus 

Order pursuant to West Virginia Rules of Civil Procedure 59 and 52. See J.A. at 1783-90. L&D 

argued that the Circuit Court erred in holding that its claims for "unauthorized" pooling were 

moot because L&D raised a similar claim relating to the Post, Stutler, and Cottrill Leases, which 

are unrelated to the 1,041 acre tract. J.A. at 1787. However, the Circuit Court denied L&D's 

motion for reconsideration by order entered April 5, 2017, because it deemed L&D's grounds for 

relief "substantively inadequate." J.A. at 0071-72. 

III. SUMMARY OF THE ARGUMENT 

As a threshold matter, the Circuit Court properly denied L&D's motion for summary 

judgment on "unauthorized" pooling as a matter of law. L&D did not adequately plead a claim 

against Antero for "unauthorized" pooling because L&D fully raised such a claim for the first 

time in its motion for partial summary judgment. Marcus v. Holley, 217 W. Va. 508, 518, 618 

S.E.2d 517, 527 (2005) (determining that a claim raised for the first time in response to a motion 

for summary judgment did not serve to amend the complaint); Miller v. Jack, No. 1 :06-CV -64, 

2007 WL 2050409, at *4 (N.D. W. Va. July 12, 2007) ("[A] plaintiff may not amend his 

complaint through arguments in his brief in opposition to summary judgment."), aff'd, 261 F. 

App'x 540 (4th Cir. 2008). 

Furthermore, the Circuit Court properly exercised its discretion to deny L&D's separate 

motion for summary judgment and grant summary judgment to Antero because its declaration 

with respect to the ownership of the Andrews Tract rendered the pooling question moot. See 

Cox v. Amick, 195 W. Va. 608, 612, 466 S.E.2d 459, 463 (1995) ("[I]t is generally within the 

discretion of the court as to whether it will take jurisdiction to enter or decline to enter a 

declaratory judgment, and also the manner in which it is done, but such discretion cannot be 
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abused.") (citations omitted); State ex reI. Piper v. Sanders, 228 W. Va. 792, 796, 724 S.E.2d 

763, 767 (2012) ("[G]enerally, the decision to entertain a declaratory judgment action is 

addressed to the discretion of the trial court.") (citation omitted). 

In any event, Antero has the right to pool not only the Andrews Lease but also the Post, 

Cottrill, and Stutler Leases. Specifically, Antero has the express right to pool the Andrews Lease 

because L&D's predecessors-in-title authorized pooling on the 1,041 acre tract. See J.A. at 

1130-36. Notably, L&D concedes that the pooling issue is moot to the extent that this Court 

affirms the Circuit Court's holding that L&D does not have an interest in the Andrews Lease. 

Pet'rs' Br. at 30. 

Antero also has the express right to pool the Post Lease, which provides for pooling by 

stating that the purpose of the lease is to "operate for and produce oil and gas ... incident to and 

convenient for the economical operation of this land alone and conjointly with other lands for the 

production, transportation and marketing of oil and gas." lA. at 1427; see also Stern v. 

Columbia Gas Transmission LLC, No. 5: 15-CV-98, 2016 WL 7053702, at *2 (N.D. W. Va. Dec. 

5,2016) (finding express right to pool based on identical language). 

Moreover, Antero has the implied right to pool the Stutler and Cottrill Leases. As a 

threshold matter, pooling modifications merely regulate the allocation of royalties in a larger 

unit; such modifications are not necessary for the right to pool oil and gas interests, which is a 

development decision at any rate. See 4 Williams & Meyers, Oil and Gas Law § 670 (2016). 

Accordingly, Antero has the implied right to pool the Stutler and Cottrill Leases, as the 

"sole and only purpose" of both leases is for the operation of oil and gas. See Taylor v. Buffalo 

Collieries Co., 72 W. Va. 353, 353, 79 S.E. 27, 29 (1913) ("When a contract is made for the 

accomplishment of one main purpose, as is usually the case, it is necessarily the purpose of both 
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parties, the thing on which their minds met, and as to which they are in perfect accord; and every 

provision of the contract must be read in the light of such purpose. In other words, the whole 

instrument must be considered in seeking its true meaning.") (citations omitted). 

Antero's implied right to pool the Stutler and Cottrill Leases is further bolstered by 

Antero's implied duty to develop, which is inextricably linked to the implied duty to prevent 

drainage. See Syl. Pt. 2, St. Luke's United Methodist Church v. CNG Dev. Co., 222 W. Va. 185, 

663 S.E.2d 639 (2008) ("In the absence ofan express provision requiring the lessee to protect the 

leased premises from drainage by oil or gas wells on adjacent property, an implied obligation 

will be read into the lease to give such protection.") (quoting Syl. Pt. 1, Adkins v. Huntington 

Dev. & Gas Co., 113 W. Va. 490, 168 S.E. 366 (1932)). Moreover, ifAntero exercises its rights 

to pool, L&D is also afforded protections under the duty of good faith and fair dealing implied in 

every contract under West Virginia law. See Evans v. United Bank, Inc., 235 W. Va. 619, 628, 

775 S.E.2d 500,509 (2015). 

The "reasonable and necessary use" doctrine supports Antero's implied right to pool the 

Stutler and Cottrill Leases as well because pooling is both reasonably necessary for development 

of the Marcellus Shale formation and does not impose a substantial burden, if any, on L&D. See 

Buffalo Mining Co. v. Martin, 165 W. Va. 10,267 S.E.2d 721 (1980). 

Antero's right to pool the Stutler and Cottri11 leases is also implied by West Virginia'S 

general conservation statutes for oil and gas, which should give rise to equitable pooling. See, 

e.g., Superior Oil Co. v. Magee, 87 So. 2d 280, 282 (Miss. 1956); Superior Oil Co. v. Beery, 64 

So. 2d 357, 358 (Miss. 1953); Griffith v. GulfRef Co., 60 So. 2d 518 (Miss. 1952). 

Furthermore, the implied right to pool also furthers West Virginia's public policy in favor 

of oil and gas development. See, e.g., W. Va. Code § 55-12A-l (2017); W. Va. Code § 5B-2H
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2; § 22-6A-2(a)(8); W. Va. Code §§ 22-6A-l, et seq. and 22-6B-2, et seq.; see also McGregor v. 

Camden, 47 W. Va. 193, 197,34 S.E. 936, 937 (1899). 

Finally, the Circuit Court did not abuse its discretion by holding that L&D failed to 

demonstrate it is entitled to relief under West Virginia Rules of Civil Procedure 59 and 52. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

In accordance with West Virginia Rule of Appellate Procedure 18(a), oral argument is 

not necessary on this appeal because the dispositive issues have been authoritatively decided. 

The facts and legal arguments are adequately presented in the briefs and record, and the 

decisional process would not be significantly aided by oral argument. In addition, this appeal is 

appropriate for disposition by memorandum decision under the criteria of West Virginia Rule of 

Appellate Procedure 21(c) because there is no prejudicial error. 

V. STANDARDS OF DECISION AND REVIEW 

A party is entitled to summary judgment under West Virginia Rule of Civil Procedure 

56( c) if the "pleadings, depositions, answers to interrogatories, and admissions on file, together 

with the affidavits, if any, [show] that there is no genuine issue as to any material fact and that 

the moving party is entitled to a judgment as a matter of law." W. Va. R. Civ. P. 56(c). In 

Williams v. Precision Coil, Inc., 194 W. Va. 52,459 S.E.2d 329 (1995), this Court established 

the following standard of decision for motions for summary judgment: 

2. Summary judgment is appropriate if, from the totality of the evidence 
presented, the record could not lead a rational trier of fact to find for the 
nonmoving party, such as where the nonmoving party has failed to make a 
sufficient showing on an essential element of the case that it has the burden to 
prove. 

3. If the moving party makes a properly supported motion for summary 
judgment and can show by affirmative evidence that there is no genuine issue of a 
material fact, the burden of production shifts to the nonmoving party who must 
either (1) rehabilitate the evidence attacked by the moving party, (2) produce 
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additional evidence showing the existence of a genuine issue for trial, or (3) 
submit an affidavit explaining why further discovery is necessary as provided in 
Rule 56(f) of the West Virginia Rules of Civil Procedure. 

Id at Syl. Pts. 2, 3; see also Syl. Pt. 3, Guthrie v. Nw. Mut. Life Ins. Co., 158 W. Va. 1, 208 

S.E.2d 60 (1974) (holding that "[s]ummary judgment cannot be defeated on the basis of factual 

assertions contained in the brief of the party opposing a motion for such judgment"). 

This Court reviews a circuit court's entry of summary judgment de novo. Syl. Pt. 1, 

Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994). On appeal, the Court applies the 

same test that the circuit court should have applied initially. See Conrad v. ARA Szabo, 198 W. 

Va. 362,480 S.E.2d 801 (1996). The Court is not bound by the circuit court's rationale, but may 

rule on any alternate ground manifest in the record. Id 

West Virginia Code Section 55-13-1 governs the standard of decision for a declaratory 

judgment: 

Courts of record within their respective jurisdictions shall have power to declare 
rights, status and other legal relations whether or not further relief is or could be 
claimed. No action or proceeding shall be open to objection on the ground that a 
declaratory judgment or decree is prayed for. The declaration may be either 
affirmative or negative in form and effect; and such declarations shall have the 
force and effect ofa final judgment or decree. 

W. Va. Code § 55-13-1 (2017); see also W. Va. R. Civ. P. 57. 

This Court also reviews a circuit court's entry or denial of a declaratory judgment de 

novo. Syl. Pt. 2, Mountain Lodge Ass 'n v. Crum & Forster Indem. Co., 210 W. Va. 536, 558 

S.E.2d 336 (2001) (quoting Syl. Pt. 3, Cox v. Amick, 195 W. Va. 608,466 S.E.2d 459 (1995)). 

Under West Virginia Rule of Civil Procedure 59, the reconsideration of a judgment after 

its entry is an extraordinary remedy, which should be used sparingly. Mey v. Pep Boys - Manny, 

Moe & Jack, 228 W. Va. 48, 57, 717 S.E.2d 235,244 (2011). In Mey, this Court established the 

following standard of decision for motions to alter or amend judgments under Rule 59: 
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A motion under Rule 59(e) of the West Virginia Rules of Civil Procedure should 
be granted where: (1) there is an intervening change in controlling law; (2) new 
evidence not previously available comes to light; (3) it becomes necessary to 
remedy a clear error oflaw or (4) to prevent obvious injustice. 

Id. at Syi. Pt. 2. 

"The standard of review applicable to an appeal from a motion to alter or amend a 

judgment, made pursuant to W. Va. R. Civ. P. 59(e) is the same standard that would apply to the 

underlying judgment upon which the motion is based and from which the appeal to this Court is 

filed." Syi. Pt. 1, Wickland v. Am. Travellers Life Ins. Co., 204 W. Va. 430, 513 S.E.2d 657 

(1998). However, an abuse of discretion standard is used in reviewing a circuit court's decision 

to grant or deny a motion under Rule 59. See Venegas-Hernandez v. Sonolux Records, 370 F.3d 

183 (1st Cir. 2004). 

VI. 	 ARGUMENT4 

A. 	 The Circuit Court Properly Exercised Its Discretion To Deny L&D's Motion 
For Partial Summary Judgment And Grant Summary Judgment To Antero 
Because L&D Failed To Adequately Plead Its Claim And Because The 
Pooling Issue Was Moot. 

As a threshold matter, the Circuit Court properly denied L&D's motion for summary 

judgment on "unauthorized" pooling, both as a matter of law and as moot. Accordingly, the 

Circuit Court properly granted summary judgment to Antero. The grant of a declaratory 

judgment under West Virginia Code Section 55-13-1, et seq. is always discretionary. As this 

Court stated in Cox v. Amick, 195 W. Va. 608, 466 S.E.2d 459 (1995), "[i]t is generally within 

the discretion of the court as to whether it will take jurisdiction to enter or decline to enter a 

4 Antero addresses only L&D's sixth assignment oferror because it is the only assignment of error in which 
Antero has an interest. But cf W. Va. R. App. P. tOed) ("Unless otherwise provided by the Court, the argument 
section of the respondent's brief must specifically respond to each assignment of error, to the fullest extent possible. 
If the respondent's brief fails to respond to an assignment of error, the Court will assume that the respondent agrees 
with the petitioner's view of the issue."). As explained above, Antero has maintained its status as an impartial and 
unbiased stakeholder with no interest in the ownership dispute between L&D and the other mineral owners. See J.A. 
at 1116. 
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declaratory judgment, and also the manner in which it is done, but such discretion cannot be 

abused." Id. at 612, 466 S.E.2d at 463 (alteration in original) (quoting Hall v. Hartley, 146 W. 

Va. 328,332, 119 S.E.2d 759, 762 (1961)). 

Justice Cleckley further underscored a circuit court's discretionary power in his Cox 

concurrence: 

The [Declaratory Judgment] Act does not itself mandate that circuit courts 
entertain declaratory judgments; rather, the Act makes available an added 
anodyne for disputes that come within the circuit courts' jurisdiction. It serves a 
valuable purpose. It is designed to enable litigants to clarify legal rights and 
obligations before acting upon them. Because the Act offers a window of 
opportunity, not a guarantee of access, the courts, not the litigants, ultimately 
must determine when declaratory judgments are appropriate and when they are 
not. Consequently, circuit courts retain substantial discretion in deciding whether 
to grant declaratory relief. As we have stated in other contexts, the Declaratory 
Judgment Act neither imposes an unflagging duty upon the courts to decide 
declaratory judgment actions nor grants an entitlement to litigants to demand 
declaratory remedies. 

Cox, 195 W. Va. at 618, 466 S.E.2d at 469 (Cleckley, J., concurring) (citations omitted). 

More recently, in State ex reI. Piper v. Sanders, 228 W. Va. 792, 724 S.E.2d 763 (2012), 

this Court reiterated that, "[g]enerally, the decision to entertain a declaratory judgment action is 

addressed to the discretion of the trial court." Id. at 796, 724 S.E.2d at 767 (alteration in 

original) (quoting Christian v. Sizemore, 181 W. Va. 628,632,383 S.E.2d 810,814 (1989)). 

In its order denying L&D's motion for reconsideration, the Circuit Court stated: 

A final ground being a separate claim deemed similarly sufficient by Plaintiff, 
L&D Investments Inc., for purposes of inclusion in this civil action that this Court 
must either reverse its related rulings contained in its Omnibus Order or otherwise 
amend so that such separate claim may be maintained on this Court's docket for 
further proceedings. This Court may so act but, it won't. 

J.A. at 0072 (emphasis added). 

The Circuit Court was well within its rights under Cox to deny L&D's motion for partial 

summary judgment against Antero. The Circuit Court did not abuse its discretion because L&D 
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failed to adequately plead a claim against Antero based on "unauthorized" pooling. Contrary to 

L&D's bald assertion that it had raised two separate and distinct claims for "unauthorized" 

pooling (Pet'rs' Br. at 30), neither the Complaint, nor First Amended Complaint, nor Second 

Amended Complaint adequately plead a cause of action for "unauthorized" pooling under the 

Andrews, Cottrill, Post, and Stutler Leases. 

As this Court previously cautioned: "[A] lawyer has a duty to plead and prove his case in 

accordance with established court rules .... Further, '[a] skeletal "argument", really nothing 

more than an assertion, does not preserve a claim. . . . Judges are not like pigs, hunting for 

truffles buried in briefs.'" State ex rei. Robert Michael B. v. Robert Morris N., 195 W. Va. 759, 

765,466 S.E.2d 827,833 (1995) (third alteration in original) (citations omitted). 

Moreover, L&D cannot rely on its summary judgment briefs to amend its deficient 

pleadings. For example, in Marcus v. Holley, 217 W. Va. 508, 618 S.E.2d 517 (2005), this Court 

determined that a claim raised for the first time in response to a motion for summary judgment 

did not serve to amend the complaint. Id. at 518, 618 S.E.2d at 527; see also Miller v. Jack, No. 

1:06-CV-64, 2007 WL 2050409, at *4 (N.D. W. Va. July 12, 2007) ("[A] plaintiff may not 

amend his complaint through arguments in his brief in opposition to summary judgment."). 

Even under West Virginia Rule of Civil Procedure 8(a)'s generous pleading standard,S 

the Circuit Court was not obligated to go on a hunting expedition for a claim with respect to 

''unauthorized'' pooling. Neither the initial Complaint nor the First Amended Complaint 

identified the particular properties or leases at issue.6 See J.A. at 1716-17, 1754. Moreover, 

5 "A pleading which sets forth a claim for relief, whether an original claim, counterclaim, cross-claim, or 
third-party claim, shall contain (I) a short and plain statement of the claim showing that the pleader is entitled to 
relief, and (2) a demand for judgment for the relief the pleader seeks. Relief in the alternative or of several types 
may be demanded ...." w. Va. R. Civ. P. 8(a). 

6 L&D's Second Amended Complaint incorporated its "prior Complaint and Amended Complaints." J.A. 
at 1702. The Second Amended Complaint did not include a separate numbered paragraph with respect to pooling. 
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L&D identified the Cottrill and Post Leases for the first time in its motion for summary judgment 

regarding "unauthorized" pooling.7 See J.A. at 1411. Accordingly, L&D failed to adequately 

plead its ''unauthorized'' pooling claim, and the Circuit Court therefore was under no obligation 

to rule on L&D' s separate motion for summary judgment. 

The Circuit Court also properly exercised its discretion to deny as moot L&D's separate 

motion for summary judgment and grant summary judgment to Antero because the Circuit 

Court's declaration with respect to the ownership of the Andrews Lease was fully dispositive of 

all matters properly before the Circuit Court. Accordingly, the Circuit Court did not err where it 

denied, both as a matter of law and as moot, L&D' s motion for summary judgment on 

''unauthorized'' pooling. 

B. 	 Antero Has The Right To Pool The Andrews, Post, Stutler, and Cottrill 
Leases. 

In any event, as Antero argued in the Circuit Court, L&D is not entitled to declaratory 

relief with respect to the "unauthorized" pooling issue because Antero has the right to pool the 

Andrews, Post, Stutler, and Cottrill Leases. See generally J.A. at 1106-72, 1519-76. 

Specifically, Antero has the right to pool the Andrews Lease because L&D's predecessors-in

title authorized pooling on the 1,041 acre tract. Antero has the right to pool the Post Lease 

because it provides for oil and gas development "conjointly" with other lands. Furthermore, 

Antero has the right to pool the Stutler and Cottrill Leases based on the implied right to pool, 

which is supported by ample authorities under existing West Virginia law. Accordingly, any 

claim that Antero pooled the Andrews, Post, Stutler, and Cottrill Leases without authorization 

must fail. 

7 L&D never sought to amend its complaint pursuant to West Virginia Rule of Civil Procedure 15 for the 
purpose of adding a claim for unauthorized pooling under the Cottrill and Post Leases. 
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1. 	 Antero Has The Right To Pool The Andrews Lease Because L&D's 
Predecessor-In-Title Authorized Pooling On The 1,041 Acre Tract. 

As Antero argued below, it has the express authority to pool the Andrews Lease because 

L&D's predecessor-in-title, Midland Bank Trust Company Limited, Trustee of the Estate of 

Lady Rosalie Forster-Cooper, authorized pooling on the Andrews Lease when it ratified the lease 

by entering into a new, written agreement. l.A. at 1130-32. The Forster-Cooper ratification 

incorporated the Harry Parsons Cross modification, dated December 7, 1979, and recorded in 

Book No. 1088, at Page 410. l.A. at 1133-36. Specifically, paragraph 6 of the Harry Parsons 

Cross modification provides that the lessee has the right, in its own judgment, to create pools to 

properly develop and operate the land for minerals. l.A. at 1134. Thus, these documents 

provide Antero the express right to pool as lessee of the 1,041 acre Andrews Lease. 

L&D neglected to address these documents in its motion for partial summary judgment 

on "unauthorized" pooling. See l.A. at 1409-21. Instead, L&D cited to a Declaration of Pooling 

filed by Consolidated Gas Transmission Corporation, which simply provides notice that 

Consolidated Gas Transmission Corporation intended to pool 42 acres of the Andrews Lease. 

See l.A. at 1419-20. Notably, L&D acknowledged the Forster-Cooper ratification in its separate 

motion for summary judgment to establish ownership. l.A. at 0994. In fact, L&D argued that 

the ratification served as "notice to the world that Rosalie Forster-Cooper claimed an undivided 

interest in the 1,000 acre tract." Id. 

Accordingly, because Midland Bank modified its interest in the Andrews Lease to allow 

for pooling by incorporating the provisions of the Harry Parsons Cross modification, any claim 

by L&D that Antero pooled the Andrews Lease without authorization must fail. Furthermore, 

L&D concedes that the pooling issue is moot to the extent that this Court affirms the Circuit 

Court's holding that L&D does not have an interest in the Andrews Lease. Pet'rs' Br. at 30. 
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2. 	 Antero Has The Right To Pool The Post Lease Alone And 
"Conjointly" With Other Lands. 

Antero has the right to pool the Post Lease because the lease allows for oil and gas 

development "conjointly" with other lands. The United States District Court for the Northern 

District of West Virginia considered similar language in Stern v. Columbia Gas Transmission 

LLC, No. 5:15-CV-98, 2016 WL 7053702 (N.D. W. Va. Dec. 5, 2016), wherein the plaintiffs 

alleged that the defendant lessees pooled and unitized the plaintiffs' properties "without 

contractual authority" and that the defendants were "unlawfully" producing gas from their 

properties. Id. at * 1. The defendants held interests in oil and gas leases covering the plaintiffs' 

minerals, and the granting clauses of those leases provided the defendants with "all other rights 

and privileges necessary, incident to, or convenient for the operation of the [plaintiffs' property], 

alone and conjointly with other lands for the production and transportation of oil and gas, and 

for the injection, storage and withdrawal of gas." Id. at *2. In addition to this language and 

because the grants also "survive [ d] the rule against perpetuities because the leases terminate after 

ten years unless the defendants operate the leases alone or conjointly with neighboring lands" 

and, by operation of law, "the [plaintiffs] would be entitled to a one-eighth [proportional] 

royalty," the Northern District held that the "subject leases expressly grant the defendants the 

right to pool or unitize the [plaintiffs'] properties." Id. 

As Antero argued below, the Post Lease provides for pooling by stating that the purpose 

of the lease is to "operate for and produce oil and gas . . . incident to and convenient for the 

economical operation of this land alone and conjointly with other lands for the production, 

transportation and marketing ofoil and gas." 1.A. at 1427 (emphasis added). As was the case in 

Stern, the "conjointly" language in the Post Lease provides Antero the express right to pool that 
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interest with other properties. Accordingly, any claim by L&D that Antero pooled the Post 

Lease without its authorization must also fail. 

3. 	 Antero Has The Right To Pool The Stutler And Cottrill Leases Based 
On The Implied Right To Pool. 

a. 	 Pooling Modifications Merely Regulate The Allocation Of 
Royalties In A Larger Unit. 

As a threshold matter, the main purpose of pooling modifications is to govern the 

payment of royalties on a unit basis and remove any uncertainty with respect to royalty 

allocations before development commences. Pooled operations necessarily raise the issue of 

how to properly allocate royalties from wells that cross and produce from land under multiple 

leases. As Antero argued below, the standard method to allocate the royalties attributable to the 

Stutler and Cottrill tracts would be to calculate the acreage of the individual tract within the unit, 

and then to allocate to the lessor its proportionate share thereof. J.A. at 1533-34. This acreage

based allocation method has traditionally been the method used to allocate royalties among 

different parcels in a voluntary oil and gas pool or unit pursuant to a pooling clause in an oil and 

gas lease. See 4 Williams & Meyers, Oil and Gas Law § 670 (2016); see also W. Va. Code § 

22C-9-7(b)(3) (2017) (providing that all production from a unit shall be shared by all owners in 

proportion to the net oil or gas acreage in the pooled tracts owned or under lease to each owner). 

Accordingly, Antero sought amendments to the Stutler and Cottrill Leases from L&D 

pursuant to tenns commonly found, but not required, in oil and gas leases. By obtaining lease 

modifications, Antero and other operators seek to resolve any uncertainty with respect to the 

allocation methodology for royalty payments. L&D's refusal to cooperate creates uncertainty 

with respect to allocation, but does not serve as a bar to Antero's right to pool the leases for 
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development of the Marcellus Shale fonnation, which, as discussed below, finds ample support 

under West Virginia law. 

h. 	 The Purpose Of The Stutler And Cottrill Leases Is To 
Accomplish Oil And Gas Development And They Should Be 
Read So As To Effectuate Their "Sole And Only Purpose." 

Antero has the implied right to pool the Stutler and Cottrill leases because their "sole and 

only purpose" is for the development of oil and gas interests. Under West Virginia law, an oil 

and gas lease is both a conveyance and a contract. McCullough Oil, Inc. v. Rezek, 176 W. Va. 

638, 642, 346 S.E.2d 788, 792 (1986). An oil and gas lease is therefore designed to accomplish 

the main purpose of both the landowner and of the lessee (or its assignee), which is to secure 

production of oil or gas or both in paying quantities, quickly and for as long as production in 

paying quantities is obtainable. Id Furthennore, an oil and gas lease will be construed so as to 

promote development and prevent delay and unproductiveness. Syl. Pt. 3, Par. Fork Oil Co. v. 

Bridgewater Gas Co., 51 W. Va. 583,42 S.E. 655 (1902); see also Taylor v. Buffalo Collieries 

Co., 72 W. Va. 353, 353, 79 S.E. 27, 29 (1913) ("When a contract is made for the 

accomplishment of one main purpose, as is usually the case, it is necessarily the purpose of both 

parties, the thing on which their minds met, and as to which they are in perfect accord; and every 

provision of the contract must be read in the light of such purpose. In other words, the whole 

instrument must be considered in seeking its true meaning.") (citing Syl. Pt. 1, Carnegie Nat. 

Gas Co. v. South Penn Oil Co., 56 W. Va. 402,49 S.E. 548 (1904)). 

The Stutler Lease provides that its "sole and only purpose," among other things, is for the 

operation of oil and gas. J.A. at 1163. The Cottrill Lease uses similar language to express its 

"sole and only purpose." J.A. at 1422. Moreover, the Stutler and Cottrill Leases apply to all oil 

and gas fonnations thereunder, which necessarily include the Marcellus Shale fonnation. As the 

17 




purpose of the Stutler and Cottrill Leases is to produce oil and gas, including the oil and gas 

trapped within the Marcellus Shale formation, Parish Fork Oil Co. dictates that the Stutler and 

Cottrill Leases must be construed to promote development of the Marcellus Shale formation and 

to prevent delay and unproductiveness with respect to the same. Thus, the Stutler and Cottrill 

Leases should be construed so as to permit Antero's pooled operations, as pooling is the only 

economically viable way to develop and produce the Marcellus Shale formation within and 

underlying the tracts.s See J.A. at 1167, 1538-39. Accordingly Antero has the implied right to 

pool the Stutler and Cottrill Leases because pooling is the only way to effectuate the parties' 

"sole and only purpose" for entering into those oil and gas leases. 

c. 	 Antero's Implied Legal Duties, Including The Duty To 
Develop, The Duty To Protect Against Drainage, And The 
Duty Of Good Faith And Fair Dealing, Support Its Right to 
Pool The Stutler And Cottrill Leases. 

Antero has the implied right to pool the Stutler and Cottrill leases based on various 

covenants and duties implied therein. As this Court explained in the syllabus of Jennings v. 

Southern Carbon Co., 73 W. Va. 215, 80 S.E. 368 (1913): 

Whatever is implied in a lease is as effectual as what is expressed. Implication is 
but another name for intention; and if it arises from the language of the lease, 
when considered in its entirety, and is not gathered from the mere expectations of 
one or both of the parties, it is controlling. Whatever is necessary to the 
accomplishment of that which is expressly contracted to be done is part and parcel 
of the contract, though not specified. 

Id. at Syl. 

8 In Gastar Exploration, Inc. v. Contraguerro, 239 W. Va. 305, 800 S.E.2d 891 (2017), this Court noted 
that the "amici curiae maintain that horizontal or directional drilling, pooling and unitization are particularly suitable 
to development of the Marcellus Shale Formation in West Virginia" and that the lessee stated that pooling was 
necessary to "prevent waste, facilitate the orderly development of the minerals, to preserve correlative rights and to 
effect equitable participation within the pooled unit[.]" Id., 800 S.E.2d at 901 n.16. The Court also noted that there 
are "cases holding that the power to lease does comprehend the power to pool, and this view better accords with the 
realities of the oil and gas industry where pooling powers are always desirable, and sometimes essential, if a 
property is to be developed." Id. (quoting 4 Nancy Saint-Paul, Summers Oil and Gas § 56:2 (3d ed. 2009)). 
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This Court has long recognized the related duties to fully develop and to protect against 

drainage. See Syl. Pt. 2, St. Luke's United Methodist Church v. CNG Dev. Co., 222 W. Va. 185, 

663 S.E.2d 639 (2008) ("In the absence of an express provision requiring the lessee to protect the 

leased premises from drainage by oil or gas wells on adjacent property, an implied obligation 

will be read into the lease to give such protection.") (quoting Syl. Pt. 1, Adkins v. Huntington 

Dev. & Gas Co., 113 W. Va. 490, 168 S.E. 366 (1933»; Grass v. Big Creek Dev. Co., 75 W. Va. 

719, 84 S.E. 750, 755 (1915) ("The authorities uniformly concede the existence in oil and gas 

leases of covenants for protection against drainage and for the exercise of reasonable diligence in 

promoting production on the lands leased.") (citations omitted); United Fuel Gas Co. v. Smith, 

93 W. Va. 646, 117 S.E. 900,904 (1923) ("[T]here is always implied in every oil and gas lease a 

covenant to drill the number of wells reasonably necessary to develop the property and prevent 

drainage by operation on adjoining lands. "). 

V arious secondary authorities have recognized that the implied covenant to fully develop 

and to protect against drainage also implicate the implied right to pool. See George W. Hardy, 

III, Drainage ofOil and Gas from Adjoining Tracts - Further Development, 6 Nat. Resources J. 

1, 48 (1966) (suggesting that "a duty to unitize is thoroughly compatible with the 'prudent 

operator' standard" because a "prudent operator reasonably does not desire to squander his 

capital on a well that will recover only fifty per cent of his investment, but the prudent operator 

might very definitely seek the establishment of a drilling and production unit for the protection 

of his own interest as well as that of his lessor"); Maurice H. Merrill, Unitization Problems: The 

Position of the Lessor, 1 Okla. L. Rev. 119, 132 (1948) (suggesting that, under certain 

circumstances, a lessee may be under a duty to pool or unitize leased premises with other 

premises in order to maximize the lessor's royalties). 
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This Court and others also have recognized that there is covenant of good faith and fair 

dealing implied in every contract under West Virginia law. 9 See Evans v. United Bank, Inc., 235 

W. Va. 619, 628, 775 S.E.2d 500, 509 (2015) ("Our federal district court has observed that West 

Virginia law 'implies a covenant of good faith and fair dealing in every contract for purposes of 

evaluating a party's performance of that contract. "'); Dorsey v. Progressive Classic Ins. Co., 232 

W. Va. 595, 753 S.E.2d 93 (2013) ("The duty of good faith and fair dealing arises in contractual 

relationships.") (Benjamin, J., dissenting); see also Heller v. TriEnergy, Inc., 877 F. Supp. 2d 

414, 425 (N.D. W. Va. 2012) ("In West Virginia, 'a covenant of good faith and fair dealing is 

implied in every contract. "'). Courts additionally have acknowledged that, where a contract 

confers discretionary authority, like the decision to pool oil and gas interests, such authority is 

limited by and inextricably tied to the implied duty of good faith and fair dealing. See Reynolds 

v. Ascent Res. - Marcellus, LLC, No. 1:16-CV-77, 2017 WL 1959220, at *6 n.9 (N.D. W. Va. 

May 11, 2017) ("[D]iscretionary power in a contract is subject to the ever-present duty of good 

faith and fair dealing."); Warden v. PHH Mortg. Corp., No. 3:10-CV-75, 2010 WL 3720128, at 

*6 (N.D. W. Va. Sept. 16,2010) ("When a contract confers discretion on one of the parties that 

affects the rights of the other, that discretion must be exercised in a reasonable manner based 

upon good faith and fair play."). 

Accordingly, the implied right to pool is both supported by and harmonious with existing 

implied covenants in oil and gas leases under West Virginia law. Indeed, "implied covenant law 

remains a vital force in the current law of oil and gas ...." 5 Williams & Meyers, Oil and Gas 

9 Cf Allen L. Handlan & Kevin L. Sykes, Pooling and Unitization: Legal and Ethical Considerations, 19 
Tulsa L. Rev. 309, 319 (1984) ("Because the typical oil and gas lease pooling clause grants very broad authority to 
the lessee, the courts of some jurisdictions have tended to limit this authority by holding that there is an implied 
requirement that it be exercised by the lessee in good faith."). 
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Law § 801 (2016). As new challenges arise in the oil and gas industry, no matter what "express 

provisions are put into leases, there will always be the unanticipated problem produced by 

unforeseen and unforeseeable developments - political, economic, legal, and technological." Id 

Thus, implied covenants and rights should be applied to fill these gaps. Moreover, the implied 

right to pool is supported by the principle of cooperation, which "requires that parties to a 

contract cooperate in order to carry out the purposes of the agreement." Id. § 802.1. 

The tracts of oil and gas covered by the Stutler and Cottrill Leases are too small to wholly 

contain the lengthy horizontal wellbores necessary to produce natural gas from the Marcellus 

Shale formation. See J.A. at 1168, 1540. Thus, Antero designated units of property which 

embrace the land leased pursuant to the Stutler and Cottrill Leases with other properties. See 

J.A. at 1168, 1540. Pooled operations are necessary for economic operation and development of 

the Marcellus Shale formation. See J.A. at 1167, 1538. The Marcellus Shale could not be 

developed by vertical wells because the cost of drilling numerous vertical wells on the individual 

tracts would render the projects uneconomical and therefore not feasible. See J.A. at 1168, 1539. 

Antero, therefore, has the legal authority to conduct its pooled operations in order to satisfy its 

duty to develop and protect against drainage. Moreover, L&D is protected by the implied 

covenant of good faith and fair dealing, which necessarily constrains Antero's decision to pool 

oil and gas interests. Accordingly, well-established covenants long implied in oil and gas leases 

under West Virginia law also lend support to Antero's implied ,right to pool the Stutler and 

Cottrill leases. 
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d. 	 The "Reasonable And Necessary Use" Doctrine Implies 
Pooling Rights In Oil And Gas Leases Where Pooling Is Not 
Specifically Prohibited. 

Antero has the implied right to pool the Stutler and Cottrill Leases because the 

"reasonable and necessary use" doctrine enshrined in West Virginia'S common law allows an oil 

and gas lessee to do all things reasonably necessary to realize the benefits of its leasehold interest 

in an oil and gas estate. Under West Virginia law, a "lease granting minerals carries with it, by 

necessary implication, the right to enter upon the property and do all things necessary for the 

purpose of acquiring and enjoying the estate granted." Montgomery v. Econ. Fuel Co., 61 W. 

Va 620, 624, 57 S.E. 137, 138 (1907). Accordingly, the conveyance ofa mineral estate by deed 

or lease also conveys all the means necessary to obtain the minerals conveyed. Squires v. 

Laffirty, 95 W. Va 307, 121 S.E. 90 (1924); Porter v. Mack Mfg. Co., 65 W. Va. 636,64 S.E. 

853 (1909).10 

In numerous decisions, this Court has recognized the right of a mineral owner to use the 

surface of a tract in such manner as is necessary to fully enjoy the mineral estate; however, this 

Court has also iterated that these rights must be exercised reasonably so as not to unduly burden 

the surface owner's estate. See, e.g., Buffalo Mining Co. v. Martin, 165 W. Va. 10,267 S.E.2d 

721 (1980); Adkins v. United Fuel Gas Co., 134 W. Va. 719, 61 S.E.2d 633 (1950). On April 15, 

2016, the Circuit Court of Tyler County, West Virginia, agreed, holding that "there is an implied 

right to pool and unitize an oil and gas lease where the lease is silent on the subject." Am. 

Energy - Marcellus, LLC v. Poling, No. 15-C-34H (Cir. Ct. Tyler Cty. W. Va. Apr. 15,2016). 

In Buffalo Mining Co. v. Martin, this Court held that a mineral severance deed, which 

expressly included the right to construct telegraph and telephone lines, could be construed to 

10 See also Whiteman v. Chesapeake Appalachia, L.L.C., 729 F.3d 381, 391-92 (4th Cir. 2013) (concluding 
that the plaintiff carries the initial burden to prove that the mineral developer's use of the plaintiff's surface estate 
was not reasonably necessary). 
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permit an electric transmission line for ventilation of a coal mine. Buffalo Mining Co., 165 W. 

Va. at 10, 267 S.E.2d at 721. The Court applied the following test for implied rights under 

conveyances involving mineral interests: 

We conclude that where implied as opposed to express rights are sought, the test 
of what is reasonable and necessary becomes more exacting, since the mineral 
owner is seeking a right that he claims not by virtue of any express language in 
the mineral severance deed, but by necessary implication as a correlative to those 
rights expressed in the deed. In order for such a claim to be successful, it must be 
demonstrated not only that the right is reasonably necessary for the extraction of 
the mineral, but also that the right can be exercised without any substantial 
burden to the surface owner. 

Id. at 18, 267 S.E.2d at 725-26 (emphasis added) (citation omitted). Subsequent cases have 

recognized various burdens as reasonable under the Buffalo Mining test. See Whiteman v. 

Chesapeake Appalachia, L.L.C., 729 F.3d 381 (4th Cir. 2013) (drill cutting pits permitted); Teel 

v. Chesapeake Appalachia, LLC, 906 F. Supp. 2d 519 (N.D. W. Va. 2012) (drilling waste pits 

permitted), affd, 542 F. App'x 255 (4th Cir. 2013); Thornsbury v. Cabot Oil & Gas Corp., 231 

W. Va. 676, 682, 749 S.E.2d 569,575 (2013) (noting that reasonable use generally encompasses 

road construction). 

Similarly, "reasonable" use necessarily contemplates advancements in technology. Other 

cases have recognized that agreements will be construed to include new technology not existing 

at the time of the original conveyance. See W. Va. Dep't ofTransp. v. Veach, 239 W. Va. 1, 799 

S.E.2d 78, 96 (2017) (Ketchum, J., concurring) ("When landowners separate ownership of the 

'minerals' in their land from ownership of the 'surface' of the real estate, they generally and 

broadly intend to create two separate property interests. They intend for these two estates to be 

indefinite in duration and to be disposable by sale, inheritance or gift. Owners convey an interest 

in land to a recipient knOWing that, in a hundred years, the use ofthe land may change. Surface 

used for farmland today may be a city office complex tomorrow. Worthless mineral shale too 
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deep underground yesterday can today produce natural gas through hydraulic fracturing.") 

(emphasis added); Bassell v. W. Va. Cent. Gas Co., 86 W. Va. 198, 202, 103 S.E. 116, 117 

(1920) (holding that "[p]arties to contracts are held, in the absence of agreements to the contrary, 

to have contemplated modifications of their relations under their contracts, by the development 

of improvements and new methods in the progress of science and invention); Armstrong v. Md 

Coal Co., 67 W. Va. 589, 69 S.E. 195 (1910); CIR TV, Inc. v. Shannondale, Inc., 27 F.3d 104 

(4th Cir. 1994) (television fiber optic cables permitted under easement for telephone wires). 

Therefore, under Buffalo Mining Co. and its progeny, an implied right can be read into a 

mineral conveyance so long as it is reasonably necessary for the extraction of the mineral and the 

exercise of that right does not place a substantial burden on the owner. The same two-prong test 

from Buffalo Mining Co. that permits the "reasonable and necessary" uses set forth above 

likewise permits pooling to be implied into oil and gas leases where the practice is not expressly 

prohibited. With respect to the first prong of the test, pooled operations are not only "reasonably 

necessary" but absolutely necessary for development and production of the natural gas in the 

Marcellus Shale formation. See J.A. at 1168, 1538-39. 

As previously discussed, the Marcellus Shale formation covered by the Stutler and 

Cottrill Leases would not be developed in the absence of pooling as vertical methods of 

development are not economically viable in the Marcellus Shale formation. See J.A. at 1168, 

1539. This is because the tracts covered thereunder are too small for horizontal wellbores 

individually. See lA. at 1168, 1540. The Stutler and Cottrill Leases must be pooled with other 

mineral interests and developed as larger units in order to provide the minimum length required 

for a horizontal well bore. See J.A. at 1168, 1540. Thus, as pooled operations are reasonably 
I 
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necessary for extraction of the oil and gas in the Marcellus Shale formation, the implied right to 

pool satisfies the first prong of the test. 

Additionally, with respect to the second prong of the test, the implied right to pool can be 

exercised without any substantial burden to the mineral owner. In this case, the right to develop 

the Marcellus Shale formation is not owned by L&D, but is owned by Antero pursuant to the 

Stutler and Cottrill Leases. L&D cannot suffer a substantial burden if the Marcellus Shale 

formation is developed and produced by Antero. There is no discernible prejudice to L&D from 

pooling. L&D has no reasonable grounds to contest Antero's right to pool the land that is the 

subject of these leases into units, nor has it articulated any reasonable grounds. Development of 

the very oil and gas that is under lease in no way places a "substantial burden" on L&D, and 

Antero thus satisfies the second prong of the Buffalo Mining test. II 

As pooling is both reasonably necessary for development of the Marcellus Shale 

formation and does not impose a substantial burden - if any - on the mineral owner, West 

Virginia common law supports the implied right to pool under oil and gas leases unless the lease 

expressly prohibits the practice. Poling, No. 15-C-34H. The Stutler and Cottrill Leases do not 

prohibit pooling; thus, the right to pool was impliedly conveyed along with the oil and gas 

thereunder. Accordingly, Antero has the legal right to develop the Marcellus Shale through 

pooled operations without a specific pooling modification. 

11 A Pennsylvania trial court reached this same conclusion in EQT v. Opatkiewicz, No. 13-013489 (Ct. 
Com. PI. Allegheny Cty. Pa. Apr. 8, 2014), wherein the court considered and rejected lessor claims that the 
Pennsylvania Oil and Gas Lease Act Section 34.1 violated various constitutional property rights. In pertinent part, 
Section 34.1 provides that "[w]here an operator has the right to develop multiple contiguous leases separately, the 
operator may develop those leases jointly by horizontal drilling unless expressly prohibited by a lease." 58 P. S. § 
34.1. The court noted that as lessee, EQT possessed the exclusive right to produce oil and gas on the land and that 
the oil and gas estate transferred is a "substantial" real property estate. EQT, No. 13-013489, at 6. The court 
concluded that the lessors had no right to dictate the method of the lessee's development of the oil and gas, except as 
expressly limited in the lease, and that crossing property lines between leaseholds by horizontal drilling was 
permissible. 
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e. 	 West Virginia's Preference For The Conservation Of Oil And 
Gas Supports The Application Of The Equitable Pooling 
Doctrine. 

Antero has the implied right to pool the Stutler and Cottrill Leases because West 

Virginia's general conservation statutes for oil and gas support the application of the doctrine of 

equitable pooling. 12 As one authority recognized, "equitable pooling"l3 is an instance in which 

voluntary pooling will be implied: 

Although equitable pooling is discussed here as exemplary of the implied right to 
pool, it is really a type ofjudicially imposed pooling that is neither voluntary nor 
compulsory by specific statutory provision. The doctrine of equitable pooling has 
evolved as a consequence of a series of Mississippi cases holding that spacing 
regulations based on general conservation statutes but lacking compulsory 
pooling provisions have the legal effect of pooling the land included into the 
drilling unit. Since statutory procedures will ordinarily be followed in Mississippi 
to establish a compulsory unit, the doctrine of equitable pooling appears to be 
without further major significance in that state. Louisiana is the only other state 
east of the Mississippi River that has shown any support for the doctrine of 
equitable pooling. 

Allen 	 L. Handlan and Kevin L. Sykes, Pooling and Unitization: Legal and Ethical 

Considerations, 19 Tulsa L. Rev. 309,311-12 (1984) (footnotes omitted). 

For example, in Griffith v. GulfRefining Co., 60 So. 2d 518 (Miss. 1952), the Mississippi 

Supreme Court held that the state's conservation laws essentially required the apportionment of 

royalties among owners of subdivided portions ofa mineral leasehold. Id. at 520. See also, e.g., 

12 Although West Virginia's statutory pooling provisions do not apply to the Marcellus Shale formation, the 
West Virginia Legislature has evidenced its intent to limit the size of units for deep wells. See W. Va. Code § 22C
9-7(7) (2017) (providing that oil units may not exceed 160 acres and that gas units may not exceed 640 acres). 

\3 4 Nancy Saint-Paul, Summers Oil and Gas § 54: 11, § 6:20 ("Equitable pooling of oil and gas leases is a 
form of compulsory pooling because it is imposed by the police power of the state and not through any agreement 
among the mineral interest owners. The prerequisite for equitable pooling is the establishment of a drilling and 
spacing unit in which only one well can be drilled."); 6 Williams & Meyers, Oil and Gas Law § 906 ("The term 
'equitable pooling,' probably originating in a treatise on pooling and unitization, has come to be used by some 
courts and writers to describe the consequences of a series of Mississippi cases, which held that spacing regulations 
based on general conservation statutes, lacking compulsory pooling provisions, had the legal effect of pooling the 
land included in a drilled unit. The term 'equitable' may have been applied to this kind of pooling because it is 
neither voluntary (by agreement) nor compulsory under a specific provision ofa statute....") (footnotes omitted). 
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Superior Oil Co. v. Magee, 87 So. 2d 280, 282 (Miss. 1956) ("If it be said that the act of 1948 

expressly denied to the board the power to compel integration of units exceeding forty acres in 

area, the answer is that this Court has already held that, nevertheless, a 320 acre unit could be 

established, and that, the unit having been established, the result was the same, when there was 

production from such a 320 acre unit, as if the board had possessed and exercised the power to 

force integration"); Superior Oil Co. v. Beery, 64 So. 2d 357, 358 (Miss. 1953) ("[H]olding that 

the effect of the establishment of the drilling unit is to pool all interests in the unit and thereby to 

extend the terms of all leases then in effect, is a logical and necessary step in the light of all of 

the foregoing cases, and is essential in giving practical effect to the establishment of the unit."). 

Similar to Mississippi, West Virginia also has general oil and gas conservation statutes. 

See W. Va Code § 22C-9-1(a) (stating that it is in the public interest to: (1) "[f]oster, encourage 

and promote exploration for and development, production, utilization and conservation ofoil and 

gas resources;" (2) "[p]rohibit waste of oil and gas resources and unnecessary surface loss of oil 

and gas and their constituents;" (3) "[e]ncourage the maximum recovery of oil and gas;" and (4) 

"[s]afeguard, protect and enforce the correlative rights of operators and royalty owners in a pool 

of oil or gas to the end that each such operator and royalty owner may obtain °his just and 

equitable share of production from such pool of oil or gas."). Thus, West Virginia employs 

general conservation principles without the compUlsory pooling provisions, much like 

Mississippi prior to the enactment of its compulsory unitization statute. The doctrine of 

equitable pooling could therefore be applied in West Virginia to judicially pool all oil and gas 

interests within a unit to maximize development of the Marcellus Shale formation. Accordingly, 
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Antero's right to pool the interests in the Asbury, Bennett, and Kermit Units l4 should be implied 

by the declaration of those units. 

f. 	 The Implied Right To Pool Is Consistent With West Virginia's 
Public Policy To Support And Facilitate Mineral Development. 

Antero has the implied right to pool the Stutler and Cottrill Leases because such a right 

IS consistent with the West Virginia'S public policy to support and facilitate mineral 

development. "It is the intent of the Legislature, in empowering the circuit courts of the state ... 

to facilitate development of coal, oil, gas, and other minerals, as part of the public policy of the 

state, by removing certain barriers to such development ...." W. Va. Code § SS-12A-l (2017). 

In the Marcellus Gas and Manufacturing Development Act, the West Virginia Legislature 

declared that "facilitating the development of business activity directly and indirectly related to 

development of the Marcellus shale serves the public interest of the citizens of this state by 

promoting economic development and improving economic opportunities for the citizens of this 

state." W. Va. Code § SB-2H-2(b); see also id. § SB-2H-2(a)(2) ("With development of the 

Marcellus shale comes the opportunity for economic development in related areas of the 

economy including, but not limited to, manufacturing, transmission of natural gas and related 

products and the transportation of manufactured products."); id. § 22-6A-2(a)(8) ("Allowing the 

responsible development of our state's natural gas resources will enhance the economy of our 

state and the quality of life for our citizens while assuring the long term protection of the 

environment. "). 

The West Virginia Legislature has also declared that "[i]t is in the interest of national 

security to encourage post-production uses of natural gas and its various components as a 

14 The Post Lease is included as part of the Kemlit Unit. l.A. at 1540. Parts of the Stutler and Cottrill 
Leases are included in the Bennett Unit. Id. Parts of the Stutler and Cottrill Leases are also included in the Asbury 
Unit. ld at 1540-41. 
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replacement for oil imported from other countries." Id. § 5B-2H-2(a)(3). Therefore, West 

Virginia public policy recognizes the importance of mineral development on a state and national 

level. Likewise, this Court also has recognized public policy in favor of mineral development: 

"The drilling of oil and gas wells is not only a legitimate business, but public policy upholds it, 

as being for the general welfare." McGregor v. Camden, 47 W. Va. 193, 197,34 S.E. 936, 937 

(1899); see also W. Va. Code §§ 22-6A-l, et seq. and 22-6B-2, et seq. ("Natural Gas Horizontal 

Well Control Act"). As evidenced in these declarations, the West Virginia Legislature seeks to 

facilitate horizontal well development because such development maximizes efficiency, prevents 

waste, improves the economy, and enhances the quality oflife for West Virginia'S citizens. 

To require lessees like Antero to purchase the additional right to pool would give mineral 

owners like L&D the power to block shale development in West Virginia, even' though its 

mineral interests are subject to valid leases. To give such veto power to the owner of a leased 

mineral estate would contravene West Virginia law, as L&D would be able to deny all the other 

mineral owners and royalty owners within the pool the value of their estates because the minerals 

could not be efficiently developed in the absence of the pool. This ability would defy public 

policy, thwart the concept and benefits of pooling, and inhibit development of the State's natural 

resources. Accordingly, recognizing the implied right to pool would further West Virginia's 

firm public policy in favor of facilitating mineral development. 

C. 	 The Circuit Court Did Not Abuse Its Discretion By Holding That L&D 
Failed To Show It Is Entitled To Relief Under West Virginia Rule Of Civil 
Procedure 59. 

Finally, the Circuit Court properly denied L&D's motion for reconsideration with respect 

to the "unauthorized" pooling issue because L&D failed to establish any grounds that would 

entitle it to relief. See W. Va. R. Civ. P. 59(a); Syl. Pt. 2, Mey v. Pep Boys - Manny, Moe & 
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Jack, 228 W. Va. 48, 56-57, 717 S.E.2d 235,243-44 (2011) (requiring the party seeking relief to 

establish (1) "an intervening change in controlling law"; (2) "new evidence not previously 

available [that has come] to light"; (3) "a clear error of law"; or (4) an "obvious injustice"). 

L&D argued that the Circuit Court erred in holding that its claims for ''unauthorized'' 

pooling were moot because L&D raised a similar claim relating to the Post, Stutler, and Cottrill 

Leases, which are unrelated to the Andrews Lease on the 1,041 acre tract. J.A. at 1787. L&D 

claims that the separate claim for "unauthorized" pooling "could have been easily overlooked" 

by the Circuit Court, given its similarity to the so-called claim for "unauthorized" pooling of the 

Andrews Lease and complexity of the case as a whole. Id However, in its order denying 

L&D's motion for consideration, the Circuit Court declined L&D's invitation to maintain a 

separate claim for ''unauthorized'' pooling on its docket. J .A. at 0072. 

In this case, the Circuit Court did not abuse its discretion because L&D failed to 

demonstrate an intervening change in controlling law, new evidence, a clear error of law, or an 

obvious injustice with respect to the ''unauthorized'' pooling issue. Accordingly, any claim by 

L&D that the Circuit Court erred in denying its motion to reconsider must fail. 

VII. CONCLUSION 

For all of the foregoing reasons, this Court should affirm the judgment of the Circuit 

Court in all respects. 
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