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PETITIONERS' BRIEF IN REPLY TO RESPONDENT MIKE ROSS, INC. 

I. 	 Summary of Argument: 

The issues in this Appeal are controlled by the recent decision of this Court in Haynes v. 

Antero. 1 Additionally, Respondent Mike Ross, Inc. ("MRI"), misconstrues the holding in this 

Court's decision in Hill v. Lone Pine, as that decision is consistent with the later decision in Haynes. 

Lone Pine 2 supports Petitioners arguments made in this Appeal. Also, MRI has admitted, or did not 

challenge, most of the material facts that should have persuaded the Trial Court to grant summary 

judgment in favor of the Petitioners.3 MRI has admitted or not contested in its Brief the following 

material facts: 

1) 	 That all three of the Petitioners had valid chain of title documents demonstrating 
ownership in an undivided interest in the oil and gas mineral estate of at least 
37/225ths or 16.45%; See MRI Rsp.4 Pgs. 2-4, where MRI stated: "(3) Catherine 
Lee Tschappat...acquired a 71225ths interest.", and Richard Snowden Andrews, Jr. 
acquired "(2) a 419ths of a 1I5th interest" as well as "(3) a 219ths of a 115th 
interest...as Trustee for Marion A. Young";5 Id. at Pg. 3; 

2) 	 MRI concedes, and does not challenge in it's Brief the validity of the Petitioners' 
chain of title and ownership of a real property interest in the oil and gas mineral 
estate as evidenced by recorded instruments in the Harrison County Courthouse, such 
as deeds, wills and intestate distribution documents; 

I Haynes v. Antero, 2016 LEXIS 803,2016 WL 6542734 (W.Va. 2016). 

2 Both Haynes and Lone Pine were decided below by Harrison County Circuit Judge John Lewis 
Marks, Jr. [Hill v. Lone Pine Operating, Co., 2016 W.Va. LEXIS 903,2016 WL 6819787 (2016). 

3 L&D Investments, Inc, Richard Snowden Andrews, Jr., Charles A. Young, David L. Young, 
Lavinia Young Davis, Successors of Marion A. Young Trust. 

4 "MRI Rsp. Pg. _" refers to the "Response Brief of Respondent Mike Ross, Inc." filed in this 
Appeal. 

5 Marion A. Young was the Mother of Petitioners Charles A. Young, David L. Young and 
Lavinia Young Davis, and the Sister of Richard Snowden Andrews, Jr. 



3) 	 MRI admits the Petitioners, including L&D's predecessor in title, Catherine Lee 
Tschappat, were paying real property taxes as assessed and accepted by the Harrison 
County Assessor, both before and after, the issuance of the Tax Sale Deed to MRI at 
issue in this Appeal; MRI stated: "There is no dispute that Catherine [Tschappatj, 
Richard[Snowden Andrews] Jr., and the Young Trustee [Richard Snowden Andrews, 
Jr.] were assessed with and paid taxes ...both before and after the recording of the 
Tax Deed." [MRI Rsp. Pg. 8]; 

4) 	 MRI concedes, and does not challenge in its Brief, that the Petitioners did not receive 
actual notice at any time of the tax sale or the impending forfeiture of their mineral 
property; 

5) 	 MRI concedes, and does not challenge in its Brief, that both the State and MRI, did 
have, or could have reasonably obtained, the Petitioners' identity and addresses to 
provide actual notice to them as required by the Constitutions, Statutes and the case 
law; and, 

a) 	 MRI did not challenge the Affidavit of Richard Snowden Andrews Jr. 
regarding his then current address where he should have received critical 
notices of the forfeiture of his mineral property; [JA 1226·29]; 

b) 	 MRI did not challenge the undisputed testimony by the Deputy Assessor that 
had someone searched the Courthouse records after 1990 they would have 
located all of Tschappat's ownership and address information; [JA 863·67]; 

6) 	 MRI concedes, and does not challenge in its Brief, the Affidavit of Attorney Garold 
Morris, Petitioners' expert, who performed a search of records available in the 
Harrison County Courthouse 6 and his opinions, where he stated among other things, 
that the Petitioners had ownership of undi vided interest in the subject mineral tract 
and that the recorded documents demonstrated that the duplicate tax assessments 
were all taxing the same mineral tract which were derived from the same title and 
which MRI was claiming through the Tax Sale and that the Petitioners and other 
owners of the subject mineral tract could have been identified from the Producer's 
Reports filed in the Assessor's Office. [JA 661·68]. 

6 Attorney Morris's Affidavit is not even mentioned in MRI's Reply Brief and that Affidavit 
alone creates a material issue of fact precluding summary judgment regarding numerous material 
disputed fact issues such as whether MRI could have reasonably located Petitioners to provide notice, 
whether the duplicate assessments represented assessments for the same mineral tract; whether the 
duplicate assessments could be linked to each other, whether the Producer/Operator's Reports would 
have provided the identity of the Petitioners and ownership information, whether payment of the 
duplicate assessments prohibited sale of Petitioners' mineral property interest and whether payment of 
the duplicate assessments preserved the entire mineral property from tax sale; these latter two matters 
would likely be questions of law for the Trial Court as applied to the facts. 
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The admissions by MRI regarding the above material issues of fact, and MRI's failure to 

contest the facts asserted in the Affidavits and depositions, requires this Court to reverse the granting 

of summary judgment in favor of MRI and remand this matter to the Trial Court with instructions 

to enter summary judgment for the Petitioners finding that Petitioners paid real property taxes on the 

Assessor's duplicate assessments and that MRI's subsequent Tax Deed dated April 1, 2003 is void 

and that the Petitioners' interests in the mineral tract remains with Petitioners. While the Trial Court 

commented that the nonmoving party in a summary judgment motion cannot rely "merely upon 

conclusory allegations, improbable inferences, and unsupported speculation," 7 that is exactly what 

the Trial Court considered in granting MRI summary judgment. This Court's decisions discussing 

summary judgment standards do not support the Trial Court's Omnibus Order. Doe v. Church of 

Jesus Christ, 801 S.E.2d 443, 470-74, (W.Va. 2017). Reversal of the Trial Court's granting of 

summary judgment will also eliminate addressing novel issues presented in this Appeal, including 

some that have Constitutional due process implications. 

Such a ruling would also have no significant impact on the "certainty or stability" of land 

titles as postured by MRI. Of course, deliberate failure to provide due process notice causing 

forfeiture of one's real property, is as serious a matter as the "certainty or stability" of land titles. 

However, the number of tax sale deeds involving duplicate or double assessments such as presented 

in this Appeal are likely limited. By now most such real property owners have resolved such issues 

in some manner. The "parading of the horribles" such as Chicken Little's the sky is falling or will 

fall if this Court rules for Petitioners, is mere speculation and drama by MRI all in an effort to 

distract this Court from MRI's outrageous conduct in this matter. Had MRI conducted a reasonable 

7 Johnson v. Killmer, 219 W.Va. 320, 633 S.E.2d 265, 268 (2006). 
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title and records search, such would have identified all of the Petitioners and other owners of the 

mineral tract, uncovered the duplicate assessments, which may have avoided the issues currently 

before this Court.8 While the" failure to act diligently may also deprive MRI of acquiring a valuable 

tract of mineral property for a bargain basement price, the real irony is that with this Court's reversal 

and remand, MRI will still receive 12% on its investment while the real owners will have expended 

thousands of dollars in attorneys' fees and costs to rectify what should have never happened at all. 

If any party is "actually innocent" in this matter it is Petitioners who paid the taxes assessed and 

responded to whatever was asked of them by the Assessor. It was MRI that played fast and loose 

as a "professional" tax sale purchaser as one commentator has recognized in the world of taking 

people's property through sharp practices in the tax sale arena. [See f.n. 22 in Petitioners' initial 

This Court's remand should also permit Petitioners to pursue their other claims including the 

trespass/unauthorized pooling claims with Antero which the Trial Court did not render any 

substantive ruling, and Petitioners' claims for damages. 10 

8 MR!' s conduct in failing to conduct a reasonable record search directly results from using 
unlicensed persons to render legal opinions as to whom due process notice should be provided and is why 
the public policy of this State regarding the unauthorized practice of law has been offended; MRI 
promoted this public policy violation through its financial arrangement with untrained, non-licensed 
persons; while a tax sale purchaser does not have to hire an attorney to search the records, he or she does 
so at their peril and such "chaos" as demonstrated in this Appeal is the very reason there is a statute and 
rules prohibiting the unauthorized practice of law as promoted and encouraged by MRI. 

9 Hereinafter referred to as "Pet. Brf. at _"; Petitioners Reply Brief will be "Pet. Reply Brf. 
at_ 

10 Petitioners seek damages including attorneys fees and costs similar to that advocated in the 
Article authored by opposing counsel in this Appeal, Robert Shuman where he stated, "Based on this 
declaration, it is quite feasible that in the context of a tax-sale, a tax lien purchaser could very well be 
guilty of slandering the title of the property owner where the tax lien purchaser recorded a tax deed from 
the county clerk and the purchaser did not exercise reasonable diligence in attempting to actually apprise 
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II. Controlling Application of Haynes v. Antero: 

MRI incorrectly asserts that this Court's decisions in Haynes and Lone Pine support MRI's 

position in this Appeal. They do not. To the contrary, Haynes should be dispositive of this Appeal 

by rendering the MRI Tax Deed void as Petitioners paid their assessed taxes on duplicate or double 

assessments for the same mineral estate title to which was derived from the same title source, Mary 

Catherine Lee Andrews, for both the Petitioners and the mineral property sold by the State to MR!. 

MRI asserts two arguments which it argues supports the Trial Court's granting of summary 

judgment. First, that the assessments paid by the Petitioners were personal property assessments, 

and thus, ineffective to be considered as a duplicate assessment preventing the tax sale of the 

property under the Low and Allen holdings. 11 However, the Harrison County Assessor's own 

designation of these assessments was as Real Property and they were filed in the Harrison County 

Land Books in the Assessors records for a decade prior to the tax sale to MRI. [Tschappat/L&D 

Land Book Entries JA 428-61]; [Tschappat/L&D Harrison County Assessor's Real Property 

computer data JA462-85]; [Richard Snowden Andrews Heirs Land Book Entries JA488-515]; 

[Richard Snowden Andrews Heirs Harrison County Assessor's Real Property computer dataJA 516

26]. Importantly, the Petitioners' interest in the mineral tract was a real property interest based on 

their chain of title documents and not a personal property interest so the Assessment was correct. 12 

the owner of his right of redemption. In this instance, the viability of the claim from the property owner's 
standpoint will most likely rise and fall on the ability to prove malice." 111 WVLR 707, 754; and as 
adopted by the Federal District Court in Kebler, infra. 

11 State v. Low, 46 W.Va. 451,33 S.E. 274 (1899); State v. Allen, 65 W.Va. 335, 64 S.E 140 
(1909). 

12 Oil & gas in place, which as Petitioners' interest has always been classified as a real property 
interest; Gastar Exploration v Contraguerro, 800 S.E.2d 891 (W.Va. 2017) at f.n. 13, citing Boggess v 
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MRI's argument is counterintuitive. Even assuming arguendo that Petitioners had only a personal 

property interest in the subject mineral estate, the State still cannot forfeit it while Petitioners were 

paying the assessed taxes. So Petitioners would be entitled to all royalties and benefits generated 

which are personal property. 

Second, that because the information used by the Assessor to generate the assessments was 

from the Producer/Operator Reports, it is a void assessment. This is a circuitous and legally 

unsupportable argument. Where the Harrison County Assessor obtained her information to generate 

the real property assessments paid by the Petitioners is of no benefit to MRI as that is the duty and 

prerogative of the Assessor. The Statute requires the Assessor to "make diligent inquiry" of every 

landowner regarding "the interest of the owner, whether in fee and undivided or otherwise, and the 

character of use to which the property is put.. .." WV Code §11-4-5 (1984). Landowners have the 

concomitant duty to accurately respond under oath to all such assessor inquires. There is no 

evidence in this Record that Petitioners were ever requested to provide any information to the 

Harrison County Assessor about their ownership and use of the mineral tract. To hold that a tax 

payer who pays a real property assessment issued by the assessor and for which the taxes are 

accepted by the assessor, creates a forfeiture, would be counter to this Court's rulings in Low and 

its progeny including Haynes, and counter to the philosophy in the recent case of Ancient Energy. 
I 

Ltd. v. Ferguson. 2017 W.Va. LEXIS 758 (2017),where Chief Justice Loughry recognized that the 

case law beginning with the U.S. Supreme Court's case in Mennonite13 and this Court's holding in 

Milam, 127 W.Va. 654,34 S.E.2d 267 (1945). 

13 Mennonite Bd. v. Adams, 462 U.S. 791 (1983). 
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Lilly v. DukeI4 has caused this area of the law to undergo "significant change in the last several 

years, with each change increasing the protections afforded delinquent land owners(s)." 

The Assessor may use any reliable information to generate an assessment and such does not 

affect a taxpayers ownership of such real property. However, ownership is based on valid title by 

deeds, wills, intestate succession or other instruments of title, which Petitioners had, not how.an 

assessor classifies the tax assessment. Blair v. Freeburn Coal, 163 W.Va. 23, 253 S.E.2d 547 (1979). 

If the assessor classifies the assessment incorrectly, such does not result in forfeiture for the true 

owner because the erroneously classified assessment was sold at a tax sale, but payment of such 

assessment by the true owner of such real property ifderived from the same title as another duplicate 

assessment will prevent forfeiture at a tax sale. The goal of the law is to protect the true landowner 

who is paying assessed taxes as charged by the State and not to provide a windfall to tax sale 

purchasers. However, the Harrison County Assessor in this matter did correctly identify Petitioners' 

assessments, paid by the Petitioners, as real property assessments as the Petitioners owned a real 

property interest in the subject mineral tract which was derived from the same title as all the other 

assessments for this mineral tract including the assessment which was purchased by MRI at the tax 

sale. IS 

In Haynes, this Court reviewed the long standing authority holding that when the assessor 

issues duplicate or double tax assessments for the same property, derived from the same title, then 

14 Lilly v. Duke. 180 W.Va. 228. 376 S.E.2d 122 (1988). 

15 Petitioners owned real property interests; they did not own a royalty interest; Petitioners 
were entitled to royalties because they owned an interest in the entire mineral estate but were subject to a 
lease to produce the oil and gas; If the lessee operator of the subject tract abandons and ceases 
production, the Petitioners would still retain their real property interests in the subject mineral tract but 
such interests would no longer be subject to the mineral lease; whereas, if Petitioners only had a personal 
property royalty interest it too would cease with the termination of the mineral lease. 
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payment of one preserves the property for all other joint owners. This is an embodiment of the long 

standing principle that the "State is not entitled to double taxes on the same land under the same 

title." State v. Low, supra. This point of law and the numerous cases decided over the years applying 

this principle were analyzed and discussed in Petitioners' initial Brief. [Pet. Brf. at §I, Pgs. 13-17]. 

ill Haynes, this Court also cited with approval the Allen case for the proposition that: 

"If the taxes have in fact been received by the State, even upon some other 
assessment of the same land, which it [the State] has made or at least 
recognized by receipt of the taxes [by the State] thereunder, the lien has been 
relinquished. And where there is no lien there can be no valid sale." /d. at 
339, 142. 

ill this Appeal, the State through its Assessor for Harrison County, created the Petitioners' 

assessments, delivered them, and the Petitioners dutifully paid those assessments both prior to and 

after the Tax Sale in this matter. Both the Low and Allen cases, and the recent Haynes case, clearly 

hold that the State cannot forfeit property upon which duplicate or double assessments have been 

paid on land derived from the same title which has attempted to be sold at a tax sale. Any such sale 

is void ab initio. Haynes at 10. "ill contrast, tax sale deeds that are the result of duplicate 

assessments are void ab initio and cannot be "saved" by a statute of limitations that never applied 

in the first instance. Unlike voidable tax sale deeds, void tax sale deeds do not have a statute of 

limi tations." /d. 

Petitioners had good title to the undivided mineral interests upon which they were assessed 

and paying taxes. Their title derived from the same Heir, Mary Catherine Lee Andrews, who owned 

the entire original tract comprising 1000 acres, and Petitioners clearly owned an undivided interest 

in that 1000 acre mineral tract as has been conceded by MRI in its Response Brief. The facts in 

Haynes are almost identical to the facts in this Appeal. Weren't the Petitioners justified in relying 
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upon the real property assessments sent to them by the Harrison County Assessor when they paid 

them as directed? Should the Petitioners forfeit their mineral property when they complied with the 

Assessor's requests? Surely this Court must hold, just as in Haynes, that Petitioners' payment of the 

double assessments protected their mineral property from sale and ultimate forfeiture under the facts 

of this case. To do otherwise would cast serious doubt on the constitutionality of such a procedure, 

especially when actual notice was not provided, as it clearly was not to the Petitioners in this case. 

Nor can MRI find any shelter from the Hill v. Lone Pine case, which also originated from 

Harrison County. Lone Pine is similar to the Haynes case as in Lone Pine the Plaintiff Hill never 

had good title to the mineral property as do Petitioners here. 

Neither does the holding in Freeburn Coal, supra, support MRI's position in this Appeal. 

The holding in Freeburn Coal succinctly held that an assessor's categorizing as real property, a tipple 

where its title demonstrated it was actually personal property, could not support the loss of that 

personal property through a tax sale where it had been assessed as real property. In other words, title 

does matter regardless ofwhat the assessment says. Both the Freeburn Coal and Lone Pine decisions 

resulted in greater protection for the taxpayer holding good title to the property, not expansion of 

forfeiture provisions for the tax sale purchaser. 

The Trial Court relied solely on the holding in Welch v. Cayton, to find that, 

"39. Even if such personal property assessments were placed on Land Books 
and the corresponding personal property taxes paid thereon, such does not 
create a valid claim of ownership in and to any related real property interest. 
See Welch v.Cayton, 183 W.Va. 251, 395 S.E.2d 496 (1990)" [JA 37]. 

While the Trial Court was correct that Welch held that ownership cannot be created by a an 

erroneous tax assessment as title is established by deeds, wills and other instruments of title, the 

Welch decision does not support the Trial Court's finding. In Welch, Cayton who owned the surface 
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only, leased the oil and gas without having a chain of title to the oil and gas minerals. The Welch 

case supports granting summary judgment to Petitioners as an erroneously classified tax assessment 

cannot extinguish a person's valid ownership of real or personal property. 16 Tax assessments are not 

valid instruments of title. Such argument is without any legal support and was dispelled by this 

Court's holding in White Flame Coal Co. v. Burgess 86 W.Va. 16,102 S.E. 690 (1920) where this 

Court stated: 

"Under our tax laws, the subject of taxation, except in the case of a city or 
town lot, is the tract, not the acres composing it. If the error is an excess in 
quantity, the public benefits by it. The state gets more than belongs to it. If 
the error is one of deficiency, there is no doubt either an actual or potential 
remedy by back-taxation, wherefore the State suffers no serious injury in that 
event. There is absolutely no authority for the proposition that there is a 
forfeiture in either case, and it [such a proposition] is utterly untenable from 
any point of view." Id. at 693. (emphasis added). 

The White Flame case and others decided by this Court affirming this holding, and by the 

saving statute §llA-3-73, were discussed at length in Petitioners' response to MRI's summary 

judgment motion. [JA 1177-85]; see also MZRP v. Huntington Realty Corp., 2011 WL 12455342 

(W.Va. 2011). However, the Trial Court did not rely upon any of these cases to support its ruling 

nor did it address whether any of them undermined the Trial Court's findings and ruling. 

Finally, MRI argues that it could not reasonably correlate the record title information and 

the Assessor's and Sheriff's tax information with the Petitioners' duplicate assessments. See Section 

II, supra. Such correlation could have been easily accomplished by making a diligent search of the 

Courthouse records as did Attorney Karickhoff when he searched the Courthouse records and 

16 However, Petitioners' assessments in this Appeal were classified as real property assessments 
and Petitioners did own real property through a valid chain of title, so they were not erroneous but 
assuming they were such would not deprive them of ownership or cause a forfeiture. 
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prepared his title report [JA 1194-1201] and as stated by Attorney Morris in his Affidavit. 17 [JA 

661-70]; see also Pet. Brf. Pgs. 5-9]. However, the issue is not whether MRI could correlate the 

duplicate or double assessments with the so called "master assessment" of Charles Lee Andrews, as 

that primarily involves MRI's failure to provide due process notice to Petitioners and there is no 

question that Petitioners' identity was reasonably available to MRI from the Courthouse records. 

Whether MRI could correlate Petitioners' assessments with the Charles Lee Andrews assessment, 

which the evidence clearly indicates it could, such does not change that the MRI Tax Deed is void 

based by the payment of duplicate assessments. Haynes, supra. 

The holdings of Low, Allen and Haynes, establish a restraint on the power of the State to sell 

real property upon which taxes have been paid than whether a tax sale purchaser can or cannot find 

all the duplicate assessments. However in this matter, it is ineluctably clear that Petitioners' chain 

of title information was readily available if MRI had just searched the usual Indices for the names 

of the Heirs of Richard Snowden Andrews and Mary Catherine Lee Andrews. There were many 

relevant documents available in the Harrison County Courthouse demonstrating Petitioners' , and the 

other owners' chain of title documents, for the subject mineral tract. For example see, JA 150-55; 

180-226; 230-37; 252; 254-58; 270-90; 357-63; 602-18, and these references do not include the 

Assessor's and Sheriff's tax documents, JA 428-61; JA 462-85; JA488-515; JA 516-26, or the 

Producer/Operator Reports, JA 1203-1225, all ofwhich identified the Petitioners as the valid owners 

of the subject mineral tract and also disclosed the duplicate assessments being paid for this same real 

property. See also Petitioners' expert, Garold Morris's Affidavit, who verified this information from 

17 These are uncontested facts or at least material contested facts which the Trial Court ignored 
and made no comment about in its Omnibus Order requiring reversal and remand with instructions. 
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his title examination of the available Harrison County records. [JA 661-70]. 

Perhaps MRI's most glaring and reckless failure in this matter was MRI's actually identifying 

Charles Lee Andrews, III, a direct Heir of Charles Lee Andrews who signed the original Lease [JA 

621-63], and whose name was on the Assessor's so called "master assessment", but then providing 

Charles Lee Andrews, III no due process notice. [JA 323] MRI knew of Charles Lee Andrews, ill's 

ownership interest as it was noted in the Tax Deed [JA 169 & 630] that MRI sent to the Clerk for 

signature's and recording and was contained in MRI's search documents [JA 658] and verified by 

MRI's CEO in a deposition. [JA 725]. That very Tax Deed prepared by MRI states for Charles Lee 

Andrews, III "Address Unknown", which was false, and both the State and MRI knew it was false. 

Such undisputed facts demonstrate MR!' s reckless or intentional failure to provide actual notice and 

it seriously questions the basis for the Trial Court's Findings 88-93 in its Omnibus Order or at the 

very least creates a question of fact for jury determination. For the Trial Court to find that there was 

no evidence in the Record that MRI failed to "conduct a duly diligent record search as required by 

the" Code, is without any basis in fact for this Court to affirm the Trial Court's decision.'9 This 

alone warrants reversal and remand with instructions as requested herein. 

18 The Tax Deed sent to the Harrison County Clerk clearly indicates that ''This Instrument 
Prepared by: Mike Ross, Inc., P.O. Box 319, Coalton, WV 26257". [JA 316·26]. 

19 What is most concerning is that the Trial Court did not even mention that the current address 
for owner Charles Lee Andrews, III was on the very Tax Deed that MRI prepared and sent to the Clerk 
for signature and filing to deprive Petitioners of their real property; this is so even though it had to be 
clear to the Trial Court that MRI knew that Charles Lee Andrews, III was an owner of the mineral tract; 
[JA 658 & 725]; such conduct by MRI is exactly that condemned in both the Kebler and O'Neal cases, 
infra. 

12 



· III. Application of Wrong Legal Standard Regarding the Burden of Proof: 

The Trial Court also did not apply the correct legal standard of proof when it held that 

Petitioners had the burden of proof by clear and convincing evidence to demonstrate that MRI had 

failed to conduct a diligent record search to provide the list of owners/persons who should receive 

due process notice, when this Court and other courts have held that the grantee, here MR!, bears the 

burden of proving full compliance with the statutory and due process notice requirements, which 

includes m~ng a diligent search for such information. Rebuild America, Inc. v. Davis, 229 W.Va. 

86,726 S,E.2d 396 (2012); Mason v. Smith, 223 W.Va. 673,760 S,E.2d487 (2014); see also Kebler 

v. WVT. LLC, 213 F. Supp. 3d. 789 (N.D. W.Va. 2016). 

The District Court in Kebler, citing this Court's Mason decision, held as a matter of Federal 

constitutional due process as mandated by Jones20 that when a tax sale purchaser attempts notice by 

certified mail and the certified mail is returned undelivered or unsigned, that the tax sale purchaser 

must take additional "methods or means that anyone honestly seeking to actually effectuate the 

notice would reasonably employ." !d. at 794. This constitutional holding was also adopted by 

District Court Judge Berger in O'Neal v Wi sen, 2017 U.S. Dist. LEXIS 120395,2017 WL 3274437 

(S.D. W.Va. Aug. 1,2017). MRI's conduct clearly runs afoul of the constitutional duty established 

in Jones and as recognized in both Kebler and O'Neal. MRI's conduct is elevated to reckless or 

intentional, as MR! was affirmatively apprised of this deficiency through its contractors who were 

unauthorizedly practicing law when they informed MRI in dramatic fashion that for MRI to comply 

with due process "NEED ADDRESSES no others found!!!" (JA 654). What greater alarm must a 

20 Jones v. Flowers, 547 U.S. 220 (2006); see discussion of Jones and related constitutional 
cases in Petitioners' initial Brief at II, pgs 17-21. 
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tax sale purchaser receive to realize that a serious due process violation and ultimate wrongful 

deprivation of a person's property is going to occur? Yet MRI took no other steps which Kebler 

described as being the "very least" actions necessary to provide due process that being a "review" 

of "all available public records" or "re-review" of them. Id at 800. MRI did neither as MRI, 

following its ususal and customary modus operandi,21 did what was condemned in Kebler which was 

for MRI to "merely sit back and wait for the redemption period to expire" even when MRI knew that 

constitutional notice had not been provided to Petitioners. !d. at 804. Consequently, the conclusions 

reached by the Trial Court are contrary to the evidence and demonstrate Petitioners' entitlement to 

summary judgment holding that MRI's Tax Deed is void.22 

IV. 	 Assertion of "Complexity" of the Title is a Distraction and Not Supported in Fact or 
Relevant: 

MRI's assertion that the title to the mineral tract was too "complex" for MRI to have 

ascertained the identities and current addresses of the mineral tract owners like Petitioners is absurd. 

Nowhere in the Statutory scheme for Collection and Enforcement of Property Taxes in Chapter l1A

1-1 et. seq. is there any mention that the State or its tax sale purchaser like MRI does not have to 

provide notice if a title is "complex" whatever that may mean to someone charged with such due 

process responsibility. Such a standard is vague and could never be properly applied in a manner 

21 MRI actually confirmed that once publication was made it would "sit back and wait for the 
redemption period to expire" in deposition testimony where its CEO stated "if you miss somebody 
[finding an owner's address], that's why you publish." but " ... you still don't have to publish that notice if 

you don't want to". (JA 682 &726-27). 

22 MRI disclosed as an expert Attorney Steven Shuman but did not present any affidavit or any 
other evidence by him in this case. [JA 84; 734-35] 
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consistent with due process required by the State and Federal Constitutions. Such an argument is 

a thin reed upon which to hang such an important constitutional right relating to the forfeiture of a 

person property. 

v. 	 This Court Has Not Resolved Whether the Reckless or Deliberate Failure to Provide 
Constitutional Due Process Notice or Failure to Comply with the Mandatory 
Reguirements of § llA·3·19(a) by the State and/or its Tax Sale Purchaser Tolls the 
Redemption or Statute of Limitations Period in §llA·4·4: 

It has been recognized by both the United States Supreme Court and this Court, that 

depriving a citizen of his or her property through tax sale procedures promulgated by the State, even 

if delegated to a private tax sale purchaser, is State action and subject to constitutional guarantees 

of due process. This principle is discussed in Petitioners' initial Brief in Section II, pages 17-21. 

What hasn't been resolved by this Court is what remedies does a property owner have if he or she 

can prove that the denial of required due process guarantees was reckless and/or deliberate as 

asserted under the facts of this Appeal. 23 This is especially important considering the inter-play of 

these important Constitutional guarantees and the application of West Virginia's three year 

redemption period or statute of limitation. Petitioners addressed this issue at length in their initial 

Brief in Section ill, pages 21-27 and won't repeat it again here. 

A factfinder could conclude that MRI' s conduct was reckless and/or intentional or deliberate, 

this Court could not allow a forfeiture of property without due process notice under such 

circumstances. Ifa tax sale purchaser files representations that it has made a diligent search for those 

23 Other courts have suggested more than just a search of available courthouse records is 
necessary to satisfy due process notice; see, Kebler and O'Neal, supra; the threshold question now is 
whether such searches must include the internet due to its vast information readily available for locating 
persons; some courts have held it does; In re: Douglas County, 5 N.E.3d 214 (Ill. App. 2014). 
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entitled to due process notice, well knowing that such has not been performed, or has recklessly 

and/or intentionally or deliberately not performed, such smacks of fraud and could never be allowed 

to stand regardless of the expiration of a redemption period or statute of limitations, especially where 

mineral property and payment of double tax assessments are part of the facts as in this Appeal. see, 

Pickens v. Tribble, 236 W.Va. 670, 783 S.E.2d 310 (2016)[holding that whether fraud or 

concealment tolls statute of limitations is question of fact]. 

For every wrong to an innocent party there must be a remedy. This Court recognized the 

laudatory principle in In re West Virginia Asbestos Litigation, 215 W. Va. 39,592 S.E.2d 818 (2003) 

at f.n. 2. 

Petitioners must be afforded a remedy when MRI seeks to permanently deprive them of their 

property through opprobrious conduct such as found in the Record of this Appeal. Of course, should 

this Court hold the MRI Tax Deed void under Haynes and its predecessors, a ruling regarding when 

and under what circumstances is §11A-4-4 tolled would be left for another day. However, it is 

unlikely more compelling facts could be found in another case. 

VI. MRI Cannot Rely on §l1A-4-4: 

The safe harbor for tax sale purchasers provided by §1IA-4-4 should not be available toMRI 

under the unique facts of this Appeal. see Section IV, infra. This Appeal presents novel issues 

regarding whether the payment of a double assessment on forfeited property when coupled with a 

clear lack of due process notice tolls, the time periods in §11A-4-4 until the taxpayer is made aware 

of such forfeiture. The combination of these facts creates a scenario compelling the suspension of 

§ llA-4-4 as the property owner would have no belief that forfeiture is likely or possible. see Pet. 
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Brf. Section III. This of course assumes that the duplicate tax payment does not void the tax sale in 

the first instance.24 see Pet. Brf. at pg 26, f.n. 22. 

The Petitioners are innocent participants in this matter. Petitioners had no direct knowledge 

that their mineral property was in jeopardy as they were paying their real property assessments and 

they had no notice of any potential forfeiture, and importantly, Petitioners had no subjective 

realization that something might happen to their mineral interests for not paying property taxes nor 

should they have had any reason to suspect such would occur, especially without some notice Our 

Legislature could not have contemplated the factual scenario presented in this Appeal when it 

enacted §l1A-4-4. It is this Court's duty to mold a remedy for innocent property owners like 

Petitioners who are being deprived of their property through no fault or action of their doing. this 

Court must, as a matter of Constitutional due process and fundamental fairness must hold that the 

time period in which to contest a tax sale proceeding under §l1A-4-4, is tolled for Petitioners until 

they knew or reasonably should have known of the State's tax sale proceeding and MRI's purchase. 

VII. Petitioners' Estoppel Argument is Applicable to this Appeal: 

Petitioners' arguments that §l1A-4-4 is estopped and/or tolled are both valid under the facts 

of this Appeal. Estoppel applies both against the State and the tax sale purchaser for failure to notify 

Petitioners. O'Neal, supra. Our statutory scheme placed the due process notification burden and 

24 Such a scenario only exists if this Court adopts the argument that real property interests like 
the Petitioners when assessed from Producer/Operator Reports or unknown information are not valid tax 
assessments and payment of such does not prohibit the tax sale of such property as held in the Low, 
Allen, and Haynes cases; Petitioners believe this case law does apply to the facts in this Appeal, but 
alternatively, Petitioners assert that should this Court determine otherwise, then a tolling of §11 A-4-4 is 
required by due process and fairness. 
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strict compliance with §l1A-3-19(a) on MRI which was acting on behalf of the State. Estoppel 

applies to MRI as MRI was acting as the agent for the State of West Virginia. The proper remedy 

is either declaring MRI's Tax Deed as void or tolling the provisions of § lIA-4-4 so that Petitioners 

may challenge MRI's conduct in failing to comply with Constitutional due process, and the tax sale 

Code provisions of § lIA-3-19(a). 

Although MR!' s assertion that fraud must be shown before estoppel can be applied to a 

private party, as indicated, MRI did not act as a private party but as a State actor. However, there 

is evidence of fraudulent conduct by MRI certifying to the State Auditor, or in this instance, the 

Harrison County Clerk, that due process notice had been provided as required by the Constitution 

and §IIA-3-19(a) has been done and MRI is now entitled to a tax deed taking Petitioner's private 

property, which if done recklessly or intentionally is fraud and would satisfy the estoppel principles 

Hudkins v. Public Retirement Bd., 220 W.Va. 275,647 S.E.2d 711 (2007). The appropriate remedy 

for such conduct is to deprive MRI of its bargain by either declaring MRI's Tax Deed void or to toll 

the provisions of §lIA-4-4 so Petitioners may prove such fraudulent conduct. 

The Trial Court should not have blindly applied §IIA-4-4 considering the uncontroverted 

facts in the Record demonstrating reckless, and/or deliberate conduct by MRI. The Trial Court made 

no findings other than to state with no factual support that: 

"106. As a matter oflaw, Ross's conduct in purchasing the delinquent tax lien 
in the name of Charles Lee Andrews for the delinquent 2000 taxes on the 
Subject Property and In exercising reasonably diligent efforts for carrying out 
the statutory requirements so as to effect delivery and recordation of its Tax 
Deed dated April 1. 2003 cannot be deemed intentionally or deliberately or 
recklessly negligent." [JA 54]. 

As for waiving the estoppel argument, estoppel has been part of Petitioners' argument that 

§ lIA-4-4 does not apply under the facts ofthis Appeal as Petitioners have consistently asserted that 
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MRI's conduct was reckless, knowing, intentional or deliberate constituting fraud. see Conclusion, 

Pet. Brf. pg. 31. 

VIII. Littell Also Provides Relief to Petitioners: 

Littell,25 holds thatthe statutory provisions of §11A-3-19(a) and §11A-3-23(a), read in pari 

materia, require that all persons entitled to redeem delinquent property was entitled to due process 

notice of the impending forfeiture. Id. at 8. available records in the Courthouse.26 It applies to the 

facts of this Appeal as that was not done by MRI. 

MRI had to have known that Phyllis Fletcher Saunders had an interest in the subject mineral 

estate. However, MRI absolutely knew of Mrs. Saunder's interest in the mineral estate as MRI 

relinquished its claim to the Saunders interest in May 2005 when Dominion reversed MRI's claim 

of ownership to the Saunders interest in the subject mineral tract. [JA 395-419].27 This tax data 

showed the acti ve Well as "CNG DEV 2088", just as shown on Petitioner L&D's predecessor's Tax 

and Land Book records [JA 428-85], and the so called "master assessment" for Charles Lee Andrews 

and MRI's title notes. [JA 636 & 628]. 

25 Littell v. Mullins, 2016 W.Va. LEXIS 317, 2016 WL 1735234 (2016) 

26 Petitioners do not assert whether Robert Hitzelberger's ownership and/or identity was or was 
not readily available as Mr. Hitzelberger has filed a separate appeal and has asserted different grounds 
for seeking relief than the Petitioners. 

27 Mrs. Saunders heirs who were substituted in as Parties in this case chose not to Appeal the 
Trial Court's Omnibus Order granting to MRI whatever interest they may have had to the subject mineral 
tract. 
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IX. Unauthorized Practice of Law: 

The Trial Court did not grasp Petitioners argument that hiring unlicensed persons to render 

legal opinions was a violation of the law and public policy of this State. The Trial Court found that 

a tax sale purchaser was not required to hire an attorney to comply with due process notice and 

§llA-3-19(a). Petitioners agree. However the issue is whether "professionals" who buy hundreds 

ofdelinquent properties can use unlicensed contractors to bypass due process and unlawfully deprive 

citizens of their property and cause them great expense to recover it. The answer is clearly no and 

exactly why it is unlawful to engage or promote the unauthorized practice of law and is actionable, 

alone resulting in the voiding of MRI's Tax Deed. 28 

CONCLUSION: 

Petitioners are entitled to reversal and remand with instructions to hold MRI's Tax Deed void 

and enter summary judgment for Petitioners as to ownership, and to permit Petitioners to pursue their 

other claims for damages and other relief. 

David 1. Roman 
W.Va. State Bar 0.3166 
ROMANO LAW OFFICE 
363 Washington A venue 
Clarksburg, West Virginia 26301 
(304) 624-5600 
romanolaw@wvdsl.net 

28 Petitioners also rely on their initial Brief regarding the unauthorized practice of law and 
regarding MRI's overly dramatic claim that a reversal would cause "uncertainty and instability" in the 
"oil patch"; such argument is at either hyperbole or hogwash, but both are unsupported as it was 
recognized by Dominion and Antero that MRI did not have a valid Tax Deed. see Section VIII supra, 

andJA 1057. 
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