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PETITIONERS' BRIEF IN REPLY TO RESPONDENT 

ANTERO RESOURCES CORPORATION 


I. Summary of Argument: 

The Trial Court did not rule on the Motions for Summary Judgment filed by both Petitioner, 

L&D Investments, Inc. (hereinafter "L&D") and Respondent Antero Resources Corporation 

(hereinafter "Antero") regarding separate claims on three separate mineral tracts with leases 

identified as the Cottrill, Stutler and Post leases which leased interests were placed in Antero's 

Asbury, Bennett and Kermit Drilling Units without a pooling agreement with the Lessors ofwhich 

L&D was a Lessor. Also, the unauthorized pooling issue was germane to the 1000 acre mineral 

tract which Respondent Mike Ross, Inc., (hereinafter "MRI") claimed Petitioners' ownership 

interests. These issues were framed in the "First Amended Complaint for Declaratory Relief 

Quieting ofTitle and Other Relief' (JA 1747-1755) with discovery conducted by both Parties and 

ultimately resulting in cross Motions for Summary Judgment regarding the issues of trespass, 

unauthorized pooling and abandonment which were ripe for decision by the Trial Court prior to the 

Trial Court issuing its Omnibus Order. [JA 1409-1518, 1577-1636,& 1106-1172]. The Trial Court 

however did not make any ruling regarding the cross Motions for Summary Judgment and when 

Petitioner raised this oversight in a post-judgment Motion, the Trial Court refused to make any ruling 

on those issues by succinctly stating without any other basis that: "This Court may so act but, it 

won't." [JA 72]. 

Antero argues to this Court in the Introduction portion of their Response Brief that L&D's 

pleadings asserting trespass, unauthorized pooling and abandonment were vague or not properly 

pleaded, or should have been separated or bifurcated from the declaratory judgment regarding the 

validity ofMRI's Tax Deed. The problem with such arguments is that Antero never raised these 



issues with the Trial Court nor did the Trial Court make any ruling on any ofthese issues. Nor did 

Antero ever make any pre-trial motion to dismiss, seek a more definite statement, or other pleading 

that would have framed these issues or provided Petitioner an opportunity to address them or correct 

them, if necessary, by amending the pleadings or taking other appropriate action. Antero did not 

identify any part of the Record where it objected to Petitioner L&D's separate claims being 

adjudicated by the Trial Court, because there were no objections by Antero. Such failure by Antero 

to raise such issues to the Trial Court is waiver and cannot be asserted for the first time on appeal. 

This Court should refuse to consider such matters as a matter ofsettled law as they do not relate to 

jurisdiction of this Court or the Trial Court below. In re LT., 233 W.Va. 500, 759 S.E.2d 447 

(2014); Voelker v. Frederick Business Properties Co., 195 W.Va. 246, 465 S.E.2d 246 (1995). 

Antero was desirous ofresolving these issues in one proceeding as was L&D, as Antero and 

L&D had been negotiating resolution prior to litigation. Antero admitted such in its summary 

judgment pleadings filed with the Trial Court. [JA 1637 & 1645]. Significant discovery was also 

conducted on these issues and presented to the Trial Court to support or refute summary judgment 

by both Parties. [JA1438 & 1443-82 (pooling), 1482-85(abandonment), 1448-75(trespassing)]; 

Antero also had acknowledged Petitioner L&D's ownership in the subject 1000 acre mineral tract 

claimed by MRl and offered $5,000 for the pooling agreement. This will be discussed further in this 

Brief. [JA 1057]. 

Petitioner L&D's claims were juridically linked as they involved similar Parties and similar 

issues as were being presented already in the quiet title action. The validity of the MRI Tax Deed 

involved mineral properties pooled in a production unit without pooling authorization, as well as 

other mineral properties for which L&D sought declaratory relief. Petitioner conceded that if the 
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Trial Court's determination as to the ownership of the 1000 acre mineral tract claimed by MRl is 

affirmed, then such ruling would moot any unauthorized pooling issues and other claims regarding 

that 1000 acre tract as L&D would have no ownership to support wrongdoing regarding unauthorized 

pooling, trespass or abandonment for that property. [JA 1787-88]. However, such would not moot 

or resolve the separate claims involving L&D and Antero's dispute regarding the Asbury, Bennett 

and Kermit pooled drilling Units. Antero should concede such to this Court so that this Court can 

clearly understand the status of the Record and find that the Trial Court failed to rule on the cross 

Motions for Summary Judgment filed by both L&D and Antero. 

What Antero argues in its Response Brief is not accurate and not supported in the Joint 

Appendix Record in this Appeal. Both Petitioner and Antero properly raised these claims that 

impacted the 1000 acre mineral tract, but which also impacted the three other tracts drilled by 

Antero without a pooling agreement from Petitioner L&D. These were the Cottrill, Stutler and Post 

tracts which were part of the Asbury, Bennett and Kermit Antero Drilling Units. [JA 1411-12]. 

This Court has consistently held that when the Trial Court fails to provide findings of fact and 

conclusions oflaw sufficient for this Court to understand the basis for the ruling, remand for findings 

and conclusions is mandated. Fayette County Nat'l Bank v Lilly, 199 W.Va. 349, 484 S.E.2d 232 

(1997)1 holding in Syllabus pt. 3 

"3. Although our standard of review for summary judgment remains de 
novo, a circuit court's order granting summary judgment must set out/actual 
findings sufficient to permit meaningful appellate review. Findings offact, by 
necessity, include those facts which the circuit court finds relevant, 
determinative of the issues and undisputed." (emphasis added) 

1 Overruled as to Syllabus pt. 4 on other grounds in Sostaric v. Marshall, 234 W.Va. 449, 766 

S.E.2d 396 (2014). 
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Here the Trial Court for some unknown reason did not even make a ruling on these separate 

but related issues. This Court should remand these issues for a ruling with findings of fact and 

conclusions oflaw consistent with this Court's prior practice and precedent. 

Should this Court decide to consider Antero's invitation to rule on the cross Motions for 

Summary Judgment at the Appellate level, which Petitioner L&D resists, then in that event, 

Petitioner L&D would rely on the law and argument in its Memorandums filed with the Trial Court 

and made part of this Record in this Appeal. [JA 1409-1518 & 1577- 1636]. 

II. 	 Antero Conceded That Petitioners Owned A Real Property Interest in the 1000 Acre 
Mineral Tract Claimed By MRI: 

Antero conceded in its pleadings filed with the Trial Court that the Petitioners, L&D 

Investments, Inc. and Richard Snowden Andrews, Jr. had an ownership interest the 1000 acre 

mineral tract claimed by MRI based on the 2003 Tax Deed. [JA 1112-1114]. Antero's position 

based on its title examination was that Richard Snowden Andrews, Jr. owned 8.88888889% (4/9 of 

115 = 4145 or 8.88888889%) of the entire 1000 acres. Antero further admitted that Petitioner L&D 

owned 3.11111111 % or 7/225ths, but only in 240 acres. [JA 1113-14]. Antero attempts to limit 

L&D's interest to the surface area to be bonded for drilling as found on the Well plat [JA 628] for 

eNG's Well No. 2088 and API No. 3280.2 

Antero takes the unsupported position that even though its own title examination 

demonstrates that all ofthe Petitioners had valid chains oftitle to undivided interests in the 1000 acre 

mineral tract, Antero would "out ofthe blue" without any legal support or otherwise, disregard such 

2 Generally only the well number or last 4 digits of the API number are referenced as the State 
and County number 47 and 033 respectively are known; see [JA 429-85 & 628 & 636]. 
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recorded documents and assert that Catherine Tschappat only had an interest in 240 acres ofmineral 

because that's what her tax ticket as assessed by the Harrison County Assessor stated. [JA 429-85]. 

Such position is without legal support but not without business support. The law in our State has 

long since held that an error in a tax assessment cannot deprive a property owner of title. An 

erroneous description ofacreage by the Assessor ofan undivided interest in minerals does not create 

a forfeiture of any kind; (See West Virginia Attorney's Opinion, 58 WVAG39 (1979 WL 41953) 

[JA 955-87]; State v. Cheney, 45 W.Va. 478 (1898); The White Flame Coal Co. v. Emma Burgess, 

86 W.Va. 16, 102 S.E. 690 (1920) and W.Va. Code §llA-3-73 (1995). 

Antero was compelled to make such admission as its own title disclosed the Petitioner's 

ownership. [JA 1446-47]. Antero had also previously acknowledged L&D's ownership by a letter. 

[JA 1057] However, there were business reasons for Antero to adopt such an untenable position. 

Antero suspended all royalty payments to all the Parties pending the resolution of the quiet title 

declaratory action. However, Antero made an agreement with MRl dated July 14,2014, to lift the 

suspension of royalty payments to MRl, even though Antero did not accept MRJ's claims. Antero 

likely is not "an impartial and unbiased stakeholder with no interest in the ownership dispute" as it 

stated in it Brief to this Court. [Antero Brf. pg 2.] 

CONCLUSION: 

The Trial Court did not provide factual findings determinative of the separate 

trespass/unauthorized pooling and abandonment issues sufficient for this Court to meaningfully 

exercise appellate review. This Court should not undertake such review on an appellate record in 

the first instance. 
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Consequently. this Court should reverse the Trial Court's decision not to rule on the cross 

Motions for Summary Judgment between Petitioner L&D and Respondent Antero, and remand this 

matter to the Trial Court for further proceedings and ruling on those Motions. 
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Clarksburg, West Virginia 26301 
(304) 624-5600 
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