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No. 17-0432 


IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

At Charleston 


L&D INVESTMENTS, INC., a West Virginia corporation, 

RICHARD SNOWDEN ANDREWS, JR., 


MARION A. YOUNG TRUST, 

CHARLES A. YOUNG, DAVID L. YOUNG, and 


LAVINIA YOUNG DA VIS, Successors of Marion A. Young Trust, 


Plaintiffs Below, Petitioners 


v. 

MIKE ROSS, INC., and 

ANTERO RESOURCES CORPORATION, 


Defendants Below, Respondents. 


On Appeal from the Circuit Court of Harrison County, West Virginia 

Civil Action No. 13-C-528-2 


PETITIONERS' BRIEF 


Assignments of Error: 

I. 	 The Trial Court erred as Petitioners were entitled to Summary Judgment as a matter 
of law as they were separately assessed for their undivided interests in the Mineral 
Tract and had paid all taxes due both before and after the 2001 tax sale to Respondent 
Mike Ross, Inc. [MRI] rendering MRl's tax Deed void. State v. Allen, 65 W.Va. 335, 
64 S.E. 140 (1909). 

II. 	 The Trial Court erred when it did not find that MRI intentionally and/or recklessly 
failed to provide actual notice to Petitioners when Petitioners' ownership interests in 
the Mineral Tract, and their identities and current addresses were discoverable in 
records filed in the Harrison County Courthouse prior to the statutory period to 



identify all interested persons entitled to notice of forfeiture, and that such failure 
rendered MRl's tax Deed void or voidable as such State action violated the due process 
clauses of the United States and West Virginia Constitutions. 

A) 	 The State had knowledge of the names and addresses of the Petitioners 
from its own records filed with the Assessor and the State Tax 
Department, and was required under controlling precedent ofthis Court 
and the United States Supreme Court, to provide actual notice to 
Petitioners irrespective of the tax sale purchaser's failure to do so, even 
though MRI, the tax sale purchaser, also failed as well, and the Trial 
Court erred in finding no such breach of this Constitutional duty. 

B) 	 The Trial Court granted Summary Judgment to MRI when there existed 
genuine issues of disputed material fact regarding whether the 
Petitioners were intentionally and/or recklessly denied due process notice 
by the tax sale purchaser in an effort to keep the benefit ofits bargain of 
purchasing 1000 acres of valuable mineral property for $6,000.00. 

III. 	 The Trial Court misapplied the three year redemption period contained in West 
Virginia Code §UA-4-4, by finding this statutory provision cured all defects in the tax 
sale process including a tax sale purchaser's intentional and reckless failure to provide 
required due process notice to Petitioners and co-tenants, even when the rightful owner 
is paying real property taxes on separate, double assessments which are not otherwise 
delinquent; the State and MRI are estopped to assert that the tax Deed is valid and/or 
the discovery rule applies when the State has facilitated the forfeiture of Petitioners' 
property without fair compensation and actual notice could have been reasonably 
provided prior to forfeiture; stated differently, can the State allow its tax sale 
purchaser charged with providing Constitutional notice, to knowingly fail to provide 
such required notice hoping that in three years such conduct will ripen an 
unconstitutional act into a lawful one? Does such deliberate conduct by a tax sale 
purchaser render the tax Deed void or voidable as a matter of law, or alternatively, 
does it create a question of fact for a jury regarding whether the failure to provide 
notice was deliberate? 

A) 	 The both estoppel and the discovery rule apply to suspend the three year 
redemption period/statute of limitations under the unique facts of this 
case, as unlike the usual delinquent taxpayer who has a presumed 
realization that they have failed to pay their property taxes, Petitioners 
were paying all real property taxes as assessed by the County Assessor 
both before and after the tax sale and would have had no reason to 
believe that their property was going to be forfeited by the State through 
its delinquent tax sale procedure; to hold otherwise casts serious doubt 
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as to the Constitutionality of the tax sale statutes as applied in this case. 

B) 	 IfArticles 3 and 4 of Chapter llA of the tax sale statutory scheme, as 
applied to the facts of this case, would al10w a forfeiture of Petitioners' 
Mineral Property then such statutes violate the due process and taking 
clauses of the United States and West Virginia Constitutions. 

IV. 	 The Trial Court granted Summary Judgment for the tax sale purchaser, MRI, even 
though MRI intentionally and/or recklessly failed to provide required notice to the co
tenants who owned an interest in the Mineral Tract sold by the State which failure 
violated controlling precedent of this Court in Littell v. Mullins. 

V. 	 MRI engaged in the unauthorized practice of law, by hiring non-licensed persons to 
provide legal opinions regarding who should receive due process notice of the tax sale, 
violating the law and public policy of this State and substantially contributing to the 
Petitioners being deprived of their constitutional rights in the taking of their Mineral 
Tract. 

VI. 	 The Trial Court failed to rule on Petitioner L&D's separate Motion for Summary 
Judgment regarding abandonment and trespass by Defendant Antero. 

Statement of the Case: 

This case was decided by the Trial Court on cross-motions for summary judgment without 

a hearing or taking of evidence. The Record consists of depositions, Rule 56 supporting affidavits, 

and discovery responses including production of documents. The Trial Court granted summary 

judgment for Respondent Mike Ross, Inc., [MRI] which claimed that it was the 80% owner of a 

mineral tract sold at a tax sale in November 2001 even though there were multiple separate real 

property assessments being paid by Petitioners and several co-owners, who clearly owned an interest 

in the mineral property at the time of the tax sale. Moreover, none of the Petitioners received actual 

notice, notwithstanding that their identity as owners and their addresses were available in Harrison 

County Courthouse records. 

This quiet title action was filed in 2013 when Petitioners learned for the first time in 2013 

that their undivided interests in a 1000 acre tract of mineral property located in Sycamore District, 
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Harrison County [Mineral Tract] was being claimed by Respondent MRI as a result of a tax sale 

deed issued on April 1, 2003. No post-sale notices to redeem regarding the purported 2000 

delinquency were sent to the Petitioners, nor several co-owners of the Mineral Tract. [JA 316-26]. I 

Petitioners and other co-owners had separate assessments generated by the Assessor in 1990 

pursuant to the Tax Commission's 1988 policy [JA 176], and they had been paying such separate 

tax assessments on the Mineral Tract since 1990. Petitioners had no knowledge that the original tax 

assessment in the name of Charles Lee Andrews, account 06428181, who died in 1948, had gone 

delinquent for tax year 2000, nor did they receive any notice of such purported delinquency. 

The Petitioners, including Petitioner L&D Investments, Inc.'s [L&D] predecessor in title, 

Catherine Lee Tschappat [Tschappat], had received undivided interests in the Mineral Tract through 

wills, deeds, and other valid transfer instruments over the years, as this property had been in their 

family for almost 150 years. Tschappat owned at least a 71225 interest as she was the granddaughter 

of Mary Catherine Lee Andrews, the wife of Richard Snowden Andrews, who were the original 

owners of the Mineral Tract. Tschappat's children sold their interest to Petitioner L&D in March 

2013. [JA 146-49]. Petitioner Richard Snowden Andrews, Jr., who owns at least a 4/45 interest, is 

the great-grandson of Mary Catherine Lee Andrews, and he was the Trustee for his sister Marion 

A. Young, who owned at least a 2/45 interest. Combined, the Petitioners own 16.44% interest in the 

Mineral Tract. 3 Respondents MRI and Antero did not dispute that these ownership interests in the 

Mineral Tract were vested in Petitioners through wills, heirship, and deeds, subject to the validity 

of MRl's tax sale deed. [JA 1406-08]. The Respondents did not dispute such fact because the chain 

of title documents filed in the Clerk's, Assessor's, and Sheriff's Offices unequivocally established 

their chain of title ownership.4 This is also the chain of title that MRI failed to discover, either 

I The Joint Appendix for this Appeal is referenced herein as "[JA -1". 

2 Harrison County Clerk [Clerk], Assessor [Assessor] and Sheriff's [Sheriff] Offices. 

3 These percentages could change depending on the disposition of the undivided interests of 
other co-tenant Defendants for whom their status and that of their heirs is unknown at this time. 

4 Antero's own title examination also determined that ownership in the Mineral Tract was not 
vested 80% in MRI as contended by MRI and accepted by the Trial Court. This was affirmed by Antero's 
ownership chart introduced in this case [JA 1407-08] and its correspondence to L&D acknowledging the 
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through negligence, in violation of the statutory mandates (§ llA-3-19), or as Petitioners asserted 

below, intentionally and/or recklessly to keep the benefit of a really good bargain, i.e. 1000 acres of 

already producing mineral property for $6,000. [JA 998, 1000-08,1174-76, & 1185-91]. 

Also, neither of the Respondents, MRI and Antero, disputed that actual notice could have 

been provided to Petitioners because it was clear that documents filed in the Courthouse contained 

the identities and addresses of Petitioners. However, the Trial Court, without identifying any 

supporting facts in the Record, concluded that MRI acted with reasonable due diligence in 

attempting to locate those persons entitled to be notified of the tax sale. [JA 41 & 44-45]. This 

finding was supported only by the Trial Court's determination that because the separate 

assessments, even though categorized by the Assessor as real property assessments, were personal 

property assessments and that somehow rendered them "never properly and validly assessed" for 

notice purposes. Such finding was unsupported by any facts as the Petitioners were the true owners 

by wills, deeds and heirship to the real property interest in the Mineral Tract, but also such holding 

was nonsensical as regardless of how Petitioners' assessments were categorized, they were 

discoverable by a diligent search. For example, MRI's own discovery documents demonstrated that 

MRI failed to diligently search Courthouse records for the Will of Rosalie Forester Cooper,s 

Petitioner L&D' s predecessor in title which would have led any competent title examiner to learn 

that Catherine Lee Tschappat was an heir and in turn a quick review of the Assessor's, Clerk's and 

Sheriff's records would have confirmed that Tschappat had been paying separate duplicate tax 

assessments since 1990 and would have also disclosed her current address. [JA 134-40; 644, 654 

& 428-87]. The same is true for records that would have disclosed Richard Snowden Andrews, 

lr.'s connection to the Mineral Tract. 6 

same. [JA 1491-93]. Other title examinations, like the 1998 report of Bryan J. Karickhoff, available to 
the Trial Court, were of the same opinion that Petitioners were the owners of an undivided interest in the 
Mineral Tract. [JA 1194-1201]. 

5 Rosalie Forester Cooper's Will was filed in Harrison County in 1986 and devised part of her 
interest in the Mineral Tract to her daughter Catherine Lee Tschappat. 

6 Documents filed in the Harrison County Courthouse prior to the tax sale and that referenced 
Petitioner Richard Snowden Andrews, Jr. and Marion A. Young's ownership in the Mineral Tract should 
have been located through due diligence. [JA 602, 613-15, 616-18, & 488-592]; however, the most 
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Also, the Trial Court erroneously found that Petitioners had to show by clear and convincing 

evidence that MRI "failed to conduct a duly diligent record search." The shifting of the clear and 

convincing burden of proof from MRI to Petitioners is contrary to this Court's prior holdings7 and 

seriously undermines the Trial Court's factual finding that MRI exercised due diligence. This 

erroneous legal conclusion alone warrants reversal. 

The only Affidavits in the Record were Petitioners. A substantive Rule 56 Affidavit by 

attorney Gary W. Morris was filed based on his review of the Harrison County Courthouse records, 

and discovery produced in the case at that time. Attorney Morris determined that Petitioner L&D, 

through its predecessor Catherine Lee Tschappat, had good title and ownership to the Mineral Tract. 

[JA 661-62]. Attorney Morris also attested that Petitioners Richard Snowden Andrews, Jr. and the 

Marion A. Young Trust, for which Richard Snowden Andrews, Jr. was the Trustee, likewise had 

good title and ownership to the Mineral Tract. [JA 668-70]. Petitioner Richard Snowden Andrews, 

Jr. also filed an Affidavit confirming that his address was the same as contained in the Assessor's 

records including during years 1999 through 2004. [JA 1226-29 &1206-07]. 

Attorney Morris's Affidavit confirmed four important facts that were essentially uncontested 

and which should have prohibited the granting of summary judgment against Petitioners: 

1. 	 That Petitioners had record title ownership to the Mineral Tract; [JA 661-70]; 

2. 	 That the multiple assessments and tax notices were for the same 1000 acre tract; [d. 

3. 	 That actual notice was not provided to any of the Petitioners even though their 

identity and addresses were available to "any competent attorney or person diligently 

reviewing the records of the Clerk, Assessor and Sheriff." /d.; and, 

4. 	 That the Assessor's Producer/Operator reports would have contained the royalty 

significant document was the Assessor's Producer/Operator reports which provided the names and 
addresses of all persons with an ownership interest in the Mineral Tract including all the Petitioners. [JA 
1203-1225] 

7 "Importantly, in suits seeking to set aside a tax sale deed, it is the tax sale grantee who bears 
the burden of proving full compliance with the statutory and due process notice requirements." Kebler v. 
WVT. LLC, 213 F.Supp. 3d. 789, 794 (NDWV 2016) (citing Rebuild America. Inc. v. Davis, 229 W.Va. 
86,726 S.E.2d 396, 404 (W.Va. 2012); Mason v. Smith, 233 W. Va. 673, 760 S.E.2d 487, 494 (W.Va. 

2014»). 
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owners information. [JA 668-69 & fn 3]. 

Attorney Morris also determined that the producing wells identified in the Land Book 

descriptions for the original assessment in Charles Lee Andrews' name (06428181) and the 

Petitioners' separate assessments, 06682869 (Catherine Lee Tschappat/L&D), 06679490 (Richard 

Snowden Andrews's Heirs), 06779221 (Richard Andrews's Agent) could have been cross 

referenced demonstrating that all the assessments were for the same Mineral Tract. This was also 

confirmed by Deputy Assessor Denise Palmer in her deposition. Ms. Palmer also confirmed that had 

someone searched the Assessor's records and those of the Clerk and Sheriff at any time after 1990, 

they would have discovered all ofTschappat' s ownership and tax information relating to the Mineral 

Tract. [JA 863-64]. Perhaps, Ms. Palmer's most important testimony was that MRI could have 

searched the Assessor's Integrated Assessment System [lAS] and identified all persons who were 

listed as owners of the Mineral Tract by its acreage and/or well numbers, which were both listed on 

the multiple tax tickets. [JA 865-67]. The Assessor's lAS contained the names and current addresses 

of the Petitioners at the time MRI was required to examine the ownership records and provide actual 

notice to all persons with an interest in the Mineral Tract and it would also have alerted them to the 

separate assessments and payment of all assessed taxes. [JA 1203-1225]. 

Because the Assessor's records maintain all Wells on each mineral parcel, all the Well 

numbers associated with the Mineral Tract would have been discoverable with due diligence. These 

Assessor's records, which are part ofthe Assessor's lAS, were cross referenced to all of the Mineral 

Tract's owners names including the Petitioners, co-owners Robert Hitzelberger, Phyllis Fletcher 

Saunders, and others. [JA 1230-1287]. These records, demonstrate how the Wells, the owners 

names, and tax accounts are related. For instance, the screenshot entries on [ JA 1245], created on 

December 22, 2000 for tax year 2001, show the relationship of Dominion Well 4139 with the 

Charles Lee Andrews's tax account 06428181. Successive screenshots show Richard Andrews's 

association with that Dominion Well 4139 [JA 1246 & 169] and the Charles Lee Andrews account 

06428181 and subsequent screenshots [JA 1247 & 169] associate Robert Hitzelberger, Phyllis 

Saunders, and Richard Snowden Andrews Agent with Well 4139 and also associates them with the 

Charles Lee Andrews account 06428181. The remaining screenshots [JA 1248-49] associate 

Catherine Lee Tschappat, Marion Young and others with both Well 4139 and Charles Lee Andrews's 
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account 06428181. Other documents available in the Courthouse [JA 1230-87] make similar 

associations among wells on the Mineral Tract with persons having any type of ownership in the 

minerals including a property ownership in the Mineral Tract and the various separate tax accounts 

by which they were assessed and taxed. 

Any title examiner worth his or her salt, who had performed a diligent search of the recorded 

records, i.e. really wanted to identify the property owners, would have learned of the chain of title 

for the Petitioners and the co-owners and then could have accessed the Assessor's lAS records for 

names and addresses for those paying taxes in separate accounts or those still associated with the 

original Charles Lee Andrews account 06428181. Failure to have done such search, and then seek 

to deprive these rightful owners of their property was intentional and/or done with reckless disregard 

for the rights of those owners of the Mineral Tract. To put it bluntly it was a travesty.8 

Importantly, Phillip E. Scarberry, one of the lay persons hired by MRI to examine the title 

and opine as to whom notice to redeem should be provided, testified that he was unaware of the lAS 

data maintained in the Assessors Office even though MRl's title file documents. [JA 940-42 & 

657]. The Assessor's records also disclosed that the some of the Andrews Heirs who separated their 

interests in 1999 for Account 06428181 also did so for Richard Snowden Andrews Heirs account 

06679490, was linked to We114139 and disclosing the names and addresses of all the Andrews 

Heirs, including the Petitioners. [JA 1203]. MRI had many of these Well numbers in the title 

examination documents produced in discovery and in the Record of this case. see, fn. 9, infra. The 

Richard Snowden Andrews Heirs, who are identified in the Assessor documents, also had a clear 

8 It is obvious that MRI, having not made a diligent examination of the title documents, had no 
idea what interest or whose interests it had purchased at the tax sale, if any; the Heirs of Phyllis Fletcher 
Saunders, co-owners of the Mineral Tract and Defendants in this case, requested in 2005 (JA 395-419], 
within the three year redemption period after MRI's tax Deed was issued, why their royalties were being 
held in suspense due to MRI claiming their interest in the Mineral Tract when they were paying a 
separate tax assessment on the same property; Dominion, the owner/operator of Well (CNG/2088-API 
3280), which was also listed on the tax tickets and Land Books of most of the Mineral Tract owners 
including Tschappat, rejected MRI's claim after confirming with the Assessor, Saunders separate tax 
assessment and informed MRI that it would no longer be considered the owner of the Saunders interest; 
MRI did nothing to contest or preserve what it has now claimed in this case and which the Trial Court, in 
determining that the separate assessments were personal property. held in its Omnibus Order; MRI's 
total acceptance of Dominion's and the Assessor's determination is clear recognition by MRI that the 
separate assessments controlled the ownership question. 
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chain of title recorded in Harrison County prior to the 2001 tax sale [JA 1406-08] like the title report 

by Attorney Bryan J. Karickhoff [JA 1194-1201], and should have led any competent examiner 

to conclude that these tax assessments were for the same mineral property. 

Attorney Morris opined in his Affidavit that such common wells for these related persons in 

the Mineral Tract's chain of title would have alerted a competent examiner exercising due diligence 

to have sought out the well owner's information in the Assessor's lAS system, even though at the 

time his Affidavit was prepared, those Assessor documents had not yet been produced in discovery. 

[JA 668-69 & fn 3]. Of course, the Trial Court knew that actual notice was not provided to the 

Petitioners by MRI, so either MRI's lay title examiners failed to locate those Assessor 

Producer/Operator reports with owner names and addresses, or they found them and ignored them. 

This alone creates a question of fact. 

These facts were important as the Trial Court held that while MRI could not find Petitioners 

easily identifiable ownership records, including their names and addresses, yet MRI was able to 

locate well plats, maps, deed calls, and the Mineral Tract's drilled well numbers. [JA 644-60 & 

1321-40]. This information was significant as it demonstrates that MRI had information to identify 

the Petitioners and other owners of the Mineral Tract by cross referencing the acreage and well 

numbers with the Assessor's lAS information, in addition to the myriad of other title information 

available from the Clerk's and Sheriffs offices. 

Such evidence, although sufficient to grant Petitioners summary judgment as a matter law, 

should at least persuaded the Trial Court to find the existence of a material issue of disputed fact 

whether MRI intentionally andlor recklessly failed to provide Constitutional notice to Petitioners 

a finding only a jury can determine based on such direct and circumstantial evidence. However, 

there was more such evidence of intent and recklessness, as unbelievably, MRI failed to send a 

certified mail notice to Charles Lee Andrews, ill, who resided at 610 Berkshire Dr., Statesville, NC, 

and of whom MRI was obviously aware as his name and address was readily discoverable prior 

to the tax sale in the Assessor's records for the Mineral Tract [JA 169] and such was placed on the 

Charles Lee Andrews tax ticket attached to MIR's tax Deed! [JA 323]. This evidence is extremely 

persuasive to prove intent andlor recklessness since MRI, which has purchased thousands of tax 

delinquent properties in West Virginia, including over 600 in Harrison County alone, could easily 
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be characterized by a jury as an experienced professional in the business of purchasing tax 

delinquent properties and familiar with the statutory requirements, as well as the importance of 

providing Constitutional notice.9 [JA 678·79]. 

The Trial Court did not determine in its Omnibus Order whether these important facts were 

disputed, or make a finding why MRI' s failure to review such important available records that would 

have resulted in actual notice to the Petitioners and all other interested persons, did not weaken the 

Trial Court's finding that MRI acted diligently as a matter of law. Likewise, the Trial Court's 

Omnibus Order did not consider the effect of Attorney Morris's Affidavit and whether it created 

a genuine disputed material issue of fact precluding summary judgment, all of which constitute 

error and require reversal of the Trial Court's granting of summary judgment against Petitioners. 

One can only assume that the Trial Court rested its entire ruling on two findings, both of 

which are unsupported by any West Virginia law and are specifically rejected by long standing 

precedent of this Court. 

First, the Trial Court had to have concluded that Petitioners' separate tax assessments 

reflecting their ownership interest in the Mineral Tract, generated by the Assessor and being paid 

by Petitioners who were the bonafide owners of the Mineral Tract, were insufficient to invoke the 

holding in State v. Allen, supra, and its progeny. This was clear error as under such case law a 

payment of taxes under a separate assessment renders any tax deed void. 10 Haynes and Allen, infra. 

Second, the Trial Court also had to have concluded that the three year redemption 

period/statute of limitations in § llA-4-4 cured any defect by a tax sale purchaser, including payment 

of taxes on separately assessed interests, intentional and/or reckless conduct in deliberately failing 

to comply with §llA-3-19 and failure to comply with the Constitutions' due process notice 

provisions. The Trial Court made such finding even though the Petitioners had no way of knowing 

9 It has been observed that "these 'professionals' miraculously 'discover' the telephone number 
or correct address of the property owner soon following the recording of the tax deed, a number or 
address that eluded them just several months before when providing the County Clerk with a list of 
parties entitled to notice to redeem." 111 W.Va. L. Rev. 707 at p. 753. 

10 There was no evidence in the Record that the Petitioners or any of the Defendant co-owners 
owned any other property in Harrison County other than the Mineral Tract, so a search of any owners 
name in the Clerk's indices or Assessor or Sheriffs records would have yielded all of the information 
which purportedly eluded MRI's non licensed title examiners. 
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there was a delinquency which could cause forfeiture. Even assuming arguendo. that the real 

property assessments being paid by Petitioners and others were invalid as personal property 

assessments, the mistaken categorizing a personal property assessment as a real property 

assessment, cannot deny property owners who are paying such assessments an opportunity to object 

and cure any such defect. 11 However an incorrect assessment is void as to any tax sale. Blair, infra. 

The Petitioners assert that neither of the Trial Court findings are supported by the evidence, 

West Virginia law, or the United States and West Virginia Constitutions, and therefore, must be 

reversed with instructions to grant summary judgment to Petitioners holding that MRI's tax Deed 

is void. 

Summary of Argument: 

This Appeal involves the forfeiture of a 1000 acre tract of mineral property located in 

Sycamore District, Harrison County by a void tax sale, as the Petitioners, who were undivided 

owners of the Mineral Tract, were paying separate property tax assessments both before and after 

the tax sale which voids any purported delinquency and concomitant tax sale as there is no 

consideration, that being a delinquency, triggering the tax sale. The Petitioners also had not 

received any pre or post tax sale notice to redeem even though their names and addresses were 

known to the State and the tax sale purchaser from available records in the Harrison County 

Courthouse. Due to its unique facts, this case raises several issues regarding the State Tax 

Commissioner's 1988 policy of generating duplicate tax assessments for mineral owners based 

upon mineral producer's reports and although this Court has repeatedly held that the payment of a 

duplicate separate tax assessment voids any tax sale deed, this Court has not established criteria 

that may provide guidance to the assessors and Circuit Courts regarding the duty of the State, and 

tax sale purchasers, to determine if any separate assessments have been generated by this Policy and 

the duty to provide due process notice to redeem so that bona fide property owners will not lose, 

11 The tax statutes must be "strictly construed in favor of the owner of the land"; Koontz v Ball, 
96 W.Va. 117, 122 S.E. 461(1924) as "Forfeiture of lands is a harsh, even dreadful, remedy, and courts 
lean from it and never apply it except where the law clearly warrants." State v Cheney, 45 W. Va. 478, 
31 S.E. 920 (1897). 
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temporarily or permanently, their property through a "bureaucratic trap".12 

This Court should also make clear that the three year redemption period/statute of limitation 

contained in WV Code § llA-4-4 is not applicable to such factual scenarios when there are separate 

assessments for the same property. In this case, because the Petitioners were paying real property 

taxes on separate assessments for the Mineral Tract which they clearly owned, the tax sale to 

Respondent MRI was void by statute, WV Code § lIA-4-2 and by settled case law. [see cases cited 

in Argument I, infra.] State v. Allen, 65 W.Va. 335, 64 S.E. 140 (1909)13 

Statement Regarding Oral Argument: 

Petitioners request oral argument pursuant to Rule 20 for the following reasons. 

First, this case involves one of first impression regarding the reconciling of the West 

Virginia State Tax Commissioner'S 1988 policy of generating duplicate separate real property 

assessments derived from the Producer/Operator reports, with the Constitutional guarantees that a 

persons property will not be forfeited by the State without due process and just compensation. 

Also, this Court may need to resolve under the unique facts of this case, the application of 

the three year redemption period in §l1A-4-4 when a property owner has been paying taxes on 

duplicate tax assessments issued by the Assessor pursuant to the Tax Commissioner's 1988 policy 

and the taxpayer does not receive any notice of the tax sale and has no reason to believe they are 

delinquent in paying their property taxes. Petitioners also challenge the constitutionality of the tax 

sale statutory scheme as applied by the Trial Court in this case as it denies due process in the 

forfeiting of private property without justification based on conduct of the State and the tax sale 

12 In this case the Petitioners have had the fortitude to persevere in the face of significant time 
and expense to try to recover their property; for instance Petitioners had to pay $250/hour totaling 
$7387.50 for a discovery commissioner even though Petitioners were successful in their Motions to 
Compel; most property owners cannot pay such costs unless the property is or has been very valuable; 
this should not happen when the cause of the problem is created by the 1988 Tax Commissioner's policy 
and reckless tax sale purchasers. 

13 State v. Allen, 65 W.Va. 335, 64 S.E. 140 (1909)[Syl.pt. 2 "In case of two assessments of the 
same land under the same claim of title for any year, one payment of taxes under either assessment is all 
the state can require."; SyI. pt. 3 "Payment of taxes, upon an assessment of a tract of land as a whole, 
nullifies a tax sale of a parcel which has been conveyed therefrom and separately assessed for the same 
year."] 
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purchaser. 

Finally, the above issues and the promoting the unauthorized practice oflaw are fundamental 

issues of public policy requiring this Court to resolve inconsistencies presented by the statutory tax 

sale scheme and a property owners Constitutional protections under these unique facts. 

Accordingly Rule 20 oral argument is an appropriate use of this Court's valuable time. 

Standard of Review: 

'''The standard of review applicable to an appeal from a motion to alter or amend a jUdgment, 

made pursuant to W. Va. R. Civ. P. 59(e), is the same standard that would apply to the underlying 

judgment upon which the motion is based and from which the appeal to this Court is filed.' Syl. Pt. 

1, Wickland v. Am. Travellers Life Ins. Co., 204 W.Va. 430, 431, 513 S.E.2d 657,658 (1998). 'A 

circuit court's entry of summary judgment is reviewed de novo.'" Syl. Pt. 1, Painter v. Peavy, 192 

W.Va. 189,451 S.E.2d 755 (1994).' Syllabus point 1, McGraw v. St. Joseph's Hospital, 200 W.Va. 

114,488 S.E.2d 389 (1997).' Syl. Pt. 2, [d." Haynes v. Antero Res. Corp., 2016 WV Lexis 803, 

2016 WL 6542734 (20 16)[Memorandum decision]. 

ARGUMENT 

I. 	 The Trial Court erred as Petitioners were entitled to Summary Judgment as a matter 
of law as they were separately assessed for their undivided interests in the Mineral 
Tract and had paid all taxes due both before and after the 2001 tax sale to Respondent 
Mike Ross, Inc. [MRI] rendering MRl's tax Deed void. State v. Allen, 65 W.Va. 335, 
64 S.E. 140 (1909). 

Petitioners' Payment of Assessed Taxes Voids the Tax Sale Deed: 

The law in this State has long held that when a property is subject to multiple separate 

assessments the payment of anyone will prevent the property from being sold as delinquent. State 

v. Allen, supra, at syl. pt.2; State v. Low, 46 W.Va. 451, 33 S.E. 271(1899); see also Bradley v. 

Ewart, 18 W.Va. 598 (1881 ) [Payment of the taxes by the owner, or by anyone entitled to make it, 

is an absolute defeat and termination of any statutory power to sell]; Ramsburg et al. v. Jones et al., 

104 W.Va. 498, 140 S.E. 485 (1927) [holding that "the state cannot require two payments for the 
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same title from persons in interest"]' Actual delinquency is a condition precedent to the right to sell 

the land under a tax assessment. Allen, 64 S.E. at 142. Here, the Petitioners were paying the taxes 

as assessed by the Assessor on the Mineral Tract rendering the tax sale void. 

The recent case of Haynes v. Antero Res. Corp., 2016 WV Lexis 803, 2016 WL 6542734 

(20 16)[Memorandum decision] is instructive, if not controlling of this case at Bar. In Haynes, 14 the 

owners of a mineral parcel previously taxed in one assessment, were later separated in 1988 by the 

Harrison County Assessor into four separate assessments. The three additional assessments were 

most likely generated pursuant to the 1988 Tax Commissioner's policy requiring separate 

assessments deri ved from royalty data from the Producer/Operator reports for all mineral properties. 

In Haynes, the original assessment and two of the separate assessments were paid from 1988 until 

2004, but in 1994, one of the heirs, Eddie Rush Southern, failed to pay his property tax assessment 

on his separate assessment and it was sold at the 1994 tax sale. This property interest was not 

redeemed and after the tax deed was issued, the tax sale purchaser, Haynes held it for 20 years, until 

2014, when there was a dispute regarding Antero's payment of royalties. A quiet title action was 

filed and the Circuit Court ruled that the tax sale was void and it mattered not that the tax sale 

purchaser had claimed ownership of the mineral property for 20 years and had collected royalties 

during that time, or that it had been more than 17 years after the expiration of the three year 

redemption period established by § lIA-4-4(a). Haynes, at *10. The Circuit Court made this finding 

even though Haynes argued that the Southern in failing to pay the 1994 taxes, had also not availed 

himself of any procedure to cure any double taxation. The Circuit Court found Southern had no 

duty to do so and this Court affirmed this finding. [d. 

The Haynes case should control the decision III this case as it is the most recent 

pronouncement by this Court on the very issue now again before the Court. In Haynes, This Court 

affirmed the Circuit Court in all respects and specifically addressed each ofthe tax sale purchaser's 

arguments and rejected them all, holding that the tax sale deed was void as the delinquent taxpayer's 

. 14 Judge Marks' Order in the Haynes case was cited and provided to the Trial Court [JA 1294
1302], but it was not analyzed or cited by Judge Bedell in his Omnibus Order in this case, nor were any 
of the precedents on this point of law regarding the payment of separate duplicate tax assessments by 

multiple owners for the same property cited in the Summary Judgment briefs. [JA 990-1013 & 1173
1304]. 
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separate interest could not be sold when the taxes had been paid on other separate assessments of 

the same property. This Court determined that it made no difference how long the tax sale purchaser 

held the property bought at the flawed tax sale, or claimed ownership as this Court cogently pointed 

out "Once void always void". [d. see also, MZRP, LLC .. v Huntington Realty Corp., 2011 W.Va. 

LEXIS 240, 2011 WV 12455342 CW.Va. 2011)["Once void always void"]. Like the facts in this 

case, this Court affirmed Haynes even though the separate assessments were not exactly similar 

in description and contained the term "Leased" nor were the assessed taxes the same. Compare, 

"1I80th Int. 213.35 As. O&G Gregory Run .... ($450 assessment, taxes for a half year were $5.58)" 

with "Interest 226 As. Leased O&G Gregory Run .... ($300 assessment, taxes for a half year were 

$3.72)" (emphasis added). /d. at *2. 

The Circuit Court in Haynes did not consider relevant whether the assessments were 

categorized as personal or real property assessments, as the Harrison County Assessor in Haynes 

had placed them on the Land Books as real property assessments, just as Petitioners, but had also 

identified them as "Leased." The Trial Court in Petitioners' case found that to be determinative, and 

had no legal support for such holding which was rejected in Haynes. The record owner in Haynes, 

Eddie Rush Southern, received his property from his Grandfather by heirship, and the tax sale 

purchaser Haynes had no ownership interest other than his void tax deed. Again, just like the 

Petitioners in this case. The classification of the assessment as real or personal property was not an 

issue in Haynes because it is irrelevant. How a tax assessment is classified by the assessor cannot 

change one's ownership status, contrary to the holding by the Trial Court. Ownership of real 

property can only be granted by valid deeds, wills or heirship. An erroneous assessment is not 

grounds for forfeiture. In the case before this Court, the Assessor did correctly enter the Petitioners' 

mineral interests in the real property Land Books, as Petitioners possessed actual ownership by 

deeds, Wills, and heirship records recorded in the Harrison County Courthouse. However even had 

the Assessor mistakenly entered the assessments as personal property, such could not be validly 

sold at a tax sale as personal property because it was not personal property, it was a real property 

interest as demonstrated by the chain of title. Haynes, supra; Blair v. Freeburn Coal, 163 W.Va. 23, 

253 S.E.2d 547 (1979)[tax sale of personal property erroneously assessed as real property is a void 

assessment and cannot support a valid tax sale]. The Trial Court's holding, if upheld, would 
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legitimize the tax sale of a void personal property assessment, which it was not, and such would be 

contrary to the holding in Blair. ld. 

The Haynes case is almost factually identical to the case at Bar. The Petitioners' interests in 

the Mineral Tract were separately and correctly assessed as real property interests, because they were 

real property interests, and the Petitioners paid all taxes due, including the taxes assessedfor the year 

of the delinquent tax sale, the MRI tax Deed clearly void as to the Petitioners' 371225 (16.44%) 

interest, without even considering the evidence that actual notice was deliberately not provided to 

the Petitioners and other known co-owners. The only remaining issue is under Haynes, is whether 

the Petitioners' payment of assessed taxes was "for the whole", thus voiding the tax Deed in its 

entirety, as in Haynes, or whether it voids it only as to the Petitioners' percentage interests. 15 

Just as in Haynes, the Petitioners' tax payments of the separate assessments for Accounts 

06682869 (Tschappat/L&D) [JA 428-87], 06679490 (Richard Snowden Andrews HeirslPetitioner 

Richard Snowden Andrews, Jr., and Marion A. Young) [JA 488-543], and 06779221 (Richard 

Andrews's Agent) [JA 544-592] were, and continue to be, tax payments "for the whole" Mineral 

Tract rendering the entire tax sale to MRI void just as in Haynes. The same is true for the 

Hitzelberger payment of his separate tax assessments on the Mineral Tract. Payment of any of the 

Assessor's separate tax assessments derived from the Producer/Operator reports is sufficient to 

protect and save the entire Mineral Tract from tax sale forfeiture. 

Compounding this issue is MRI's deliberate failure to provide Constitutional notice to any 

of the co-owners of the Mineral Tract. This Court has held that "where there is privity of title, one 

payment of taxes is sufficient and full satisfaction, whether the land is charged as a whole in the 

name ofone, or the various interests separated and charged to the respective owners." Syl. Pt. 2, 

State v. Low, supra. (emphasis added). Petitioners were in privity of title with their co-owners ofthe 

Mineral Tract and did pay the separate assessments as determined by the Assessor. The MRI deed 

is void and Petitioners' should be permitted to redeem the entire Mineral Tract upon satisfying the 

provisions of §l1A-4-4. Controlling precedent reaches no other logical conclusion. 

Final1y, in the Haynes case, whether proper notice had been provided to the delinquent 

15 Remaining issues include whether co-owners are also saved by the holding in Littell v. 
Mullins, 2016 W. Va. LEXIS 317,2016 WL 1735234 (2016)[Memorandum decision]. 
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taxpayer Eddie Rush Southern, providing him an opportunity to cure or object, was not an issue. It 

was not mentioned even in passing in the Circuit Court's Final Order. [JA 1294-1302]. This is 

significant as this additional defect, and one that could likely be determined by a jury to be 

intentional and/or reckless, is an additional basis upon which this Court should void MRI's tax 

Deed. MRI's failure to provide Constitutional notice to the Petitioners effectively assured that 

Petitioners would have no awareness that someone was trying to take their property. Petitioners 

would have had no realization that forfeiture was imminent as they no doubt felt secure by paying 

their tax assessments, unlike most instances of delinquency where the taxpayer has knowingly 

failed to pay because of financial problems or other reasons. Petitioners will discuss this issue as 

it relates to the three year redemption period/statute of limitation infra, but a jury in this case could 

easily determine that MRI deliberately failed to find the chain of title as well as the Assessor's and 

Sheriff's information with Petitioners' names and addresses and intentionally or with reckless 

disregard, did not provide notice to them knowing that Petitioners would never suspect that forfeiture 

was imminent. This aspect of the case is truly a jury question. 16 

II. 	 The Trial Court erred when it did not find that MRI intentionally and/or recklessly 
failed to provide actual notice to Petitioners when Petitioners' ownership interests in 
the Mineral Tract, and their identities and current addresses were discoverable in 
records filed in the Harrison County Courthouse prior to the statutory period to 
identify all interested persons entitled to notice of forfeiture, and that such failure 
rendered MRI's tax Deed void or voidable as such State action violated the due process 
clauses of the United States and West Virginia Constitutions. 

16 Petitioners do not suggest that MR!'s CEO fraudulently decided or instructed others not to 
provide notice to Petitioners and others; but rather that the pattern of conduct and the methods used 
were so reckless and indifferent to the rights of the actual property owners, including the use of 
unauthorized personnel to render opinions as to whom notice should be provided, that the results were 
the same as deliberate intent, all in hopes that the three year redemption period/statute of limitation 
would pass and cure any such wrongful conduct; this Court must hold that this type of waiting to be 
"saved" by the redemption period/statute of limitation will not be rewarded, or such will promote 
similar conduct rather than make clear to tax sale purchasers that such conduct will not be condoned by 
allowing the retention of the tax sale bargain to the permanent detriment of the rightful property owners; 
the purpose of the statutory scheme and Constitutional notice is to allow property owners a meaningful 
opportunity to redeem or cure any bonafide error, not to create a trap for the unwary, especially under 
facts as are present in this case. 
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A) 	 The State had knowledge of the names and addresses of the Petitioners 
from its own records filed with the Assessor and the State Tax 
Department, and was required under controlling precedent of this Court 
and the United States Supreme Court, to provide actual notice to 
Petitioners irrespective of the tax sale purchaser's failure to do so, even 
though MRI, the tax sale purchaser, also failed as well, and the Trial 
Court erred in finding no such breach of this Constitutional duty. 

B) 	 The Trial Court granted Summary Judgment to MRI when there existed 
genuine issues of disputed material fact regarding whether the 
Petitioners were intentionally and/or recklessly denied due process notice 
by the tax sale purchaser in an effort to keep the benefit of its bargain of 
purchasing 1000 acres of valuable mineral property for $6,000.00. 

Deliberate Due Process Violations: 

Since at least 1950, after the holding by the United State's Supreme Court in the Mullane 

case,11 actual notice, not just publication, has been required before the State can deprive any person 

of a "substantial property right", if the whereabouts of such person was known by the State or could 

reasonably be ascertained through due diligence. Id. at 311-320. This constitutional mandate has 

been followed throughout Federal and State jurisprudence without waiver. Mennonite Bd. of 

Missions v. Adams, 462 U.S. 791, 797 (1983). In West Virginia, this Court decided more than 45 

years ago, that a judicial procedure that permitted a persons property to be "seized by the levying 

officer without prior notice and opportunity for hearing deprives the owner of his property without 

due process of law in contravention of Article III, § 10 of the West Virginia Constitution and the 

Fourteenth Amendment to the United States Constitution." State ex reI Payne v Walden, 156 W.Va. 

60, 190 S.E.2d 770 (1972). 

The same is true for any forfeiture of property by the State, which is what occurs in a State 

facilitated tax sale. 18 If actual notice could be provided so that the property owner can appear and 

contest the potential forfeiture, and it was not, then the forfeiture is void or voidable as it is 

17 Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306 (1950) 

18 Both this Court and the Federal Courts have recognized that a tax sale purchaser is acting on 
behalf of the State of West Virginia under our statutory procedure governing delinquent tax sales. See 
Huggins v. Professional Land Resources, LLC, 2013 U.S. Dist. Lexis 24930 (NDWV 2013) and cases 
cited therein at pg. 12. 
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unconstitutional. This principle was confirmed in both the Mullane and Mennonite cases, as both 

involved the tax sale of real property without actual notice to the owner of the property, who had no 

opportunity to appear and contest the sale. In Mullane, the settlement of accounts by a trustee 

statutorily only required notice by publication to beneficiaries, even though the State of New York 

could reasonably have provided actual notice to such beneficiaries. The United States Supreme Court 

found this to be State action sufficient to invoke the protections of the Fourteenth Amendment and 

voided the statute that required only notice by publication. The Supreme Court found such to be an 

unconstitutional denial of due process. [d. at 313-15. "Many controversies have raged about the 

cryptic and abstract words of the Due Process Clause but there can be no doubt that at a minimum 

they require that deprivation of life, liberty or property by adjudication be preceded by notice and 

opportunity for hearing appropriate to the nature of the case." [d. 

In the Mennonite case, the Supreme Court also held as an unconstitutional denial of due 

process and an opportunity to contest the taking of real property, Indiana's tax sale procedure 

allowing constructive notice, by posting the sale at the courthouse where the property was located. 

The Supreme Court voided the tax sale even though the 2 year Indiana redemption period had 

elapsed and the only basis for reclaiming the property was for the delinquent taxpayer to prove, like 

West Virginia's §lIA-4-4 that the taxes had been paid or redeemed or the assessment was improper. 

Although not directly addressed the Supreme Court did not hesitate to void the taking even though 

the redemption period had elapsed. Petitioners will discuss the effect of failure to provide 

Constitutional due process and the three year redemption period later in this Brief. 

After the Mennonite case, the Supreme Court decided Jones v. Flowers, 547 U.S. 220 

(2006), which held that if certified mail is employed to comply with the due process requirement of 

"reasonably calculated" efforts to provide actual notice under the circumstances, and is returned 

undeliverable, then additional reasonable steps must be taken by the State before selling a person's 

property at a tax sale.ld. at 225. In the present case, nothing was done by MRI that would satisfy 

efforts "reasonably calculated" to provide actual notice to the Petitioners or the co-owners of the 

Mineral Tract prior to the issuance of the tax deed, even though minimal efforts to do so would have 

been successful in providing required due process notice because the necessary information was 

readily available in recorded documents at the Harrison County Courthouse. 

19 



This Court has applied the Mullane and Mennonite holdings in Lilly v. Duke,180 W.Va. 

228,376 S.E.2d 122 (1988). It does not appear, however, that this Court has had the opportunity to 

fully discuss and apply the Jones holding regarding the actual notice requirement and opportunity 

to object before a person's property is sold at a tax sale. 19 Jones expanded the constitutional duty 

of the State, and hence under our statutory scheme, the duty of the tax sale purchaser, to take 

"reasonably calculated" efforts to provide actual notice to the owner of property to be lost at a tax 

sale when a certified letter was returned undeliverable. In such instances, J ones required "reasonably 

calculated" efforts to provide actual notice to the property owner. The Supreme Court did not 

delineate every such "reasonably calculated" effort as it is determined by the facts in each situation. 

Once again in Jones, the Supreme Court voided the tax sale deed at issue even though the Arkansas 

redemption period had elapsed before Jones could seek relief in court. Jones at 224. 

Jones also held that if the State has knowledge of the property owners whereabouts so that 

actual notice can be provided, it must provide such actual notice before any deprivation of property 

is valid. Such knowledge is implied to the tax sale purchaser who acts as the State's agent in the tax 

sale process, like our statutory scheme. Here the Petitioners and other co-owners' identities and 

addresses were available from Courthouse records and the failure ofMRI to obtain this information 

is alone a sufficient basis to void MRI's tax Deed as both a violation of §l1A-3-19(a) and the 

Constitution's due process requirements irrespecti ve of any redemption period/statute of limitations 

due to the Constitutional violation and the unique facts of this case. See also Mason v Smith, 233 

W.Va. 673, 760 S.E.2d 487 (2014). 

In the case at Bar, MRI did not send any notice to Petitioners, let alone certified mail return 

receipt requested regular mail, as they failed to search for the chain of title and other filed records 

which contained the Petitioners' names and addresses. MRI made no "reasonably calculated" efforts 

to notify the Petitioners other than through publication which MRI's CEO testified that he believed 

was sufficient to obtain a tax deed including providing no notice whatsoever, not even publication. 

However, he tempered that statement by stating that such a tax deed may not be any good. [JA 682 

19 " ••• we have stated that due process requires the government to provide "notice reasonably 
calculated, under all the circumstances, to apprise interested parties of the pendency of the action and 
afford them an opportunity to present their objections." Jones at 226 citing Mullane, 339 U.S. at 314. 
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& 726-27]. MRI was correct, its 2003 tax Deed is "not any good". No valid argument has been put 

forth by MRI that its notice satisfied §lIA-3-19(a) and the Constitutional requirements of actual 

notice required by the case law under the facts of this case. 

III. 	 The Trial Court misapplied the three year redemption period contained in West 
Virginia Code §llA-4-4, by finding this statutory provision cured all defects in the tax 
sale process including a tax sale purchaser's intentional and reckless failure to provide 
required due process notice to Petitioners and co-tenants, even when the rightful owner 
is paying real property taxes on separate, double assessments which are not otherwise 
delinquent; the State and MRI are estopped to assert that the tax Deed is valid and/or 
the discovery rule applies when the State has facilitated the forfeiture of Petitioners' 
property without fair compensation and actual notice could have been reasonably 
provided prior to forfeiture; stated differently, can the State allow its tax sale 
purchaser charged with providing Constitutional notice, to knowingly fail to provide 
such required notice hoping that in three years such conduct will ripen an 
unconstitutional act into a lawful one? Does such deliberate conduct by a tax sale 
purchaser render the tax Deed void or voidable as a matter of law, or alternatively, 
does it create a question of fact for a jury regarding whether the failure to provide 
notice was deliberate? 

A) 	 The both estoppel and the discovery rule apply to suspend the three year 
redemption period/statute of limitations under the unique facts of this 
case, as unlike the usual delinquent taxpayer who has a presumed 
realization that they have failed to pay their property taxes, Petitioners 
were paying all real property taxes as assessed by the County Assessor 
both before and after the tax sale and would have had no reason to 
believe that their property was going to be forfeited by the State through 
its delinquent tax sale procedure; to hold otherwise casts serious doubt 
as to the Constitutionality of the tax sale statutes as applied in this case. 

B) 	 IfArticles 3 and 4 of Chapter llA of the tax sale statutory scheme, as 
appli~d to the facts of this case, would allow a forfeiture of Petitioners' 
Mineral Property then such statutes violate the due process and taking 
clauses of the United States and West Virginia Constitutions. 

The Three Year Redemption/Statute of Limitation Period Does Not Apply in this Case: 

The three year redemption period, often referred to as a statute of limitations, does not apply 

in this case for several reasons, including that: 

First, the MRI tax Deed is void pursuant to both the statute and the case law as the property 

was separately assessed and those separated assessments were paid. See Argument-I, supra. 
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Second, the rationale for the three year redemption period is based upon the presumption that 

everyone who owns property in West Virginia must have at least a subjective realization that they 

must pay property taxes annually, so a three year period to "wake up" and redeem your delinquent 

property should be sufficient. Also, the tax sale statutory scheme for delinquent property assumes 

that the property owner will be notified of the impending forfeiture if the statutory procedures are 

followed by the State through its tax sale purchaser. None of these premises to apply the three year 

redemption period are applicable in the case at Bar. 

The seminal case in our State regarding the three year redemption period in §lIA-4-4, 

subsequent to the Supreme Court's holdings in Mennonite and Jones, is Wells Fargo Bank v. Up 

Ventures IT, LLC, 223 W. Va. 407, 675 S.E.2d 883 (2009). In Wells Fargo, this Court found that 

three year redemption provision did not violate the due process clause under the facts of that case. 

The facts in Wells Fargo were substantially different than Petitioners' case at Bar. In Wells Fargo, 

this Court determined that Wells Fargo was not entitled to notice under §l1A-3-19(a)(1), as its 

mortgage was not filed until after the statutory period for a tax sale purchaser to determine the 

persons entitled to notice to redeem and the impending forfeiture. [d. at 409, 885. Additionally, 

Wells Fargo failed to discover that the tax sale had occurred even though it was of record prior to 

Wells Fargo recording its lien. [d. at 408, 884. Thus, it was clear under those facts that the tax sale 

purchaser, Up Ventures, had fully complied with both the mandatory statutory notice requirements 

of § l1A-3-19(a) and Constitutional due process mandates. Because Wells Fargo had filed its lien 

in March 2001, before the tax deed was issued in May 2001, Wells Fargo thought that due process 

would require that it receive notice that the tax deed was about to be issued, but due process had 

already been satisfied and it was Wells Fargo which had failed to discover that the tax sale had 

occurred prior to making the mortgage and filing its lien. In confirming the application of the three 

year redemption period barrIng relief to Wells Fargo, this Court held that waiting until almost six 

years after the tax deed was granted to file suit violated the three year redemption period because 

Wells Fargo was not entitled to notice at all. The important predicate being that Wells Fargo had 

notice of the tax sale and impending transfer of the property as it was of record when Wells Fargo 

made its loan. These are not the facts in the case at Bar. The Wells Fargo case is not on point 

with the facts of Petitioners case before this Court. 

In analyzing the three year redemption period this Court recognized the foundation for its 
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constitutional underpinning to be the Shaffer v. Mareve Oil Corp case.20 The Shaffer case was 

decided well prior to both Mennonite and Jones and would likely not survive intact today especially 

under the facts ofPetitioners' case. Of course, ifMRI's tax Deed is void under the Allen and Haynes 

holdings, then there is no need for this Court to decide whether Shaffer should be revisited and 

modified in this case. Importantly, Shaffer's underlying justification for imposing the short three 

year redemption period was that "Every citizen is presumed to have known that his land was 

taxable .... " [and] "that it was his duty to timely pay his taxes, that ifhe failed to do so his land would 

be offered for sale and resale at a time and placed specified in the statutes ..... " Id. at 411, 827. Such 

presumption has absolutely no application to this case at Bar, as the Petitioners appropriately relied 

upon the very State Officers, i.e. the Tax Commissioner and the Assessor, to generate separate 

assessments for the Mineral Tract that Petitioners dutifully paid, both before and after the tax sale 

of the Mineral Tract. 

Ifnecessary in this case, Shaffer should be reconsidered in light of the modern trend to apply 

due process more assiduously in tax sale cases, and exceptions should be made for instances like 

here where the premise for the Shaffer holding is missing.21 In both the Mennonite and Jones cases, 

the Supreme Court overturned the State court's holdings by finding that the due process clause 

violation required that the property owner be permitted to redeem his or her property even if the 

State redemption period or statute of limitations has elapsed. Mennonite at 794. Jones at 223-24. 

Shaffer also rejected the majority rule that redemption/statute of limitations periods being 

jurisdictional do not prevent an action beyond the time period to void the tax sale, and that to apply 

a short redemption/statute of limitations period there must be possession by the taxpayer owner to 

support the presumption that taxes are due even without notice. Id. at 408-09,823-25. When 

20 157 W.Va. 816,204 S.E.2d 404 (1974). 

21 Shaffer interpreted the 1941 tax delinquency statutory scheme which statutes embodied the 
problems reflecting our Country right after the Great Depression and the dire need to receive regular 
revenue to provide essential services; although the three year redemption period was part of the 1994 
statutory overhaul, some of the premises for the 1941 statutes are no longer present; modification is 
warranted even in the face of stare decisis. Leggett v EOT ,_ W.Va. _, 800 S.E.2d 850 (W.Va. 2017), 
stating, "Upon review of EQT's petition for rehearing, this Court determined that substantial justice 
required us to revisit the prior opinion issued in this matter to ascertain whether the previous majority 
had misapprehended certain points of law." [d. at 854. 

23 


http:missing.21


Mennonite and Jones are read together, they, if not directly, then inferentially, hold that due process 

trumps statutory redemption limitations. Otherwise, one would expect that those redemption 

provisions having expired would have been significant to the Supreme Court's analysis for the 

decision in Mennonite and Jones. They were not. Such seems consistent with the due process 

clause not being superceded by a redemption period or statute of limitation, especially under the 

facts in this case at Bar where the property owner has no idea that there property was considered 

delinquent by the Assessor and Sheriff. 

Finally it again should be noted, that the Wells Fargo case did not directly implicate the 

three year redemption statute, as it was determined by this Court that Wells Fargo was not entitled 

to notice under §lIA-3-19(a) or to satisfy due process, and the Wells Fargo case made clear that a 

tax sale purchaser is protected by the redemption/statute of limitation three year period only if he 

or she "complies with the notice requirements of W.Va. Code, llA-3-19(a), ...." Id. at 414, 890. 

A) Estoppel and the Discovery Rule: 

This Court should hold that both estoppel and the discovery rule apply to this case 

suspending the three year redemption period under the unique facts of this case, as unlike the usual 

delinquent taxpayer who has a presumed realization that they have failed to pay their property taxes, 

Petitioners were paying all real property taxes as assessed by the Assessor both before and after the 

tax sale and Petitioners would have had no reason to believe that their property was going to be 

forfeited by the State through its delinquent tax sale procedure. Estoppel applies in this instance as 

the State created a policy in 1988 that essentially guaranteed that property owners, especially out of 

State mineral owners, maybe trapped by a State designed taxing policy almost guaranteed to produce 

an alleged defect subjecting their real property to forfeiture at a delinquent tax sale without any 

realization, and if the Trial Court's Omnibus Order is upheld, without any actual notice, that their 

property interests were at risk. The inherent inconsistency of the Tax Commissioner's 1988 policy 

of creating additional separate tax assessments is elevated to a Kafkaesque level by the Trial Court's 

holding allowing forfeiture when a real property owner has been paying his or her taxes as assessed 

by the Assessor, simply because the separate assessment was based upon a royalty owner 

Producer/Operator report and the Trial Court believing it was a personal property assessment and 

not a real property assessment. How can a State authorized policy, being followed by the property 
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owner, be grounds for forfeiture? It can't, nor should it as a matter of fundamental fairness, and 

such illogicalness is evident by the Trial Court's holding that: "Even if such personal property 

assessments were placed on the Land Books [which was the Assessor's categorization], and the 

corresponding personal property taxes paid thereon, such does not create a valid claim of 

ownership in and to any related real property interest." Such finding was clearly erroneous as a 

matter of law. [JA 37]. see also Blair, supra. 

Under the facts of this case, this Court must make an exception to the three year redemption 

period/statute of limitation holding that it does not apply where the State has enacted a policy that 

deprives the bonafide property owner from protecting his or her property from forfeiture. The State 

and hence its agent, the tax sale purchaser, here MRI, are estopped from relying on the three year 

redemption period/statute of limitation to assert as a defense or deny the Petitioners their right to 

redeem their real property interest in the Mineral Tract in the quiet title action below. Hudkins v. 

State Consol. Pub. Ret. Bd., 220 W.Va. 275,647 S.E.2d 711 (2007) [holding that equitable estoppel 

or estoppel in pais may be applied against the State if there is a misrepresentation or concealment 

of material facts, here the Assessor's real property assessments for Petitioners' interests in the 

Mineral Tract, that the party to whom such representation was made is without knowledge of its 

inaccuracy and have relied upon it, here the Petitioners, that the State intended that it be acted upon 

and it was acted upon, here by the assessment being paid by Petitioners.] The Hudkins court also 

held that State conduct can be estopped when the injury to the individual's personal interest 

outweighs the injury to the public interest. There is no injury to the State as the State and Harrison 

County will lose no taxes nor suffer any loss by this Court's application of equitable estoppel 

preventing the taking of Petitioners' Mineral Tract and neither will MRI suffer any loss other than 

loss of its bargain which was caused by its own conduct. However, if estoppel is not applied, the 

Petitioners will lose substantial and valuable real property forever which their Family has owned 

and paid taxes for more than 100 years. There is no comparison to the injury that will be suffered 

by Petitioners with that of the State or MRI. /d. at 280, 716. Thus, equitable estoppel is appropriate 

in this case. 

Alternatively, this Court should apply the discovery rule to the three year redemption 

period/statute of limitation to allow Petitioners to prove their case at trial and not be barred by any 

short redemption period/statute of limitation period. Such is fair to all Parties and will deter tax sale 
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purchasers from failing to exercise due diligence as evident in this case. It will promote the public 

interest by requiring tax sale purchasers, especially those known to be professionals, 22 to act 

responsibly in providing Constitutional notice and eliminate some of the conflict inherent in our tax 

sale procedure process. Dunn v. Rockwell, 225 W.Va. 43,689 S.E.2d 255 (2009). 

B) Unconstitutional Statutory Scheme: 

In this case, the State issued tax assessments, required payment of those taxes, and then 

without any notice to Petitioners and other rightful property owners, asserts it can take and forfeit 

such persons property and then bar its recovery by enacting a short redemption period/statute of 

limitation even though such taxpayer and rightful property owners had no reasonable way of 

knowing that their property was in jeopardy of forfeiture. Such State action, albeit effectuated 

through MRI, if interpreted to be lawful under the statutory scheme, would be constitutionally 

deficient not only for lack of due process notice, but by affirmative state action to take valuable 

private property without just compensation. 

Should this Court believe it is necessary to address the applicability of the redemption period 

in this Appeal, it should carefully craft a syllabus point tailored to the facts of this case and not a 

broad pronouncement that will give aid and comfort to those tax sale purchasers, especially the 

professionals like MRI, who may believe it financially advantageous to "shoot first and look later." 

Meaning that this Court cannot provide an incentive for those who seek regular and substantial 

financial gain from the delinquent tax sale process to be careless, or deliberate, in failing to comply 

with the statutory and Constitutional duties to provide actual notice to those from whom the State 

seeks forfeiture. (See for example the facts in Kebler, supra.) Any syllabus point on this issue 

~hould preserve a property owners right to challenge any tax deed at any time when there is a 

22 It has been noted that tax sale purchasers have an inherent conflict of interest under our 
statutory scheme; Professor Fisher described it as follows: "Under West Virginia law, the tax lien 
purchaser has the duty to give notice and a countervailing interest in profiting from a property owner's 
failure to redeem. That is, a tax lien purchaser is unlikely to want a property owner to receive actual 
notice of her right to redeem as he hopes to make money on his purchase. This circumstance makes it 
imperative that courts strictly scrutinize efforts of a tax lien purchaser to ensure that they are 'such as one 
desirous of actually informing the absentee' might reasonably adopt." Fisher, "Delinquent and Non
Entered Lands and Due Process" 115 W.Va. L. Rev. 43,60 (Fall 2012). 
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deliberate or reckless violation of § llA-3-19 (a)(1) & (2), as well as any due process violation, 

especially one perpetrated deliberately or in reckless disregard for the property owner's due process 

rights to notice. 

This Court should also consider applying discovery rule principles in Dunn, supra, to 

factual situations like the Petitioners who could not have reasonably discovered the alleged 

delinquency while they were paying their assessed taxes in separate assessments. Allen, infra; 

Haynes, infra. To do anything less would invite manipulation and gamesmanship, as currently the 

tax sale purchaser is in a "win win" position. If a tax sale purchaser games the system, surviveS for 

three years after issuance of the deed, and there are no exceptions to the three year redemption 

period, then such wrongdoers may be able to keep their ill gotten gain. Importantly if the law would 

allow a property owner to seek redemption after the three year period, the successful tax sale 

purchaser would still be reimbursed all of their purchase price plus any monies paid to initially 

redeem the delinquent property and all taxes paid thereafter with 12% interest per annum on such 

taxes and qualified expenses. § llA-4-4. Not a bad deal, especially for someone gaming the system. 

IV. 	 The Trial Court granted Summary Judgment for the tax sale purchaser, MRI, even 
though MRI intentionally and/or recklessly failed to provide the required notice to the 
co-tenants who owned an interest in the Mineral Tract sold by the State which failure 
violated controlling precedent of this Court in Littell v. Mullins. 

This Court in Littell v. Mullins,23 held that all co-owners of property to be sold for delinquent 

taxes must be provided the same notice as the delinquent property owner. MRI did not provide any 

notice to the co-owners of the Mineral Tract at issue in this case which renders MRI's tax Deed 

voidable. These co-owners, included Phyllis Fletcher Saunders and Robert Hitzelberger, both of 

whom were paying tax assessments as generated by the Assessor both before and after the 2001 tax 

sale. [JA 364-70 & 395-96,420-22]. Also, importantly, both of their names and addresses were 

available for notice purposes from records recorded in the Harrison County Courthouse. [JA 1202-25 

&1230-87]. 

23 201 6 WV Lexis 317, 2016 WL 1735234 (WV 2016) 
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The Trial Court summarily rejected this Court's holding in Littell by opining that the three 

year redemption cured any failure to notify co-owners regardless whether such co-owners were 

without notice of the impending forfeiture and had no way of knowing or learning about it. Such 

is error requiring reversal of the Trial Court's rulings. 

v. 	 MRI engaged in the unauthorized practice of law, by hiring non-licensed persons to 
provide legal opinions regarding who should receive due process notice of a tax sale, 
violating the law and public policy of this State and substantially contributing to the 
Petitioners being deprived of their constitutional rights in the taking of their Mineral 
Tract. 

It is undisputed that MRI violated this State's statute by hiring non-licensed third parties to 

examine the Courthouse records and then provide opinions as to whom notice should be given in 

compliance with §llA-3-19 and to provide Constitutional due process. Such conduct was no doubt 

undertaken by MRI to facility its volume of tax sale purchases in multiple Counties, which was its 

business model. Hiring non-licensed third-parties, instead of licensed attorneys, saved money for 

MRI, while causing predictable harm. It allowed untrained persons to interpret the effect of deeds, 

wills, and heirship instruments, which in more complex matters such as this case where the Mineral 

Tract was in one family for more than 140 years, such resulted in the property owners, including 

Petitioners, being unlawfully deprived of their property. 

It is the causal relationship of MRI's hiring persons not qualified under West Virginia law 

to render opinions that makes the unauthorized practice of law significant. As an example, Phillip 

Scarberry, one of the non-licensed third parties who examined the records in this case, testified he 

was not even aware of the Assessor's lAS system, discussed in this Brief and part of the Appendix, 

which such knowledge would have provided necessary information for notice to Petitioners and 

other co-owners. [JA 940-42]. Of course, an MRI discovery document did reference the Assessor's 

IAS system and that might be weighed by a fact finder to contradict Mr. Scarberry's statement and 

indicate that someone in MRI did have such knowledge. [JA 657-59]. 

The violation of West Virginia Code §30-2-4 is actionable when it causes harm as in this 

matter. But the issue is not whether it is actionable, but whether such violation should factor in this 
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Court's remedy. In the case of McMahon v. Advanced Title Services CO.,24 the Circuit Court held 

that: 

"49. 	 It is the practice of law for a person to conduct a title examination, search, review or 
inspect records, and provide any certificate, notes (handwritten or otherwise), 
abstract, summary, opinion, guarantee, verbal verification and/or report of any kind 
or nature, to or for a thirdparty, as to the status, legal significance and/or 
marketability of real estate title and/or reflecting, or absent from, matters of record 
and/or the quality or validity of title, or the giving of any other advice concerning the 
application of legal principles, and such activity may only be conducted by an 
attorney licensed to practice law in the State of West Virginia, or by a person acting 
under his or her direct supervision and control or by a bona fide full-time lay 
employee performing legal services for his or her regular employer under appropriate 
circumstances as provided in the State Court Rules." 

MRI's designated 30(b )(7) witness, Mike Ross, testified that he did not know anything about 

the title examination regarding the 1000 acre tract, including whether it was accurate or performed 

properly. It is undisputed that MRI also allowed Ed Broome, a lay person not licensed to practice law 

or employed by MRI, to prepare the legal documents, such as the deed for the Clerk, while MRI 

represented on that document that it had prepared the Deed and performed the title examination. [JA 

683-89]. A deliberate violation of a statute, especially one establishing public policy provides 

grounds for this Court to shape the relief that may be granted to Petitioners. Harless v. First Nationa! 

Bank, 169 W.Va. 673,289 S.E.2d 692 (1982). MRI's violation of West Virginia's public policy 

against fostering or promoting the unauthorized practice of law should result in this Court disgorging 

any benefit that MRI may have gained from such public policy violation. In this case, MRI should 

be required to place the Petitioners in the same position they were before the forfeiture of their 

property. Petitioners should be put back as close as possible in the same position as they were prior 

to the unlawful tax sale caused by MRI and its non-licensed third party pseudo attorneys. This would 

require the Court to void the tax sale and all its effects. Such is the least the law requires, as to do 

otherwise will reward unlawfulness and deter no one, including MRI, from similar conduct in the 

24 McMahon v Advanced Title Ser., 216 W.Va. 413, 607 S.E.2d 519 (2004); subsequent 
decision, CA No. 01-C-121 (Cir. Ct Brooke County 2010), refused (WV 1127111 No. 101027) ;West 
Virginia Unauthorized Practice of Law Committee Advisory Opinion 2010- 002 (AMENDED) [JA 958· 
89]. 
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VI. The Trial Court failed to rule on Petitioner L&D's separate Motion for Summary 
Judgment regarding abandonment and trespass by Defendant Antero. 

The Trial Court's Omnibus Order in Paragraph 10, found that Petitioner L&D's claims of 

unauthorized pooling resulting in a trespass were moot considering that L&D's asserted interest in 

the Mineral Tract was determined by the Court to have been transferred by the 2003 tax sale Deed 

to Respondent MRI; however, there were two separate claims for unauthorized pooling resulting in 

a trespass regarding separate and distinct parcels ofmineral property and different leases; one related 

to the Mineral Tract, which L&D agrees based on the Trial Court's ruling would render moot L&D's 

claims regarding trespass if it survives this Appeal. Obviously, if there is no ownership interest, 

there can be no trespass by unauthorized pooling. 

However, the additional claim in this regard was a separate, but similar claim for an unrelated 

mineral property and lease having nothing to do with the Mineral Tract but related to Plaintiff 

L&D's Cottrill, Stutler and Post leases which were included in the Asbury, Bennett and Kermit 

Antero Drilling Units without a pooling agreement. Such may have been overlooked by the Trial 

Court but when brou ght to the Trial Court's attention, the Trial Court refused to rule on this separate 

matter which had been briefed by both L&D and Antero. [JA 72] 

Plaintiff's Motion relating to the Cottrill, Stutler and Post leases was made clear in 

"Plaintiffs' Motion and Memorandum of Law for Partial Summary Judgment Regarding 

Unauthorized Pooling" [JA 1409 -ISIS], and "Plaintiff's Response to Defendant Antero's Resources 

Motion for Summary Judgment." [JA IS77-1636].25 These cross motions for Summary Judgment 

were germane only to L&D and Antero and not substantively ruled upon by the Trial Court and were 

not disposed ofby the Trial Court's Omnibus Order. [JA 72] Such was error and should be reversed 

along with the entire Omnibus Order and remanded with instructions for the Trial Court to rule on 

L&D and Antero's cross Motions for Summary Judgment, which were separate and unrelated to 

the issues involving the tax sale and ownership of the 1000 acre Mineral Tract. 

25 See also, Antero's Response regarding the pooling/trespass issue at [JA 1519-76]. 
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CONCLUSION AND REQUESTED RELIEF: 

The facts of this case and the clear statutory and case law regarding the issues presented 

warrant reversal of the Trial Court with remand to enter judgment for Petitioners as indicated herein. 

This Court could avoid the Constitutional and statutory issues by resting its reversal on well 

established precedent that voids the MRI tax Deed under the doctrine established in Allen and its 

progeny, that any payment of assessed taxes on the same property voids any purported delinquent 

tax sale of the whole or undivided interests in the same property. accord, Haynes, supra. 

Accordingly Petitioners request this Honorable Court to grant the following relief: 

1. That this Court reverse the Trial Court and find as a matter of settled law that the 

Petitioners' payment of the Harrison County Assessor's separate tax assessments both before and 

after the 2001 tax sale rendered void any Sheriffs sale of the Mineral Tract and the subsequent tax 

Deed to Respondent MRI and remand to the Trial Court with instructions to enter judgment for 

Petitioners that the MRI tax Deed is void. 

2. That this Court reverse the Trial Court and find as a matter of settled law that the 

failure to provide actual notice to any person who is entitled to redeem delinquent property to be sold 

at a tax sale, when it is reasonable to do so from records and documents filed in the Courthouse 

where the property is located, is an unconstitutional denial of due process and renders voidable any 

such sale or resulting deed. 

3. Alternatively, that this Court reverse the Trial Court and find as a matter of settled 

law that the failure to provide actual notice to the Petitioners pursuant to §lIA-3-19(a) and the Due 

Process clauses of the United States and West Virginia Constitutions voidable as such notice 

requirement is jurisdictional and not subject to the three year redemption/statute of limitation or is 

a factual determination under the discovery rule as set forth in Dunn v. Rockwell permitting tolling 

of any statute of limitations if it was objectively reasonable that the aggrieved party would not know 

that it had a cause of action or if the wrongdoer fraudulently concealed facts that prevented 

Petitioners from pursuing the cause of action. 

4. That this Court find that the Trial Court abused its discretion by making no ruling 

with supporting facts and law regarding Petitioner L&D's cause of action against Antero for trespass 

and abandonment and remand to the Trial Court with instructions to allow further proceedings on 
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these issues. 

5. That this Court remand to the Trial Court with instructions to apply the findings of 

this Court setting aside the tax sale Deed to MRI upon the Petitioners' compliance with the 

requirements of §11A-4-4, and to otherwise act consistent with this Court's opinion. 

Respectfully submitted, 

L&D Investments, Inc., Richard Snowden Andrews, 

Jr., Marion A. Young Trust, Charles A. Young, David 

L. Youn and Lavinia Young Dav' , successors of 
Mario A Young T COI,Jnse 

,/ 

Brandon D. Cole 
W.Va. State Bar ID No. 12970 
ROMANO LAW OFFICE 
363 Washington Avenue 
Clarksburg, West Virginia 26301 
romanolaw@wvdsl.net 
(304) 624-5600 
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